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Introduction 


Otium cum dignitate! 


The late Republican period in Roman history — the age of Cicero — was a period of promise 
and failure before the curtain of the Roman Empire descended on the world. The promise 
was Cicero's vision of a republic — a vision which continued through two millennia and the 
founding of a new republic — the United States of America. 


... The collapse of the Republic is a convenient phrase — and a deceptive one. It conjures up a potent 
image: the disintegration of Roman society that purportedly set the stage for monarch and a new 
order. ... Some discern a moral rot at the vitals of the society, a self centered and divisive spirit that 
dispersed a once integrated community into warring component parts. The ruling class ... narrow, 
selfish, and blind, ... ignored the evils of their times, by hoarding their own privileges. ... The 
Ciceronian period witnessed an age of individualism [with] adherence to powerful and ambitious 
individuals. ... The political realm was transformed into a cockpit for armies and their commanders 
... the city state was unable to govern an empire. (Gruen, 1974, p. 498) 


It is tempting to compare the current situation of the United States at the end of the twentieth 
century and Republican Rome.” Whether or not ‘moral rot’ has set into the present American 
republic, there is ample evidence of the corrupting influence of money, the prevalence of 
special interests, the presence of a class system with huge differences between rich and poor, 
the *invasion of immigrants', the competition among individual political ambitions and the 
threat of the domestic influence of the military resulting from the projection of American 
power throughout the world (Kennedy, 1987). All of this may also describe the sad state of 
domestic affairs in late Republican Rome. 

The international situation of the United States resembles our ancient cousin in other ways. 
Both the late Roman Republic and the United States were, and are, superpowers, having 
completed successful warfare throughout the known world. Both Rome in 50 sce and the 
United States in 2007 occupy or dominate many countries across the world. As Gaul, Carthage 
and other competitors with different cultures and ambitions surrounded Rome in Cicero's day, 


! This famous quote, ‘leisure with dignity’ is found at the beginning of Cicero's de Oratore, 


where he, not uncharacteristically, suggests that his work on oratory is the product of a respite from his 
political activity. Unlike Aristotle and many other ancients, Cicero's leisure was a busy one, continually 
writing to seek approval and glory from his Roman audience. He gained his glory in history, but never, 
I fear, discovered the true rewards of a deep leisure of prayer or contemplation. This book is a project 
in the editor's effort of leisure with dignity. For an exploration of this important topic, see O”Loughlin 
(1978). 

> Some have argued that the United States has already turned the corner towards empire, albeit an 
empire with a different rationale and one not relying primarily on military occupation. See Aron (1974). 
Others have suggested that the decline in American power and influence has already started to take 
place. 
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the United States and the Western world is facing the growing economic colossus of China 
and the threat of Islam, both of which hold very different views of the world and pursue 
very different interests from the United States. At the time of Cicero, Rome was moving into 
the stage of empire, and some scholars have suggested that its government was ill-equipped 
to rule such an empire? Some modern political comment suggests that the United States is 
moving towards, or has already become, an empire and is struggling to adjust its government 
to cope with its far-flung foreign entanglements. 

Cicero sought to save his beloved Rome by setting forth an ideal of the republic which, 
he argued, Rome had achieved in an early age. He viewed law as both the source and the 
substance of the republic and outlined how it, with the help of rhetoric, could establish, 
implement, restore and perpetuate that republic. His legacy is the republican ideal and a vision 
of law as part of that ideal. 

The ancient republican ideal assumed that constitutional purpose and form of government 
is central to understanding and evaluating governments and law.’ For Cicero, the republican 
constitutional form, largely a legacy of history, was committed to serve the affairs of the 
people. This commitment was achieved through a mixed monarchic (consul), aristocratic 
(Senate), and democratic (the assemblies) system of governance. Although the people 
legislated, financed and determined peace and war, and doled out serious punishments, it was 
the aristocracy which shaped public policies through deliberation. 

The central idea of republicanism is political liberty, /ibertas, the participation of citizens, 
to a lesser or greater degree, primarily to share in something greater — the res publica. The 
unity of government and balance and harmony among the interests was to be attained through 
a consensus on justice and a shared history and religion, as well as joint participation within 
the affairs of government. Participation — a duty, not a right — was by means of speech in 
groups, and hence rhetoric was deemed to be a central discipline. A Roman liberal education 
was an education in rhetoric and its ancillary disciplines. The natural origins of the republican 
community lay in the self-preservation of men naturally coming together within a harmonious 
universe — a self-preservation which naturally brought persons together in a consensus *under 
law’. The essays by Elizabeth Asmis (Chapter 5), Malcolm Schofield (Chapter 6), Andrew 
Lintott (Chapter 8) and Neal Wood (Chapter 9) spell out the details of Cicero's view of the 
republic. 

However, Cicero's assassination and the ensuing eclipse ofthe Roman Republic were marks 
of the failure of Cicero and the Republican constitution. This failure is history's warning to us 
moderns. We can study the failure of the Roman Republic and Cicero's hopes for it and learn 
the problems they encountered, so that we do not repeat their mistakes. Fortunately, historians 
and political theorists have given considerable attention to this failure and the shortcomings 
of the Roman Republic’s constitution. Unfortunately, they have given different assessments. 
We have included discussions of that failure and those shortcomings (see especially, Sirico, 


? Ithas been documented that Cicero himself, despite his conservative and ‘republican’ philosophy, 


supported the power of Caesar and Pompey — which helped lead to the Empire. Steel (2001) documents 
this role in detail. 

^ [n describing republicanism, one can refer to the actual (and changing) government of Rome 
of the period, or the ideal of Cicero, the kinds of ‘republicanism’ in later history and the republicanism 
which influenced the American Founding Fathers. | will try to identify which ones I am referring to by 
the context of the discussion. 
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Chapter 14). In the words of Cicero, *he who knows only his own generation remains always 
a child” (Brutus; Orator 120).* 

Cicero's republic is not merely some ancient model dredged up from ancient sources to 
compare with our modern constitutions. These modern constitutions bear the faint markings 
of Cicero's thought. Cicero's modes of thought have trickled down to the ways in which we 
think about republican law today, although, as Philip Mitsis (Chapter 15) has noted, we now 
talk the language of rights, rather than duties. Cicero's form of rhetoric has been a part of 
American legal education and practice for the past century and a half. This rhetorical method, 
which envisages decisions to be made in the face of competing argument, remains central to 
the education and practices of America's lawyers.* Many lawyers educated in an adversarial 
mentality become political leaders, judges and government administrators. Hence, another 
question which Cicero's failure poses for modern law is: how suited is the advocacy method 
for the resolution of the serious national and international conflicts which we face in today's 
world? 

Equally important, modern legal philosophy is infected by a scepticism similar in many 
ways to the scepticism of thought which Cicero adopted." As we shall see, Cicero believed 
it possible to pursue a sceptical method and still hold on to ‘probably persuasive’ options 
and pursue actions based on them.? In reviewing Cicero's particular form of ‘Academic 
scepticism', we may ask whether we moderns can follow our political and legal practices 
despite sceptical doubts. 

I am painfully aware that ‘consulting the Romans"? to learn about modern problems is a 
difficult enterprise. Like legal precedents, the historical comparisons between the politics 
of ancient Rome and modern America and between legal advocacy, then and now, must be 
conducted with care. One recent study of the reliance on historical precedents in public affairs 
concluded that, in order to conduct such a comparison, it is necessary to carefully frame the 
question to be addressed, carefully survey alternative comparative examples and identify the 
similarities and differences between what is to be compared (Neustadt and May, 1986). 
Thus, when comparing Rome with the modern United States, one might point out that the 
separation of military and civilian rule, the civilian control of the military, the refusal of the 


* — Cicero's Orator argues not only for the knowledge of history, but also for law to be part of any 


ideal orator's education. History, for Cicero, is partly the story ofthe glory of statesmen and rhetoricians. 
It is also part of the articulation of any ideal form of government. Hence, he sets forth such a history in 
his de Republica. 

$ — Fora discussion of advocacy in modern legal education, see Kronman (1993). 

7 One of many proponents of scepticism in modern legal philosophy is Richard Posner. See 
Posner (1988). 

8 — The principal ‘sceptical’ books are Cicero's early de Inventione, and his late philosophical 
works, such as de Finibus and Academica. In the latter work, he argues for the possibility of action 
in the face of scepticism. However, I shall argue below that his political and legal works may also be 
legitimately interpreted in a sceptical manner. 

? — The phrase comes from Barr's Consulting the Romans (1967) — a reflective history of ancient 
Rome. 

10 Although there are many and subtle differences between modern and ancient thought and 
conditions (I remember one classics professor warning me, “Brooks, Greek Triremes are not American 
battleships!”), anyone who reads deeply in Roman history cannot help but find basic lessons for our own 
age, however those lessons may be formulated. 
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United States to occupy many of the countries under its former conquests, the strong role 
of courts under an explicit domestic rule of law, the absence of the “politics of the streets” 
and the role of the crowd, and the presence of wealth-generating economic markets all may 
distinguish our current situation from that of late Republican Rome." 

If we were using Cicero's ideal republic or the actual Roman Republic as a comparison, 
it would difficult enough. But Cicero was assassinated, and his beloved republic collapsed. 
These fundamental historical facts cannot be ignored. We cannot detach his writings from 
their context and we must assess them in the light oftheir — and his — failure in Rome. Cicero's 
failure and the collapse of the Roman Republic may hold lessons for us concerning the 
shortcomings of the Roman constitution and the limits of Cicero's thought. Hence we must 
study the historical failure as a “test” of the validity of his thought.'? 

Nevertheless, despite Cicero's assassination and the collapse of the Roman Republic, his 
works and the example of the republic played an important role in modern Western thought, 
including that of Aquinas, Montesquieu, Rousseau and the Founding Fathers of the United 
States — Jefferson, Adams, Wilson and Hamilton — who all sung Cicero's praises." At least in 
the early stages of the American nation, one or another form of republican thought ruled,'^ and 
this incorporation of republican thought? makes it an important part of American history. The 
legacy of Cicero's writings in American history raises important questions about the relevance 
of his philosophy of the republic and its law not only for his age, but also for our own. In this 
regard, the essay that opens this volume, by Richard McKeon, is especially important since 


! The very identification of these differences may suggest that some of these factors, if nurtured, 


might enable us to escape the fate of Rome. Hence, strengthening judicial review as a counterbalance 
to the executive and legislative branches, the protection of economic markets, the prevention of an 
untamed politics of the streets, and the careful structuring of civilian control of the military may all be 
important to our future prospects. 

? Particularly important here are such works as Steel's Cicero, Rhetoric and Empire (2001) which 
documents the limits of Ciceronian rhetoric in the halting of the movement of the republic to the empire. 
See also Gruen (1974). The important idea here is that it may be insufficient to scrutinize texts to find 
their limitations without viewing them also within their historical context. This examination may better 
reveal both their positive contributions and their limits. 

B Tt may be difficult to separate out Cicero's thought from the more general impact of the history 
of the Roman Republic. For one history of the influence of this republic, see Millar (2002). See also 
Sellers (1994 and 1998). The Bibliography seeks to identify other more specific influences of Cicero's 
writings. 

14 For a discussion of republican thought in the early American period, along with an excellent 
bibliography, see Longaker (2007). Longaker distinguishes the kinds of republican rhetoric in early 
America and the educational forms it took, as well its decline. A more specific treatment of Cicero can 
be found in Richard (1994). An account of the decline of the influence of the classics can be found in 
Ferguson (1984). Insofar as our legal system is part of an ongoing cultural enterprise, the influence of 
republican thought in general, and Cicero in particular, is part of learning who we are or, at least, who 
we were. 

D <., the great historical developments in man's social life, both institutional and technological, 
function for political thought as a microscope and telescope do for histology and astronomy. By altering 
man's common experience of the social environment, these historical developments enable him to 
enlarge the common sense and philosophical wisdom that he can derive from such experience. They do 
so mainly by enlarging his vision of the possible... .* (Adler, 1971, p. 47). 
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he argues that the way in which Cicero thinks about things is reproduced in more modern 
philosophical thought. 

All of this suggests the complicated way in which we must approach Cicero and his history 
in order to find its relevance to the problems of our own time. Reading his texts to recover 
his political wisdom is necessary but not enough. We have to place Ciceronian wisdom in the 
context of his time to understand how it succeeded and failed. We must review how his legacy 
entered the life blood of our own legal and political principles. And we must then explore the 
validity of this new republicanism and rhetorical legal thought for us today.!* 

The above considerations have dictated my selection of the essays in this collection. I have 
approached the selection with the question: what light can these essays cast upon understanding 
the contribution of Cicero's republican ideal to our modern world? Part I ofthis volume begins 
with a general introduction to Cicero and his thought and consists of a comprehensive essay 
by Richard McKeon, which traces Cicero's life and death and the philosophical, historical and 
legal context in which he wrote. Part II offers descriptions of the Roman law and rhetorical 
practices of Cicero's time. These descriptions hopefully reveal the ways in which law and 
rhetorical practice affected the Roman Republic. Part III contains selected modern exigeses of 
Cicero's major rhetorical, political, legal and selected philosophical texts. The essays here not 
only provide brief expository summaries or interpretations of those works and their context, 
but also contribute to a fuller understanding of Cicero's republican thought. Part IV includes 
some essays that set forth Cicero's unique ‘rhetorical’ method of thought — a method derived 
from his embrace of the philosophy of academic scepticism, his lifelong study of rhetoric and 
his occupation as a rhetorician in the Roman Republic. Some of these essays suggest that his 
method has implication beyond his own era for the history of rhetoric and philosophy. Part V 
is devoted to an essay by Louis Sirico, which recognizes both Cicero's failure and the eclipse 
of the Roman Republic, and identifies the lessons learned. Following this, Philip Mitsis, Part 
VL offers essays that trace Cicero's influence throughout Western civilization. Since the 
history of republican thought is discussed in other essays, I have selected here the Cicero's 
alleged contributions to natural law and natural rights. Finally, in Part VII, the essays pick 
up on several ancient and modern themes central to Cicero's republican thought, including 
republicanism itself, its mixed government, natural law, concepts of property, rhetoric and 
philosophy. Many of these more specific themes resonate in our modern age, even if they are 
not linked to republicanism, and may offer the materials which we can use to cope with the 
problems of this modern age. 


1 "There has been vigorous debate in recent years as to the importance and relevance of republican 


thought for modern Western nations. Republicanism is one of many possible ‘models of democracy’ 
which we currently face. David Held (1996, p. 36) sets out those models. The question remains whether 
these models, including republicanism, can be detached from history and, if not, whether they need to 
be rethought in light of that history. See Sandel (1996). 
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Cicero's Life, Predecessors and Works 


Cicero's life and work is usefully regarded as an effort to realize glory for himself while, at 
the same time, saving the Roman Republic." His life, legal orations and writings on rhetoric, 
republic and the law are all part of that effort. His philosophy rationalized his effort and 
gave solace in its defeat. Unlike most philosophers (although both Plato and Aristotle also 
offered political advice to rulers), Cicero was an “active player” — orator, government official, 
politician — in the tumultuous events of the late Republic. His death marked the last days of 
the Roman Republic and the turn to Empire. It is not uncommon to view philosophy and legal 
writings, both past and present, as products of a person's biography, reflecting the historical 
context in which he lived. With Cicero, one can find the history of Republican Rome reflected 
in every page of his work (see Table 1). 


Table 1 Cicero's life and work: selected dates'® 


Date (BCE) 

106 Birth 

90s Moves to Rome, studies law, oratory and philosophy 

80 First public case; writes de Inventione 

79 Visits Greece and meets with Greek philosophers and rhetoricians 
69 Elected as aedile 

66 Elected as praetor 

63 Elected as consul; Cataline conspiracy 

58 Exile 

57 Returns from exile 

55-51 Writes de Republica, de Legibus and de Oratore 

46 Writes Brutus 

45 Writes Academia and de Finibus 

44 Philippics orations; death of Caesar; writes Topica and de Officiis 
43 Proscription and death 


7 There are many biographies of Cicero, both recent and long past. Even the great novelist, 


Trollope, tried his hand at such a biography. Cicero was a prolific letter writer as well as self-publicist. 
He often referred to himself in his orations and even other works. 

15 There is a particularly useful chart which matches up Cicero's life with major events of the 
Roman Republic. See the Griffin and Atkins edition of Cicero's On Duties (1991, p. xxix). Unfortunately, 
space does not permit reproduction of this chart here. 
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The stages of a person's life can help to define their work, and so it is with Cicero. He was 
born outside Rome in 106 ncz, but little is known about his early life and education. Cicero's 
later arguments for a liberal education as preparation for an orator (and lawyer), may be due to 
the fact that Cicero himself, after moving to Rome with his father, pursued in his adolescence 
an education of rhetoric, civil law and philosophy. After military service!” and an initial 
foray into oratory in minor cases, he visited Athens to attend the academy of philosophy and 
continued to study under various famous rhetoricians.? It was in this early period of education 
that he penned his first Treatise on Rhetoric, de Inventione, a ‘rule book’ of rhetoric?! 

Returning to Rome, Cicero undertook successful legal defences of various individuals and 
began his march up the steps of political office to become consul in 63 BcE. It is this period 
which yielded many of his famed orations, including his oration against Cataline and his 
execution of the members of the Catalinian plot to seize power in Rome.? Cicero was careful 
to reprint and circulate these orations, as well as later orations.? 

Given his participation in the internecine political conflicts in Rome, his political alliances 
and his sometimes savage oratory in defence of them, Cicero made enemies. Because of these 
enemies and his execution of the Cataline conspirators, he was forced to go into exile for a 
while. It was during this period, or shortly after he returned to Rome, that he completed de 
Republica and his mature rhetorical treatise, de Oratore; he then undertook the writing of 
de Legibus. Thus, the internal conflicts within Roman politics were taking place at the time of 
these principal political works. 

Cicero's post-exile stage of life began as he returned to Rome, just as Caesar crossed the 
Rubicon. This was the period of civil war in Republican Rome — a period which forced Cicero 
to take sides between armed camps. Cicero initially supported Pompey, but, upon Pompey's 
defeat, he made an uneasy peace with Caesar. When Caesar was assassinated in 44 BcE Cicero 
contributed his oratorical talents to the cause of Brutus and Cassius against Anthony. Prior to 
these acts, he had already retreated to his country home to write his final works. Apart from 
this one final foray into politics with his Philippics orations against Anthony, Cicero returned 
to his retired life after Anthony's political success and completed his final writings on rhetoric 


? The ancients regarded shared military service as part of the democratic element in a constitution 


— perhaps the one element that permitted the many to achieve a form of virtue in courage. 

? Cicero visited Greece and studied there throughout his life. Many of his later works claimed to 
be translations of Greek works for the benefit of the Roman public. 

^ Walter Watson, in Chapter 13, describes Cicero's arguments for invention and how his arguments 
fit into the broader history of invention in Western thought. 

2 Some of the Romans at the time claimed that Cicero proceeded illegally, failing to secure Senate 
or assembly approval for the executions. Cicero's argument for natural law in de Republica and de 
Legibus might be a defence of his actions. 

5 [have not included the myriad analyses of individual orations in this volume, but the Bibliography 
lists some of the major books discussing these orations. 

24 This work, discussed below, is regarded as Cicero's major rhetorical work and, with its extensive 
discussion of the broad education needed for rhetoric, is regarded, along with the work of Quintilian, as 
the principal work in the rhetorical tradition of liberal arts. For a discussion of this tradition, see Kimball 
(1986). 
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and philosophy, as well as his final ‘legal work’, de Officiis. He also penned some of his best 
short essays on old age and friendship. He was assassinated in December 43 BcE. 

When Cicero's works are juxtaposed against his life, certain patterns emerge. Although he 
wrote his oratorical treatises throughout his life, one may discern the gradual development of 
his thought from de Inventione, which he later denigrated as juvenile writings, to his mature 
major treatise, de Oratore, which envisaged an ambitious role for rhetoric within the Republic. 
His final reflective treatment of rhetoric in Brutus was, among other things, a reflective history 
of rhetorical practice in the context of the history ofthe Roman Republic. Cicero's mid-career 
political and legal works, de Re Publica and de Legibus, especially his discussion of natural 
law, can be better understood when one realizes that they were completed after his exile for 
allegedly “illegal” actions as consul. Since, in fact, Cicero did violate written law, “natural law? 
offered a justification for his actions. His letter to his son, de Officiis, penned after his forced 
retirement, contained a tone of bitter resignation and despair over the state of the Roman 
Republic, which was soon to turn to Empire. Unlike his rhetorical and political works, most 
of Cicero's philosophical essays were written in the twilight of his life. With knowledge of his 
involuntary retirement and his immanent assassination, the reader finds a special poignancy in 
his philosophical ruminations on death and old age and understands his sceptical philosophic 
works. 

I have not ordered the essays in this volume according to his biography nor the biography of 
the ancient Republic. Rather, I have chosen to read Cicero and to select essays about Cicero's 
work in light of his espousal of the republican ideal — an ideal which had, as its central 
commitment, the deliberative sharing in the public good. This public good emerged from 
human nature by which citizens, according to natural reason, seek to meet their needs in 
partnership, under law, with others.” Cicero believed that the art of rhetoric was the central 
way in which cooperation among citizens was to be achieved. He believed that, with the 
recognition of natural law — which led to the foundation of the community, provided a source 
for the virtues of its citizens and expressed itself through citizen participation in its shared 
‘public things’ (things which included the customs and traditions of past positive laws) — the 
Roman Republic would (have) survive(d).” This republican ideal was based on a foundation of 
an ethical natural law theory of Stoicism and a sceptical Academic philosophy of knowledge. 
It is these contours of Roman Republicanism which explain the choice of Richard McKeon's 
essay as Chapter 1 of this book. 


5 De Officiis takes the form of a letter to his son, but is perhaps one of the best organized and 
presented of his law-related works. 

?$ Thus, like Aristotle, Cicero recognizes or posits a ‘natural’ need for social life, but, unlike 
Aristotle, he characterizes that union in terms of partnership under law. In this sense, Cicero seems to 
almost grasp the modern view of a constitution. 

7  [ have employed both the present and past tense here, since Cicero, as his life unfolded, 
increasingly realized that the Rome in which he lived did not constitute his ideal, and in his writings he 
placed that ideal in the past history of Rome. 
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The Roman Law and Rhetorical Practice 


Cicero was an orator within the legal system of Rome — not a juris-consultant expert in the 
details of the law. Cicero had mixed feelings about legal experts, although he studied under 
them, used their conclusions in his orations and other writings, and praised some of them. It 
is important to remember that the golden age of Roman law — the age of the Roman Codes 
— took place well after Cicero's life. 

The relevant legal background of Cicero's practice and writings was the Republican 
‘constitution’, the civil law, the honorarium code and the legal procedure, all of which were 
part of these laws. The Republican constitution was a mixed government of consul and 
magistrates, senate and popular assemblies (see Lintott, Chapter 8 for the precise nature of 
the constitution).? Although the constitution was not laid down in writing, the powers of 
these ‘branches’ were established by history, tradition, and specific legislation, some of which 
Cicero traces in de Republica and de Legibus. For Cicero, this republic stood for citizens 
participating in, and legally committed through, citizenship to the res publica (literally “public 
things"), often translated in such modern terms as ‘commonwealth’ or “the public interest.’ 

The civil law, not yet codified, was the law governing family, property, contract and 
‘delictual’ relations, which reflected a unique and abstract mode of thought.? This law was 
modified by a flexible set of rules, denominated as the ‘honorarium’ law, which functioned 
in a manner roughly analogous to English equity (but not as a separate system). A civil and 
criminal procedure governed both the submission of legislation to the Senate as well as the 
legal decisions of the praetor and the assemblies. The legal procedure guided the definition 
of the issue to be decided as well as the kind of case to be presented on either side. The 
complainants and defendants were represented by spokespersons, such as Cicero. Advice on 
the law, whether to spokespersons or the legal decision-makers, was given as necessary by 
juris-consultants, who, by the age of Cicero, had begun to compile legal treatises.?? 

In addition to tradition, in part stemming from the original Twelve Tables, a variety of 
statutes were enacted over the centuries to protect and enhance “public things” by allocating 
powers among the Senate, the officials, including consuls, and the people's assemblies?! 
Thus, the Republic had evolved into a *mixed government of consuls and magistrates, a 
senate composed largely of the wealthy landowners, whose property was protected, and 


?* For histories of the notion of a mixed constitution, see Fritz (1954). A continuation of the study 


into the Middle Ages includes Blythe (1992). A modern treatment of mixed government and its closely 
allied notion of the separation of powers is found in works treating the influence of Montesquieu and the 
growth of the English constitution. For one interesting work, see Walsh (1915). 

? Alan Watson has written an number of books on the law of the late Republic and has elegantly 
summarized his work (which extends to the Roman Empire) in his The Spirit of Roman Law (1995). He 
regards Cicero as ‘an outsider’ to this cohesive and coherent system of law. Cicero, I think, would not 
disagree, although he might regard this outsider status as a badge of honour! Cicero was interested in the 
*deeper' aspects of the law which he found in philosophy, not in the details of the Roman positive law. 

* Tn Part IT I have included essays By Andrew Bell (Chapter 2) and Jill Harries (Chapter 3) 
which discuss Roman law at the time of Cicero, and the Bibliography lists several others. Knowledge 
of this law, especially procedure, is important to understanding both Cicero's orations and his rhetorical 
treatises, since he structures his rhetoric along legal lines. 

? For an excellent summary of Roman republicanism, see Lintott (1999). 
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ex-magistrates, and assemblies attended by the people. Additional important participants, 
especially in the later stage of the Republic were the soldiers (under the military generals) 
who may have benefited from the distribution of property. There was a legally established 
public religion. There were also some statutes which appeared to protect individual rights, 
although the most important /ibertas of the Republic was political freedom — the participation 
of people, to a lesser or greater degree, in governance.* Although the Republic lacked a 
formal written constitution with enumerated limited powers, the powers were in fact limited 
in various ways, and each branch of government also checked other branches’ powers in 
various ways through limitations. The different branches had concurrent powers, and one 
branch could veto the actions of another. The participation (at least in theory) of all citizens 
within some governmental body operated to prevent dictatorships (except in emergencies) and 
to protect the freedoms and prerogatives, including, to some extent, citizens” private property. 
One major method of citizen participation speaking before the audiences in the major arenas 
of the Republic: hence the importance of a rhetorically? conceived liberal education as 
preparation for rhetoricians such as Cicero. 

Cicero participated within this legal system in several ways. He occupied each of the major 
magistracies in his career including quaestor, aedile, praetor, consul, and censor. Praetors 
issued formulae, defining the issues for the orations and subsequent decisions.** Unlike modern 
judges, they did not write opinions to justify their decisions. Although the legal system was 
not based on a system of precedents, orators could appeal to past decisions. Their orations, 
representing either side of a case, might be written and memorialized. Cicero's orations were 
probably written, delivered orally and *extemporaneously', and then rewritten and circulated 
after the oral presentation. The orations were on behalf of persons prosecuting both civil and 
criminal defendants before the courts and its jury members, as well as in appeals to the people 
in assembly. Cicero also delivered political orations in the Senate, as well as speeches on 
behalf of certain leaders at key public occasions. 

Cicero's orations were part of an educational system which, after primary and secondary 
school, might include an education in rhetoric, either at Greek or new Roman schools of 
rhetoric or, as in the case of Cicero, tutorials by practising rhetoricians followed by visits 
to Greek philosophers and rhetoricians. This oratorical practice was part of a tradition of 
oratory extending back to Greece and her great orators, such as Themistocles and teachers of 
oratory, like Isocrates.” Cicero himself, in his treatise, Brutus, traces an extensive history of 
rhetorical practice in Rome leading up to his own practice and that of his contemporaries (and 
competitors). It was this education of rhetoric, along with philosophy and law which began 


? Republicanism is identified primarily with political liberty, /ibertas — the access to participation 


in government. But it is clear that Cicero saw such participation as a way of both promoting virtues and 
preventing unauthorized tyranny. In addition there were laws which specifically protected individual 
civil freedoms. For a classic discussion see Wirszubski (1950). 

5 Unlike the rationale for liberal education as a vehicle for the enjoyment of a retired leisure, the 
thrust of Cicero's view was that such an education, through rhetoric served the republic and hence was a 
form of civic leisure. The difference is between a genuinely retired Montaigne and a Cicero in retirement 
but with his eye still continually on public reaction to his works. 

% For a detailed account of ancient Roman legal procedure, see Greenidge (1901). 

5 For a history of ancient oratory, see Kennedy (1972). 
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the centuries-long tradition of a rhetorical liberal education, which extended to the founding 
of the American republic. 


Cicero's Works 


As Table 1 above indicates, Cicero's life traced the trajectory of the final stages of the Roman 
Republic. He died in 43 sce, and the Republic turned to Principate and Empire from 30 BCE 
onwards. Hence, Cicero's major political, legal, and rhetorical works were completed in a 
time of significant political change in the late republican era, but before the golden age of 
Augustus. When the historic setting of his writings is taken into account, these writings can be 
viewed not merely as efforts to translate Greek ideals into Roman language (as he claimed), 
nor as academic exercises describing the ideals of the orator, the republic and the laws, but 
were part of a serious rhetorical effort to guide the Roman republican politics of the day. 
In other words, Cicero's writings — whether rhetorical, political and legal, or philosophical 
— were designed to change what he believed to be the corrupted political landscape of his day 
by restoring the republic of an idealized past.” 

To do so, Cicero turned to the Greeks, claiming to bring Aristotle and other works of 
rhetorical theory, Plato's Republic and Laws, as well as Greek Hellenistic philosophical works, 
to the attention of the Romans. In so doing, he was drawing upon his own early education 
in Greek thought as well as the recent infusion of Greek thought after Rome conquered the 
Greeks. Cicero's turn to Greek models (which he only faintly imitated) suited his purposes. 
Throughout his life, he increasingly turned to the Greeks to promote his understanding of 
rhetoric. By appeal to things Greek, he could promote the universal vision of the republic, 
its natural law and the traditions necessary to support such a republic. To understand the 
republican approach to law in general and Cicero's approach to law in particular, some 
knowledge of Cicero's rhetorical and political theory is required. Hence, in Part III, I have 
included a number of essays which describe and interpret Cicero's approach to rhetoric and 
political theory. 

Table 2 lists the current works of Cicero as published in the Loeb Classical Library editions. 
These editions set forth the complex origins of these writings and discuss their authenticity, 
chronology and organization. Specifically, Rhetoricum ad Herennium is now thought not to 
be Cicero's work and, historically, there was some doubt about his authorship of some of the 
other short oratorical treatises. The classics literature is sensitive to the uncertainty of seeking 
to reproduce a Ciceronian corpus of works, whereas most modern political theorists and 
legal scholars are content to blithely take the currently reproduced works at face value. Also, 
there is the perennial problem of the translations. There have been many translations of these 
works, before and since the Loeb classics, and some of these are cited in the Bibliography. 
Particularly valuable have been the Cambridge Texts of the History of Political Thought, 
since, in addition to their valuable introductions by leading scholars of Cicero, often contain 
concordances of other references to the work in question. Perhaps more useful than the 
knowledge about alternative translations is sensitivity to some of the key terms which Cicero 
employs. The Bibliography indicates where such a list of key terms and their definitions may 
be found. 


36 Dyck's Commentary (1996) sets forth the rhetorical argument of this work in great detail. 
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Table 2 Selected writings of Cicero 


Loeb edition no. and date 


A. The Rhetorical Treatises 


Rhetorica ad Herennium 403 (1954) 
de Inventione, de Optima Genere Oratorum, Topica 386 (1949) 
de Partiione Oratoria TI 349 (1942) 
Brutus; Orator 342 (1939) 
B. Orations 

C. Philosophical Treatises 

de Re Publica; de Legibus 213 (1929) 
de Finibus Bonarum et Malorum 40 (1914) 
Tusculan Disputations 141 (1928) 
de Natura Deorum; Academica 268 (1933) 


Cato Maior de Senectute; Laelius; de Amicitia; de Divinotione 154 (1923) 
de Officiis 30 (1919) 
D. Letters 


This volume focuses on Cicero's rhetorical works — de Inventione, de Oratore, Brutus and 
Topica — his political and legal works — de Republica, de Legibus and de Officiis — and his 
philosophic works — Academica and de Finibus. This Introduction does not offer an extensive 
summary of each of these works; summaries of each work can be found in the Loeb Classical 
Library editions as well as in many of the works cited in the Bibliography which lists a 
selection of books and articles that interpret each of these major Ciceronian works. 

As stated above, Cicero's writings might be classified in terms of the various efforts to 
maintain or save the Republic. Consistent with the important role he attributed to rhetoric, 
Cicero believed he might help to save the Republic through rhetoric in the administration of its 
affairs. His political and legal writings sought to identify, within the Republican constitution, 
the workings of nature, traditions (including religious laws) and their justice which might 
supply a permanent base for the Republic. He also continuously argued for the identification 
of philosophy with rhetoric. For all these reasons, all these political and philosophical works 
may be regarded as rhetorical works, although 1 will keep to a more traditional classification. 


The Rhetorical Treatises 


Cicero's rhetorical treatises drew upon his extensive early education watching orators practise 
before the courts and assembly, his own legal experience and a study of the history of Roman 
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rhetoric. Cicero's approach to rhetoric is set forth in at least four major works on the theory 
and history of rhetoric and exemplified by transcripts of many of his orations. In his early 
work, de Inventione, he sets forth the steps in the rhetorical method, including identifying the 
issues and summarizing the kinds of arguments necessary for each kind of issue. In doing so, 
he organizes the tasks of a forensic rhetoric in terms of the legal procedures of the courts. This 
led me to include, later in the volume, as Chapter 13, Walter Watson's particularly excellent 
discussion of Cicero's invention as part of a history of invention in Western thought. 

In his major work, de Oratore, Cicero poses the question of the nature of the art of rhetoric 
and his spokesman, Crassus, argues that rhetoric requires a broad kind of knowledge of all 
things (including law, philosophy and politics). In Book II of de Oratore, through other 
spokesmen, Cicero borrows the categories of Aristotle's rhetoric? as deliberative, forensic 
and epideictic: the first is employed in political deliberations leading to the enactment of laws; 
the second is pursued within civil and criminal cases in the courts; and the third is employed 
at important public events to praise or condemn public figures. Hence, as with Aristotle, the 
setting of the rhetoric determines the kind of rhetoric that Cicero purports to undertake. 

Unlike Aristotle, who viewed rhetoric as one art among many, and one to be distinguished 
from both the theoretical and ethical/political disciplines, Cicero viewed rhetoric as the 
architectonic art of liberal education (that is, including all disciplines). He sets forth this 
broad view of rhetoric in Book I of de Oratore, only to be argued against and modified in 
Books II and III. In these later books, other participants in the dialogue suggest that such an 
ideal of rhetoric is not feasible and that rhetoric is better defined more narrowly in light of the 
current experience and practice of orators. Nevertheless, even with a more narrow approach 
to rhetoric, knowledge of the law is required, and Cicero suggests that if law were better 
organized according to its principles though the exercise of dialectic, it would be possible 
for orators to manage it (although he reluctantly recognizes the orators” need to consult with 
juris-consultants). Hence, viewing law as part of rhetoric leads to the need to dialectically 
reorganize law to fit within the orator's art of rhetoric. 

In one of Cicero's final treatises on rhetoric, Brutus, he sets forth the history of rhetorical 
practice through historical examples which show Roman orators enmeshed in a variety of 
legal proceedings. In short, rhetoric is seen through the lens of history. In Topica, rather than 
imitating Aristotle's Topics of argumentation about first principles in all of the disciplines, 
Cicero offers a categorization of kinds of informal logical arguments which may be used in 
legal argumentation. He illustrates these arguments by their use in specific legal cases. 

Just as Cicero's biography does not fully explain the unique content of his rhetoric and 
philosophy, Roman history does not completely explain the ways in which he chose to think 
about the relations of rhetoric, philosophy and law throughout his life. Cicero saw a close 
connection between the theory of oratory, the political theory of the Republic and law and his 
approach to philosophy. Unlike much modern thought, which has created separate fields of 
rhetoric, political science, law and philosophy, Cicero sees rhetoric as ‘architectonic’ — that 
is, as organizing all fields of knowledge and ordering the roles of law and philosophy.* Such 


5? For a particularly insightful discussion of Aristotle’s rhetoric and its relation to practical 


reasoning, see Garver (2004). 
33 McKeon(1987) calls for anew modern rhetoric which will once again function as an architectonic 
discipline. 
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a view contrasts with much of modern jurisprudence which has followed a long-established 
tradition that separates law from both political philosophy and rhetoric to establish a separate 
discipline of law (see Berman, 1983). Cicero's works can only be understood in the context of 
his rhetorical method as applied to all disciplines. Thus, his accounts of rhetoric, the republic 
and laws, as well as philosophy, are both rhetorical and philosophical. As a consequence of 
the importance of Cicero's single rhetorical method throughout his works, I have included 
discussions of this rhetorical method by those modern authors who have best recognized and 
described it. These authors include Richard McKeon (Chapter 1), Walter Watson (Chapter 13) 
and Michael Buckley (Chapter 12). 


Cicero s Political and Legal Writings 


Cicero's two political and legal treatises were (at least in theory) directed to the citizens 
at large, specifically to a limited, educated population with access to written works. One 
work, de Officiis, nominally a letter to his son who was studying in Athens, contains many 
references to legal cases. 

Cicero's de Republica, written at the beginning of the end of Rome's Republic, is one of 
the works most frequently cited by his successors. In it, Cicero claims to bring the insights of 
Plato's Republic to the attention of the educated Roman public. In the dialogue, the definition 
of “republic” is offered: “an assemblage of people associated through agreement on law and 
community of interest’? (On the Commonwealth and On the Laws, para 39a). This definition 
is fleshed out by a comparison with other regimes and the adoption of a ‘mixed regime’ 
(composed of monarchy, aristocracy, and democracy) as the most stable. In so doing, Cicero 
followed in the footsteps of Aristotle and Polybius. He demonstrates the validity of such a 
form of government by tracing the history of Rome itself to illustrate not only the change 
of governments, but also its historical zenith, when it embodied the rights of the people, 
the Senate and the consuls, who deliberated in a real-life, successful government. Cicero 
argues that *mixing' the elements of government accorded with justice, and, in Book III of de 
Republica, he explores the utilitarian arguments of the sceptic philosopher, Carneades, who 
argued on behalf of injustice; Cicero's interlocutor responds to these sceptical claims with an 
argument that ‘natural justice’ is found in the universal nature of man. Although later books 
are largely in fragments, the final book offers Scipio’s dream, Cicero's effort to ‘imitate’ 
a similar myth at the end of Plato's Republic. Cicero's Scipio, in the afterlife, dreams of a 
Stoic perspective of the entire universe — a detached perspective in which the significance 
of the earth, worldly affairs and the politics of Rome is dwarfed by the size of the universe; 
hence, the attainment of worldly glory will inevitably dissipate over eternity. Yet, despite 
taking such a lofty Stoical view, Cicero argues that one's soul can participate in the eternal 
movements of celestial bodies in the universe by participating in public affairs, seeking the 
good of something (that is, the republic) — a good that extends beyond oneself. Hence Cicero 
is able to link republican political liberty to the workings of a harmonious Stoic universe.” 


?  Scipio's dream, along with Cicero's, appeals to natural law as part of human nature. It illustrates 


Cicero's foundationalist approach to political and legal philosophy, unlike modern sceptics who eschew 
any appeal to foundations. 
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Cicero's de Legibus originally may have been part of his de Re Publica. He makes it clear 
in Book I of de Legibus that he will be discussing the laws which implement the kind of 
republic he portrayed in the previous work. Hence political and legal theory are conjoined in 
Cicero's mind. On the other hand, most of Book I of de Legibus is preoccupied with setting 
forth an argument against the Epicurean utility-based theory of law and espousing a theory 
of law based on nature — the nature of a Stoic universe and, more specifically, the nature of 
man as a creature of reason and benevolence. (This discussion has special relevance today, 
when, at least in the United States, a non-foundational utilitarian pragmatism dominates legal 
theory and any form of ‘foundationalism’ appealing to essential nature and reason is rejected.) 
Cicero's interlocutors in dialogue grow impatient and seek a more specific account of civil 
(positive) law. In Book II Cicero returns once more to a brief discussion of the nature of law 
generally. This discussion results in his well-known definition: 


Law therefore is the distinction between just and unjust, things, produced in accordance with nature, 
the most ancient and first of things, in accordance with which human laws are constructed which 
punish the wicked while defending and protecting the good. (de Leg. 11, 34) 


The remainder of Book II discusses the law of religion which, while promulgated by a separate 
religious body, nevertheless has a clear public function to maintain the best commonwealth 
by promoting ancient customs and beliefs. Cicero, in setting forth his religious code for the 
commonwealth, requires a shared common belief as well as support for ancient private family 
faiths. And these religious rules are tied to the public support of secular virtues of moderation. 
In Book III Cicero lays out a succinct set of laws which are taken to be the ‘constitution’ of 
his ideal republic; these laws differ only marginally from the actual laws of the past historical 
Roman Republic. 

The third and last of Cicero's written political works is de Officiis (On Duties’) — a letter 
to his son, who was studying philosophy in Athens. This letter, along with Cicero's rhetorical 
treatises, has been the most influential of his works throughout the ages. (de Re Publica and 
de Legibus were lost and only recovered in the 1800s, although they were discussed by other 
ancient authors.) Given Cicero's view ofthe republic and the centrality of political liberty, it is 
not surprising that he penned a discussion of duties rather than rights. In Book II of de Officiis 
Cicero sets forth the notion of honourableness, honestum, which he derives from nature and 
*seemliness' (generally taken to be a ‘good reputation’). The exploration of honourableness 
is set in the context of the social needs of individuals within a political community. Hence, 
both internal virtues are viewed in the context of social needs and obligations. Cicero offers 
his version of the four classic virtues — wisdom, justice, courage and temperance — which, 
he claims, make up ‘honourableness’, and ranks them, placing justice first. Because Cicero 
defines all the virtues in their social context, the duties of seeking wisdom are limited by 
social obligations and the duties of justice do not focus on a Platonic internal balance of the 
soul but, rather, include not harming others, the proper treatment of common and private 
property and the proper degree of aid to another.^? 

Cicero offers a number of legal examples of potential conflicts between the virtues in Book 
I, and, through using these legal examples, he assumes that laws and legal cases reflect these 
virtues in general and justice in particular. Although he rejects the Epicurean philosophy, 


^ A particularly good discussion of de Legibus is found in Dyck's Commentary (2004). 
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he does not reject *beneficial things” (things which benefit the individual, his friends and 
families) — that is, resources, wealth, and power. These beneficial things are the subject of 
Book II, and it is here that the reader can begin to understand how Cicero views the public 
functions of rhetoric and liberality in securing and maintaining glory and power which, in 
turn, are means to, and constrained by, justice. In this Book, Cicero briefly discusses the 
ranking of beneficial things, albeit inconclusively. In Book III, Cicero discusses balancing 
honourableness, or its appearance with beneficial things (or their appearance), and, although 
he concludes that honourableness trumps any consideration of benefit, he suggests that 
conflicts between honourableness and benefits can still occur. Throughout the discussion in 
Book III of de Officiis, Cicero discusses civil law matters in some detail. 

Throughout de Officiis Cicero voices his deep pessimism about the state of the Roman 
Republic, the state ofthe practice of his beloved rhetoric and the collapse ofthe recognition of 
“the honourable’ in Roman political life. In my view, this work is profoundly pessimistic and 
should give pause to anyone who seeks to implement Cicero's ethical ideals behind republican 
law. 


Philosophic Works 


It might be sufficient to review only Cicero's works on rhetoric and law, especially since 
such works embrace much more than the narrow techniques of rhetoric and an account of the 
positive laws. But Cicero's ethical and philosophical works are important to understanding 
his approach to law for several reasons. First, he adopts a somewhat “legal” approach to his 
analysis of philosophies — an approach that also reflects his scepticism. Second, his political 
and legal theory appeals to a foundation within philosophy itself, and hence philosophy 
becomes an important part of his legal theory. For example, one can find healthy doses of 
scepticism in his rhetorical works and Stoicism in his political and legal works. Although it 
is impossible and undesirable to canvass all of his philosophic works, I have included some 
materials pertaining to his ethical treatise, de Finibus, as well as the Academica which sets 
forth his academic scepticism. 

In de Finibus Cicero canvasses Epicurean, Stoic and Academic scepticism's views of the 
final ends*! of our lives. His interlocutors argue on behalf of each position, as well as on 
its limits. Cicero clearly dismisses the Epicurean view, finds some fault with Stoicism and 
appears to embrace an Academic scepticism which seeks to embrace the strengths of each 
philosophy, but finds it, at most, ‘persuasive’ and not conclusive. In Academica”? Cicero 
reviews the arguments for and against radical scepticism? and Platonic *dogmatism' in Book 


4 By finibus (ends), he means life's purposes. The volume is roughly comparable to more modern 
ethics texts. 

2 This book is in a highly incomplete state and is presently an uneasy combination of fragments 
from different editions. Charles Brittain has recently edited a new version with an extensive explanatory 
introduction. See Cicero, 2006). For an account of the Academic sceptics — specifically, one of Cicero's 
teachers — see Brittain (2001). 

? Radical scepticism is often referred to as ‘Pyhrronian scepticism’, which suggests that arguments 
on both sides of an issue result in a suspension of assent to any proposition. Academic scepticism’, to 
which Cicero subscribed, claims that arguments can be set forth on each side, but that assent can be 
given on the basis of probability. 
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I and in Book II he defends scepticism against attack. This leads to a discussion of the method 
of Cicero's scepticism. 


Cicero's Method of Thought 


Some commentators on Cicero's body of work have seen him as “eclectic”, incorporating the 
works of all or most of the philosophic schools, with the exception of the Epicureans. Some 
have found his political and legal philosophy to be ‘non-foundational’, in the sense that it 
does not depend on a commitment to any one ethical or epistemological philosophy. However, 
Cicero did not adopt such philosophies indiscriminately and neither did he adhere to some 
modern form of non-foundationalism. Instead, he treated philosophies as the materials for his 
rhetorical enterprise — an enterprise based on an Academic scepticism to which he adhered 
throughout his life. Hence, in de Oratore (and other of his rhetorical treatises), philosophy 
and rhetoric are joined in his rhetorical method in which philosophies offer materials for 
argumentation among different positions; in de Republica, de Legibus, and de Officiis, he 
explores different political and legal philosophies: and, in his later philosophic treatises, he 
explores different ethical, epistemological and metaphysical views. After exploring all these 
different views, he adopts the most persuasive one. 

Cicero's rhetorical method, simplistically presented, begins with a topic. (The derivation of 
his topics is discussed in de Inventione and Topica.) The topic is characterized by an issue, or 
issues, and a statement of facts about that issue or issues. (In law, the issue may be defined in 
a formula by the praetor, and it will then guide debate.) The issue itself is classified according 
to the ways in which it arises — thus there are issues of conjecture and definition, or qualitative 
or “translative” issues. Issues can also arise out of written documents or conflicting testimony 
and facts. Given these issues, the rhetorician identifies different and conflicting perspectives. 
In turn, these perspectives may be articulated on differing sides of a legal, political or 
philosophical question. Rhetoric, philosophy and law require the articulation of each side 
in an organized fashion designed to persuade its audience. On the basis of the presentation 
of the issues, and an articulation of the competing positions, the author, audience or reader 
makes a judgement on the competing positions. (As we shall see below, a similar ‘agonistic’ 
method, which emphasizes conflicting positions, may be adopted in modern politics and in its 
adversarial legal system). 

The Ciceronian method, which articulates different and competing positions, sharpens 
and rationalizes differences and seeks answers to a series of specific questions, but does not 
provide a method for resolving these differences. Cicero identifies ‘judgement’ as necessary 
for resolving conflicts, but, unfortunately, offers little discussion of a method of judgement 
by which to choose among the articulated positions. His approach reflects and ratifies the 
political and philosophic competition of the late Republic in which rhetoric primarily served 
the sides of factional conflict; judgement was simply the final vote of the audience — a vote 
that required no rationale. In his philosophical dialogues Cicero offers the final judgement 
among the positions, but without any systematic discussion of that judgement. This type 


4 The claim that Cicero adhered to a consistent lifetime commitment to academic scepticism is 
controversial. Although his early and late works betray such a scepticism, the middle works — especially 


de Republica and de Legibus, have been interpreted to reveal a commitment to Stoicism. 
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of adversarial approach without the benefit of a rationalized judgement or some form of 
dialectical unification may, in fact, have exacerbated the conflicts of Cicero's period and may 
similarly exacerbate conflicts in our modern age. 

It is asserted that Cicero does not adopt his sceptical method in his political and legal works, 
adopting scepticism at only at the beginning and end of his life. Yet Cicero's political and 
legal writings may also be viewed as being arranged and presented rhetorically; within these 
works, rhetoric plays an important role in his appeal to the history of the Roman Republic 
and to natural law. At the end of his life, Cicero's approach to philosophy through Academic 
Scepticism requires him to set forth the different philosophical beliefs as counterarguments, 
like competing arguments in a legal case, to be judged as more or less probable by the author 
or the reader. A careful reading of his earlier political and legal works reveals a similar pattern 
of thought. For example, in de Re Publica and de Legibus Cicero explores and propounds a 
variety of political and legal views. In de Officiis he clearly adopts an Academic scepticism, 
arguing that he is setting forth views, some of which are *more persuasive”; he distinguishes 
this from a radical scepticism which simply accepts equally persuasive arguments on either 
side. 

Cicero's efforts to encompass plural philosophies and law within the ambit of his all- 
embracing architectonic rhetoric makes his work uniquely relevant to those modern law and 
philosophy scholars who view philosophy, law and legal reasoning as predominantly exercises 
of rhetoric. Philosophers such as Rorty or Habermas view the philosophy of law through the 
spectacles of a ‘conversation’ or ‘dialogue’ in which the parties seek to rhetorically convince 
each other of the truth of their positions. The essays on Cicero's philosophy and our modern 
age, included in this volume, document the suitability of Cicero's rhetorical method to many 
trends in modern philosophy.* 


The Collapse of the Republic and the Death of Cicero 


Cicero died in 43 BCE, assassinated by the agents of the triumvirate who had seized power in 
Rome after Caesar's death. Here is Plutarch's account: 


... But in the meantime, the assassins came with a band of soldiers. ... Finding the doors shut, they 
broke them open and Cicero not appearing ... Philologus ... informed the tribune that the litter was 
on its way to the sea through the close and shady walks. The tribune, taking a few with him, ran to 
the place where he was to come out. And Cicero ... commanding his servants to set down the litter, 
and stroking his chin as he used to do with his left hand, he looked steadfastly upon his murderers, his 
person covered with dust, his beard and hair untrimmed, and his face worn with his troubles. So that 
the greatest part of those that stood by covered their faces whilst Herennius slew him. And thus was 
he murdered, stretching forth his neck out of the litter, being now in his sixty-fourth year. Herennius 
cut off his head and ... his hands. ... Anthony commanded his head and hands to be fastened up 
over the rostra, where the orators spoke; a sight which the Roman people shuddered to behold and 
they believed they see there not the face of Cicero, but the soul of Anthony. (Plutarch, 1952, 1994, 
p. 723) 


5 For an historical overview of the foundationalist-anti-foundationalist controversy through 
history, see Watson (1991). 
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The decline of the Roman Republic has been the topic of a myriad general histories and 
special books.* For many of the ancient authors, changes in government were the part of 
the inevitable cycles of history. More specifically (in addition to all the forces identified at 
the beginning of this Introduction), the two most frequently cited causes of decline are the 
Roman generals’ ambitions for glory and the restive demands of their soldiers and the general 
populace for wealth and power. Cicero's last-ditch rhetoric failed to stop Anthony, quell the 
tumult of the masses and retain the power of the Senate. Indeed, it earned him his death 
sentence. 

What light does the failure of the Republic and Cicero's death shine upon his work? 
Despite Cicero's faith in the unifying force of rhetoric, he was unable to employ that rhetoric 
successfully on behalf of the Empire. (Unlike Cicero, Aristotle recognized a limited role for 
rhetoric in the deliberations of the polis, and found the bonds ofthe polis in the lived character 
and customs of the people as well as in the arrangements of powers and offices.) Cicero 
expected too much from rhetoric itself. Even in his description of the ideal commonwealth 
and its law, he pointed to the power of rhetoric. 

When Cicero turned to his ideal republic and laws, unlike Aristotle, he failed to realize 
that the form of government must be adjusted to the circumstances of the times. Cicero's 
aristocratic constitution failed to adapt to the times in which he wrote it — times when the 
power of the crowd and the generals was increasing. In his last work, de Officiis, he may have 
finally realized the limits of the pursuit of glory, (which he himself engaged in), but it was 
too late. 

Like his beloved rhetoric and his political and legal theory, Cicero's ventures into philosophy 
were of no help to the waning Republic. Resorting to an Academic scepticism, he merely 
laid out the different philosophical positions, and even if he adopted one or another of those 
positions, he failed to reach or present any deep truths by which to provide solace — an otium 
cum dignitate about which he often talked. 

Perhaps we moderns can learn from Cicero and the failure of the late Roman Republic. 
Both Cicero and the Roman Republic failed to properly assess the depth of faction created by 
differences of wealth and background among the citizens. Both the Republic and Cicero failed 
to develop institutions for the control of the military component. Both relied too much on the 
power of rhetoric which provided only weak control of the passions of the people and the 
ambitions of its leaders. Cicero himself idealized a Senate which was lazy and corrupt. Given 
these failures, significant modifications must be made in the formulation of the republic to 
ensure stability in modern states. We might ask whether the containment of faction, control of 
the military, and the strengthening of the processes of communication have been sufficiently 
improved in the formulation of modern constitutions. Such observations raise a direct 
challenge to the relevance of Cicero to modern political thought. 


The Relation of Cicero's Works to the Modern Republican Ideal 
In the last three decades historical scholarship has discovered the importance ofthe republican 


ideal in the formation of the American republic and the fashioning of its constitution and 
its early educational system. In recent years legal scholarship has followed. Asserting the 


^5 For one excellent treatment, see Steel (2001) which contains an extensive bibliography. 
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importance of republicanism as a constitutional principle, leading constitutional scholars 
have adopted one or another aspect of republicanism, while other scholars have been strongly 
critical of this adoption. 

Cicero's works and the republican ideal can be related to modern legal thought in several 
different ways in attempts either to embrace or reject its relevance. First, Cicero's historical 
influence on modern law and legal thought can be traced within the history of more specific 
ideas, disciplines and institutions. For example, the intellectual tradition of republicanism, 
its notion of mixed government and the concept of natural law have all received separate 
treatment in Western literature. The history of rhetoric can also suggest evidence of Cicero's 
influence. The study of the discipline of rhetoric has waxed and waned in Western thought 
and within educational and political practices. The art of rhetoric has been reconstructed 
in modern terms, with the intention of influencing present-day audiences, including legal 
audiences.^ Cicero's rhetorical method of thought can be adopted or imitated within a modern 
philosophy, or law, or rhetoric itself perhaps, without knowledge or acknowledgement of its 
source. Finally, the history of institutions, such as assemblies or aristocratic senates, may 
bear witness to Cicero's influence. All these Ciceronian influences require a careful history, 
whether of ideas, disciplines or institutions. 

The second way in which both republicanism and Cicero's thought can be related to 
modernity is through borrowing his thought and applying it to problems which might 
be common to his age and to ours. It is through this second way that legal scholars and 
philosophers have often approached republican thought — appropriating it to apply to the 
modern problems of pluralism and scepticism. 

A third way in which moderns can draw upon Cicero is through reflection upon his historical 
role in the fall of the Republic itself and what lessons that failure holds for moderns. 


Cicero s Republican Influence on Western Legal Thought 


Cicero's republican ideals are cited frequently in the works of Justinian, Augustine, Aquinas, 
Petrarch, Machiavelli, Montesquieu, Burke, Hume, Harrington and the Founding Fathers, 
among others.* To be sure, many of these later writers cited Cicero, but how precisely his 
works are treated by the philosophers, rhetoricians and legal scholars following in his wake 
requires careful examination. For example, Aquinas cites Cicero many times, but not always 
in support of his views and often without a full understanding of what Cicero was all about. 
Moreover, the citation of Cicero and republicanism need not imply approval. Modern reactions 
to the Ciceronian legacy have been mixed. For example, despite Montesquieu's praise of 
Cicero, he later rejected his relevance, since, among other things, according to Montesquieu, 
the Roman Republic did not encompass a commercial market. 


^ The history of these developments are set forth in Daniel Rodgers in Chapter 16. Important 


articles by Michelman (1988) and Sunstein (1988) have set out the argument for a constitutional 
resurgence. Kalman (1996) presents a criticism of such a resurgence. 

% For a difficult, but fundamental, examination of rhetoric throughout the ages, see McKeon 
(1987). 

? Fora short, readable history, see Millar (2002). Millar emphasizes the importance of the early 
Republic to later history. 
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Further complicating the assessment of Cicero's works on our modern age is the fact that 
political theorists subsequent to Cicero may have responded to the history of the Roman 
Republic without necessarily responding to Cicero's idealized views of that Republic. For 
example, many references can be found to the republic in the Federalist papers, but without 
mention of Cicero. (Cicero's de Republica was not recovered until well after the founding 
period of the United States and, hence, could only have effect to the extent that it was reflected 
in his other works or in the works of his successors who followed it in some way.) 

One way of approaching Cicero's influence is to view it as part of the more comprehensive 
history of republicanism and its component doctrines ofthe public interest, mixed government 
and natural law.% Two historical questions arise from such an approach. First, did Cicero's 
work make a major contribution to these traditions and, if so, what was that contribution? The 
second question remains as to whether these traditions have had and/or continue to have an 
effect on modern constitutions, laws, legal culture and legal theories, and, if so, in what way? 
To answer such questions requires massive and careful historical research beyond the essays 
in this volume, although some relevant materials are cited in the Bibliography. 

For example, a complex debate surrounds the influence of the republican ideal in the 
founding of the American constitution and the attempt to restore republican ideals within the 
United States in the twenty-first century. Such an issue requires the teasing out of the relative 
contributions of Cicero both directly (that is, cited as having relevance by the Founding 
Fathers) or indirectly (that is, having an effect on prior influential republican theorists such 
as Machiavelli or Harrington). One would then have to separate out general observations 
of the founder on topics such as the late Roman Republic from more precise recognition of 
Cicero's observations on the Roman Republic. Then one would have to show the relationship 
of the Founder's republican views to the provisions of the American constitution and its 
interpretation. And, since the republican view is made up of a number of different elements, 
one would have to assess whether the adoption of any of the elements necessarily implies an 
adoption of a complete republican point of view (see, further, Pangle, 1988). A similar set 
of questions is raised by each of the major concepts in Cicero's thought and its subsequent 
history. For example, the notion of a mixed government would require determining the extent 
to which such a notion was transformed over time and how it is reflected in current political 
practices. In response to all of these complexities, I have simply chosen some essays which 
trace the republican concept through Western and American history and cited other material 
in the Bibliography. 


The Modern Reformulation of Cicero 
Cicero's thought can be directly transplanted to resolve present problems in several ways. 


First, one can simply seek to ‘reformulate’ or reconstruct his thought in modern dress to seek 
similar reconstructions of Cicero's political, legal or philosophic treatises.*' Cicero's approach 


* In addition to the essays contained in this volume and the Bibliography, the reader may wish to 
review the recent sceptical discussion by Laura Kalman (1996). For one of many histories of republican 
thought through the ages, see Rahe (1993). 

95! One can find modern efforts to reconstruct some of the major political works of the ancient 
Greeks. For example, there are commentaries and even modern reformulations of Aristotle’s Politics, 
Nichomachean Ethics and Rhetoric. See, for example, Adler (1971). 
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to rhetoric has been set forth in readable summaries of the history of rhetoric and within 
some texts of rhetoric, as well as in applications of Ciceronian rhetorical theory to modern 
legal materials. Cicero’s perspective of society as being composed of competing factions and 
alternative philosophies that must be reconciled through rhetorical means has been tacitly, if 
not explicitly, adopted in some modern views of our society. And the Academic scepticism of 
the old Academy has been resurrected in recent times, suggesting that Cicero’s method might 
be found in modern philosophy. 

One ‘reincarnation’ of Cicero’s thought is Republican Legal Theory (2003) by Mortimer 
Sellers who, on the basis of prior historical study, outlines what a modern republican legal 
theory might be. Such a system is made up of a legal system which pursues the common good, 
which is the central principle of republican thought. In American legal thought, the preamble 
of the constitution, the recognition of enumerated powers and the preservation of the states’ 
republican governments reflect such republican thinking. Cicero itemizes the shared elements 
of the res publica in his de Officiis. In his words: 


There are indeed several degrees of fellowship among men. To move from the one that is unlimited, 
next there is a closer one, of the same race, tribe and tongue, through which men are bound strongly 
to one another. More intimate still is that of the same city, as citizens have many things that are 
shared with one another: the forum, temples, porticoes and roads, laws and legal rights, law-courts 
and political elections: and besides these acquaintances and companionship, and those businesses 
and commercial transactions that many of them make with many others. A tie narrower still is the 
fellowship between relations: moving from that vast fellowship of the human race we end up with a 
confined and limited one”. (“On Duties’, p. 22) 


The possible conflicts over the nature of the public good would be harmonized and balanced 
by a mixed government composed of a deliberative senate, an elected executive and a popular 
assembly, as well as separately protected private property. That balance is governed by justice. 
Freedom is part of that justice. Freedom is understood to be both the freedom of participation 
in the governance of the republic — that is, a proportional participation based on the different 
elements of the mixed government — as well as a freedom from dictatorship ensured by that 
mixed government. The production and consumption of rhetoric, as well as the rotation of 
offices and voting, are the means of participation in the government. 

A modern republican theory also stresses popular sovereignty and the rule of law. Such a 
government is distinguished from “legal liberalism”, which is defined as the protection of the 
seeking of liberty through impartial legal rules to resolve conflicts among incommensurable 
goods and groups. Republicans deem such a legal liberalism to be inadequate since it ignores 
the importance of the form of government and the relationship of that form of government to 
law. 


The Educational and Legal Fall-out of the Republican Ideal 


Cicero's republican ideal gets twisted and turned throughout its long history, and one can 
see its result best by turning to its specific educational consequences and efforts to legalize 
it. Studies of the history of republican education (Brann, 1979; Longaker, 2007) and the 
American. constitutional clause for guaranteeing the states a republican form of government 
offer helpful grounding of any present discussion of Cicero's republicanism. 
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Eva Brann (1979) suggests that American education can only be understood in light of the 
paradoxes of American republicanism — a republicanism defined by the Founding Fathers, 
Jefferson, Adams and Madison, as democratic, constitutional and representative. That kind of 
republic emphasized utility, tradition and reason as the guiding, but conflicting, principles of 
education. Although Cicero might have difficulty with Brann's definition of republicanism, 
he would have little trouble agreeing with appeals to the principles of tradition and reason; he 
would balance utility with honourableness. 

Mark Longaker (2007) traces the importance of a Ciceronian rhetoric in the formation 
of early American higher education, and finds three principal interpretations of republican 
education. One was focused on a Christian religious millennial version which drew upon a 
variety of religious values of the settlers. The second was Jefferson's agrarian vision. And the 
third was Hamilton's more market-oriented vision of a manufacturing republic. All three were 
instantiated in the stated purposes and curricula of the early colleges in America, only to fade 
into history by the end of the nineteenth century as rhetoric itself was slowly dropped as a 
major element in American higher education. 

Perhaps a more specific effort to apply republican thought was Article IV, section 4 of the 
American constitution, which states: 


The United States shall guarantee to every state in this union a republican form of government and 
shall protect each of them against invasion: and on application of the legislature, or of the executive 
(when the legislature cannot be convened) against domestic violence. 


This provision was adopted as a result of Madison's concern for the ineffectiveness of state 
governments and his fear that conflicts among the states, or insurrections within them, would 
lead to their ‘collapse’. The debate over this provision sheds little light on the assumed 
meaning of republicanism except for defining the republic as a state which respects popular 
sovereignty, some form of representative democracy and the rule of law (Toren, 2007). Since 
its adoption, the clause has been a dead letter in federal courts, partly because these courts have 
been loath to interfere with state matters and partly because they have found most changes to 
fall within the broad definition of republicanism. On the other hand, legal scholars have tried 
to give new life to the clause, either to protect state sovereignty or to find new rights within 
the clause itself. However, it is fair to say that no consensus has developed around any more 
substantive meaning to republicanism than that it is the rule of the people (see Leib, 2002; 
Amar, 1994; White, 1994). 

Perhaps a more careful approach to the borrowing of Cicero and republican thought can be 
found in the works of modern constitutional scholars who take one or another idea from the 
republican lexicon of thought. Such scholars do not reach back to ancient Rome, but rather rely 
on the recent writings of historical scholars on republicanism (see Rodgers, Chapter 16). For 
example. Cass Sunstein (1988) takes the concepts of deliberation in government, citizenship 
and universality as substantive republican aspects helpful in reforming a number of areas of 
public law, although he also includes political equality which may be more difficult to relate 
to Cicero's thought. Frank Michelman (1988) argues for a revival of civic republicanism as a 
*self-revisionary' normative dialogue.” These efforts have been criticized, and the ‘republican 
revival’ in legal scholarship seems to have run its course. 


? Fora friendly critique and supplement to Sunstein and Michelman, see Abrams (1988). 
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Legal theory has been replaced by a recent political theory which has made a powerful case 
for republicanism that claims its roots in ancient republicanism. Philip Pettit, in Republicanism 
(1997), makes the central claim that it is non-domination which lies at the heart of republican 
theory. Non-domination is distinguished from non-interference, and means immunity from 
arbitrary interference on an arbitrary basis. In one way, such a non-domination is narrower 
than non-interference, since it justifies interference if it is not arbitrary, thus providing a 
justification for law. In another way, such non-domination is broader than non-interference 
since it extends to the potentiality ofthe exercise of power of one over another, hence extending 
to controlling, concentrated social power. 

Especially valuable in Pettit's interpretation is his careful articulation of a programme of 
the republican law of non-domination. Like Cicero, Pettit views law through the lens of the 
necessity to articulate the form of government before adopting a theory of law. He views 
the form of government, like the ancients, as the arrangement of powers ideally designed to 
prevent non-domination. Hence, Pettit restores the province of legal theory as part of social 
and political theory.? 


The Return to Rhetoric 


In addition to borrowing Cicero's political ideals in whole or in part, moderns have also 
returned to the importance of rhetoric in republican thought. As suggested above, Cicero 
viewed a philosophical rhetoric as an important part of the republic. In his account of the laws 
which are to implement the republic, he states: 


And when he [the citizen] realizes that he is born for civil society, he will realize that he must use 
not just that refined type of argument, but also a more expansive style of speaking. though which to 
guide peoples, to establish laws, to chastise the wicked and protect the good, to praise famous men 
and to issue instructions for safety and glory suited to persuading his fellow citizens, to exhort people 
to honor, to call them back from crime, to be able to comfort the afflicted, to enshrine in eternal 
memorials the deeds and opinions of brave and wise men together with the disgrace of the wicked. ... 
The parent and teacher of them all is philosophy. (On the Commonwealth and On the Laws, p. 127) 


Cicero believed that, through the exercise of rhetoric, the warring factions of a society might 
be brought together into a civic partnership under law. Such a coming together reflected the 
operation of natural law according to which humans met their needs in cooperation with others. 
He also believed that the origins of the state resulted from the work of rhetoricians, a liberally 
educated leadership committed to the res publica, ‘public things’ (described above); they 
persuaded conflicting individuals and groups to unite in the republic. Once the republic was 
established, such a philosophical rhetoric would ensure its unity and harmony by appealing 
to the traditions and laws of the republic — a constitutional arrangement of mixed government 
steeped in history and guided by a natural law, a unifying state religion, and a civil law devoted 
to utility and to the ideals of honestum and the protection of private property. 


S Although I believe Pettit misreads the ancient republicanism by rejecting its traditional 


interpretation to be political liberty, he offers a creative interpretation of republicanism — one which may 
have influence in future legal and political theory. Perhaps such creative misreading is necessary to make 
republicanism relevant to our modern world. 
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For Cicero, rhetoricians were a privileged few who practised in the courts, popular assemblies 
and Senate. That privilege was based on tradition and was enabled by education and leisure 
founded upon property ownership. Cicero recognized, accepted and urged the recognition 
and protection of the inequality of property. But this property was not viewed as a vehicle for 
the creation of more wealth, but as the basis on which its owner could participate, through 
rhetoric, in the rule of the republic. Hence private, as well as public, property functioned as 
part of the res publica. The public could also participate as audiences of the oratory and 
could exercise their vote. Despite believing in a natural equality of basic wants and needs, 
Cicero accepted a social inequality which could serve as a platform for a liberal rhetorical 
education and the practice of rhetoric in the governing process. (A similar inequality may 
exist in modern representative democracies in which the cost of the mass media and education 
limits their access to the rich or those who have access to money.) 

Cicero's works on rhetoric continue to occupy a place within today's liberal arts and 
law school curricula which seek to teach the techniques of his rhetoric without necessarily 
attributing them to Cicero. Historians of liberal education and theorists of rhetoric have shown 
how Cicero's view of rhetoric retains its place in the history of liberal education and in modern 
culture (Kimball, 1986).? Richard McKeon (1987) has suggested that a modern version of 
Cicero's rhetoric should be resurrected in our modern life to be — as Cicero argued it should 
be — ‘an architectonic art’ embracing the modern arts and sciences. Mark Backman (1991) has 
suggested that it is uniquely suited to the ‘agonistic culture’ of our modern world. Certainly, it 
is suited to a legal curriculum in which advocacy remains a principal part. 

Finally, it is possible that some moderns unconsciously or unwittingly follow Cicero's 
philosophy without attributing to him such a mode of thought. We have seen that Cicero was 
an ‘Academic sceptic” who would lay out alternative arguments, political and legal theories 
and philosophical doctrines, and then choose the most persuasive or probable among them. 
Walter Watson has captured Cicero's mode of thought in his essay on rhetorical invention 
(Chapter 13), but has also pointed out in other writings how he was part of a sceptical tradition 
which begins with the Sophists and extends though Berkeley, and Nietzsche to Richard Rorty 
(Watson, 1991). Cicero might be at home with the modern non-foundationalists. 


Cicero and Modern Political, Legal and Rhetorical Ideals 


The republican ideal of Cicero's de Republica and de Legibus was designed to respond to 
the problems of late Republican Rome. Although Cicero's ideal failed to save the Republic, 
it nevertheless was an important part of the stream of republican thought extending for two 
millennia. While republicanism entered the thought of the American Founding Fathers in 


* One of the most readable summaries of Cicero's political views can be found in Wood (1988). 
Wood captures Cicero's economic conservatism as an essential part of his philosophy. 

5 Kimball outlines the oratorical ideal of liberal education as one which seeks to train citizen 
orators to lead society, identifies “true virtues' to elevate the student, the source of which is to be found 
in great texts whose authority lies in their dogmatic premises which are embraced for their own sake. In 
modern law schools, citizen orators are still trained as future leaders, but the inculcation of true virtues 
is de-emphasized and classical texts are replaced by classical cases and other legal texts studied not for 
their own sake, but for instrumental utilitarian purposes. 
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important ways, it was given very different interpretations in the early history of the American 
republic and faded from view in favour of legal liberalism. In recent years there has been a 
resurgence of interest in republican thought, and this has transformed Cicero's republican 
ideal, emphasizing popular sovereignty, equality and majority rule. 

Just as the republican ideal has lived on in a different form in recent times, its component 
ideas have also lived on. These component ideas — natural law, conservative values, mixed 
government and political liberty — have also been transformed in modern times, and they have 
often been espoused in a separate context from republicanism. 


Natural Law 


Cicero sets forth his vision of natural law in de Republica, de Legibus and de Officiis. Natural 
law is the law of a harmonious Stoic universe which could be objectively perceived, and 
Cicero found it reflected in human nature and its need for self preservation and the natural 
impulse to community. The virtues of ‘honourableness’ reflected this natural impulse; these 
virtues, including justice, operated to provide a standard for evaluating positive laws (see 
Weinreb, 1987). 

Cicero's natural law was explicitly adopted by St Thomas Aquinas and has descended to 
modern times through the rich Western history of natural law theory. It has been explicitly 
adopted most recently by John Finnis (1980) and implicitly by a number of other modern 
jurisprudential thinkers.? However, it has been also adopted and transformed in the theory 
of natural rights which is more universally adopted in the modern legal world. This history is 
recounted by Philip Mitsis in Chapter 15. 


Mixed Government 


Cicero set forth a theory of the essential form of government — a mixed government of 
magistrates, Senate and popular assemblies. He took the theory from Polybius, but obviously 
modified it in light of the experience in the late Roman Republic. The theory found its way 
into the Western history of ideas and was most clearly and famously adopted and transformed 
by Montesquieu (see Fritz, 1954; Blythe, 1992). It then was adopted in a still different form 
by the founders of the American republic and became the theory of constitutional separation 
of powers and checks and balances (Sharp, 1934—35). 


Political Liberty 


Cicero placed the participation in government at the centre of his political theory. Although 
recognizing the basic dignity of all men, he also accepted their inequality of capacity and 
developed virtues." Different degrees of participation were expected, depending on their 
respective citizenship in the republic, and their roles were assigned according to their 


9» Tt should be observed that many current philosophers, such as Fuller, Hart and Rawls, although 
not identified as natural-law philosophers, reserve a place for the role of nature in the law. For a recent 
effort at linking Cicero's natural law and modern contract problems, see Nifong (2000). 

7 For a discussion of Cicero's political liberty, see Wirszubski (1950). Neal Wood (1988) places 
the idea in the broader context of Cicero's thought. Mortimer Adler systematically explores the notion 
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capacities and virtues. This political liberty was transformed through history, finally resting 
in a theory of democratic elective representative government. In recent times it has found its 
voice in civic republicanism and new forms of citizen participation." 

Rhetoric was the principal instrument of such participation. Cicero's vision of skilled 
political rhetoric was made possible through private property ownership, which enabled the 
leisure for education and participation in a mixed government. Rhetoric has been transformed 
in modern political theory to considerations of free speech, discussion and a deliberative 
dialogue of democracy.” 


Conservative Values 


Participation in mixed government in pursuit of a balanced public interest under natural law is 
the core of Cicero's thought. But mixed government, balanced public interest and the workings 
of the natural law is found in the past history of the Roman Republic and its institutions. Thus, 
it is the historical Roman legal institutions that are the principal mechanisms for ensuring 
Cicero's ideal. One principal modern proponent of conservatism states that “the essences of 
... conservatism is preservation of the ancient moral traditions of humanity’ (Kirk, 1953, p. 7), 
and Cicero would not only agree with this but would argue that it was necessary to put the 
clock back in Roman history. But Cicero's conservative thought has been transformed through 
history; it has shed its necessary connections with republican thought and is now flirting with 
the idols of the marketplace. 

Given the transformations of republican thought in history, the question becomes: how, if 
at all, can Cicero's core message play upon a modern rostrum? Has the course of history and 
the advent of modernity assassinated the Ciceronian vision, just as the ancient Roman world 
assassinated its author? 

How does philosophy of law fit into this republican framework? Unlike modern lawyers and 
legal scholars, Cicero does not view law as a separate institution with its unique discipline and 
problems. He downplays the technical details of law and seeks to discuss its principles. But 
that discussion, as de Legibus reveals, is not a modern discussion of the nature and authority 
of law, the limits of coercion and the fine details of legal reasoning. Instead, Cicero discusses 
how law promotes the republic, linking that republic to the natural law of the universe and 
unifying it through tradition, an established religion and a mixed constitution. 

Cicero's life and work and his failure of Republican Rome many questions: 


of political liberty as part of the broader definition of freedom in his monumental two-volume 77e /dea 
of Freedom (1958). 

55 Modern participation is rationalized in terms of self-development and countering concentrated 
power in government and society rather than in sharing the common good of the republic. See Pateman 
(1970). 

32 Although preoccupation with rhetoric has subsided in law and political theory, a parallel interest 
has arisen in free speech, dialogue and discussion in democracy, and the role of mass media. All of these 
themes have been encapsulated in McKeon (1987, p. 1). 

9$ [n modern times this history has received its definition and impetus from Hume and Burke; 
see Muller (1997). Some modern conservatism has resurrected Cicero's Academic scepticism, (without 
acknowledging Cicero). See Kekes (1998). For a recent exploration of conservatism and the law, see 
Frohnen (2004). 
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e To what extent, if at all, do we still have a republic and republican values in any way 
comparable to the republic Cicero envisages or the actual Roman Republic? 

e Does the presence of markets and technology in our modern lives make any Roman anal- 
ogies to our situation inapposite? 

e How does Cicero's notion of a mixed government and its rationale compare with our 
three branches of government today? Are the different degrees of participation in govern- 
ance of the Roman republic present in modern states? 

e What is the status of a rhetorically-based liberal education in our country today: if re- 
vived, might it enable participation in the republic? 

e What is the nature and methods of modern rhetoric and how does it compare to Cicero's 
rhetoric? How does Cicero's rhetoric fit within the history of rhetoric since Cicero's day? 
Does it operate to unify a political society? 

e What is the function of natural and social inequality in Cicero's thought and does modern 
political theory and culture accept any such inequality? 

e What role, if any, does natural law play, either in our modern theory of political commu- 
nities in the law or modern legal culture? Are there new forms of natural law? What role 
may they play in modern political and legal theory? 

e What role does tradition and law’s tradition play in our political culture and modern 
law? 

e Canastatereligion be established to provide unity to a republic in which diverse religions 
are practised? Should it? 


The essays in Part VII of this book address these questions, and the Bibliography includes 
references to many other essays relevant to their answer. 
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Ricuago McKeon 


I. THE INFLUENCE OF CICERO 


THE influence of Cicero's writings and the interpretation 
of his career run in threads of debate through the major 
changes of Western civilization. He participated in the events 
which led to the fall of the Roman Republic, in the first century 
B.c., and his writings laid the grounds of an analysis of the con- 
flict between freedom and despotism and of the causes of the 
decline of constitutional government; he has been quoted as 
example and as authority, with extravagant enthusiasm and 
equally extravagant contempt, whenever men have speculated 
on the beginnings of Caesarism and imperialism. His philoso- 
phy was an important ingredient in the construction of a Chris- 
tian doctrine and the establishment of scholastic logic from the 
fourth to the sixth century A.D.; and many of the scholars who 
declared themselves in revolt against scholasticism, during the 
period of the Renaissance a thousand years later, derived their 
inspiration and weapons from Cicero. The philosophers and 
politicians who undertook during the eighteenth century to 
construct a new philosophy based on the new science and con- 
genial to the principles of constitutional democracy returned 
to a renewed study of his works. 

The character of Cicero, as well as his ideas, has entered into 
the discussions that have determined major turns of doctrine 
and policy; but, what is more important, the distinctions which 
underlay the discussion, whether it eventuated in Cicero's con- 
clusion or in opposition to it, have been influenced significantly 
by Cicero's formulation of problems and oppositions. Even his 
harshest critics have usually condemned him in his own terms. 
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His strength and his weakness lie in the simplicity and the 
adaptability of the distinctions by which he explained his times 
and traced the history of ideas and of forces that culminated 
in the institutions and manners of Rome. Cicero's fundamental 
ideas are powerful implements of debate and propaganda in 
spite of their ambiguity in application. The controversial and 
practical applications of his commonplaces, even in periods 
when Cicero himself was little studied or admired, are them- 
selves worthy of study in the diagnosis of the problems of 
Western civilization and culture. 

Cicero’s style, his character, his services to the Republic, the 
accuracy of his statements about his achievements, his hesi- 
tancies, and the wisdom and effectiveness of his opposition to 
Caesar and Mark Antony were all subjects of praise and criti- 
cism by Roman poets, rhetoricians, and historians. Quintilian 
(A.D. ca. 35—£4. 100), who was one of Cicero's great admirers 
and who reduced the doctrines of rhetoric on which Cicero had 
worked to schematic form in a program of education, answered 
some of the adverse judgments. "Cicero" had ceased to be re- 
garded as the name of a man and had become the synonym of 

“eloquence”; ; yet Quintilian defended Cicero against allega- 
tions that his style was bombastic, Asiatic, redundant, excessive 
in its repetitions, and sometimes pointless in its witticisms.? 
Moreover, like many Romans, Quintilian found it impossible 
to separate questions of character from questions of eloquence. 
He quoted the definition of the orator (attributed to Cato by 
Seneca) as “a good man learned in the ways of speaking,” and 
he defended Cicero against the accusation that he lacked de- 
cision and courage. As evidence that Cicero never failed in the 
duties of a good citizen, Quintilian cited the nobility of his con- 
duct as consul, the rare integrity of his provincial administra- 
tion, his refusal of office under Caesar, and the firmness of his 
mind, yielding to neither hope nor fear, during the Civil Wars, 
which came heavily upon him during his old age.? Quintilian 
could explain Cicero’s tendency to boast of his exploits in his 
speeches, as well as the hesitancy and timidity disclosed in his 
letters; and he found in Cicero both the closest approxima- 
tion to the perfect orator and also the standard of literary taste 


[2] 


Cicero and Modern Law 


INTRODUCTION 


and achievement. De Quincey's insight into the peculiarity of 
Cicero's place in the political disputes in which he was en- 
tangled applies also to disputes about his ideas and character: 
he has not benefited from the uncertainties of partisan differ- 
ences to which his was one possible solution, but rather his 
formulation has given amplitude to the problems that he treated 
and has determined the significance of both parts of the oppo- 
sitions in which he was involved.* 

The influence of Cicero on the formation of Christian doc- 
trine in the West can be found both in the philosophic principles 
and arguments from which it was constructed and in the logical 
and rhetorical methods employed in its construction. Christian 
doctrine is sometimes viewed as antithetical to the methods of 
Cicero, which were adapted to pagan virtues and applied to 
skeptical arguments—sometimes as complement and completion 
to insights that were almost Christian. The style and devices of 
eloquence elaborated by the pagans were imitated and adapted 
by many Christians; but the words, like precious vessels, con- 
tained wine of error, as Augustine confessed, and many Chris- 
tians were, like Augustine, revolted, in turn, by the crudities of 
scriptural style and by the infidelities of pagan ideas. Writers 
during the Renaissance were fond of calling Lactantius "the 
Christian Cicero,” and the fourth century a.p. has been named 
the “Ciceronian age," aetas Ciceroniana, with an enlarged list of 
Christian Ciceros which includes Minucius Felix, Cyprian, Ar- 
nobius, Lactantius, Ambrose, and Jerome.” Lactantius consid- 
ered Cicero "not only a perfect orator, but also a philosopher, 
since he is the only one who conforms in all respects to Plato”;* 
and he made use of Ciceronian doctrines in two ways which 
became traditional in later Christian literature: the skeptical 
arguments of the Academics repeated by Cicero are indication 
that he has a higher spiritual insight than he expresses, for the 
paradoxes of justice and self-interest and the rational refuta- 
tion of providence and miracles present problems which can 
be resolved only by Christianity; on the other hand, the Stoic 
distinctions between moral rightness (bozesta) and usefulness 
(utilia) from Cicero's On Duties and the proofs for the im- 
mortality of the soul from the Tusculan Disputations (which is 
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also known by the title Oz tbe Blessed Life) can be adapted to 
higher Christian uses. Ambrose borrowed not only the title of 
his work Oz tbe Duties of Ministers from Cicero's Oz Duties 
but also the main divisions of his subject, rectified and supple- 
mented by the conception of a future life with its rewards and 
punishments. Jerome confessed that he found the style of the 
prophets crude when he returned to them after reading the 
classics; and the library which he took with him to the desert 
in Syria and the pleasure which he found in Cicero in the midst 
of his fasting so troubled his conscience that he dreamed he was 
accused before the judgment seat of God of being a Ciceronian 
rather than a Christian." Augustine told of the profound spiritual 
effect made on him by the reading of Cicero's Hortensius, an 
- introduction to philosophy; he constructed his City of God in 
opposition to Cicero's arguments against providence and to his 
conception of the republic; and his elaboration of a method 
of interpretation in his work On Christian Doctrine depends 
largely on distinctions borrowed from Cicero's rhetoric, such 
as the fundamental division of the problems presented by Scrip- 
ture into problems of discovery and statement, concerned, re- 
spectively, with things and signs. Boethius, a century later, laid 
the foundations of medieval logic by borrowing from Cicero 
the same distinction between discovery and judgment or state- 
ment to mark the major divisions of the “Aristotelian” logic and 
by substituting a discussion of commonplaces, in the Ciceronian 
manner, for the Aristotelian discussion of scientific first prin- 
ciples. 

During the Renaissance, Cicero served as inspiration to many 
of the reactions against scholasticism: his style was used as a 
model to correct the barbarisms of medieval Latin; his rhetoric 
suggested reforms in logic, dialectic, and scientific method; his 
subordination of theory to practice and his identification of the 
wise man with the man of action were fundamental assump- 
tions in the pragmatic philosophies, programs of education, sys- 
tems of jurisprudence, and utopian political speculations of the 
period. Petrarch expressed admiration for Cicero's intellectual 
powers and amazement at his command of language. Everything 
pleased him in Cicero except the fickleness of character and in- 
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constancy which he found in Cicero's letters. But, like Jerome, 
he feared that he might be thought a poor Christian because he 
declared himself so much a Ciceronian. He argued that there is 
nothing in Cicero contrary to the word of Christ, but he added 
that he would abandon any philosopher—Plato, Aristotle, or 
Cicero—if he contradicted the tenets of Christianity. Erasmus 
satirized the excessive Ciceronians who modeled their style on 
the vocabulary and syntax of Cicero, but he thought the moral 
doctrines of Cicero more Christian than much of the discussion 
of theologians and monks, and he would willingly have burned 
the theological works of Duns Scotus to save the philosophic 
treatises of Cicero. Pomponazzi, on the other hand, found in 
Cicero arguments against the immortality of the soul and against 
providence and miracles. Augustine had used Cicero's treatises 
On tbe Nature of tbe Gods and On Divination as a source of 
arguments to show the insufficiencies of pagan religions; during 
the Renaissance they were used as a source of arguments against 
religion as such and against the principle of authority. From 
that tradition there originated doctrines that have been called 
variously "rationalism," “libertinism,” "free thought," "athe- 
ism," and “deism”; and in that tradition “rationalism” acquired 
its modern connotation of “skepticism.” Voltaire also connected 
Cicero with that tradition when he exclaimed: “We hissed them 
off the stage then, those rude scholastics, who ruled over us 
so long; we honor Cicero, who taught us how to think.” Phi- 
losophy was also reformed under the inspiration of Cicero in 
attempts, like that of Nizolius in his treatise On the True Prin- 
ciples and True Reason of Philosophizing against Pseudo-pbi- 
losopbers, to join science and literature, philosophy and elo- 
quence, theory and practice, by the methods of discovery and 
judgment elaborated in Cicero's rhetoric. 

In the eighteenth century Cicero was admired both for his 
style and for the "spirit of freedom" manifested in his activities 
as a public man in the last days of the Roman Republic. Gibbon 
described him as a "library of eloquence and reason": 


I read, with application and pleasure, all the epistles, all the ora- 
tions, and the most important treatises of rhetoric and philosophy; 
and as I read, I applauded the observation of Quintilian, that every 
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student may judge of his own proficiency by the satisfaction which 
he receives from the Roman orator. I tasted the beauties of language, 
Ibreathed the spirit of freedom, and I imbibed from his precepts and 
examples the public and private sense of a man. Cicero in Latin, and 
Xenophon in Greek, are indeed the two ancients whom I would first 
propose to a liberal scholar; not only for the merit of their style and 
sentiments, but for the admirable lessons, which may be applied 
almost to every situation of public and private life.? 


Hume distinguished between the easy and practical philosophy, 
which considers man as born to action, and the accurate and 
profound philosophy, which views him in the light of a reason- 
able being and seeks the causes and principles of human nature. 
He observed that the most durable and justest fame has been 
acquired by the easy philosophy and that therefore the fame 
of Cicero flourished in his day, while that of Aristotle was 
utterly decayed. But, although Hume stated his own prefer- 
ence for the more abstruse philosophy, the speculative phi- 
losophy which he developed tends, like Cicero's, to Academic 
skepticism, and it depends on the use of devices of Ciceronian 
rhetoric on problems of logic, psychology, morals, politics, and 
history. Arguments from Cicero's political philosophy and from 
his orations were prominent in the American and French revo- 
lutions. John Adams quotes him in defense of a mixed form of 
government—a fusion of regal, aristocratic, and popular func- 
tions—and adds: “As all ages of the world have not produced 
a greater statesman and philosopher united than Cicero, his 
authority should have great weight.” The eulogy of Washing- 
ton as "Father of His Country" was borrowed from the title 
bestowed on Cicero by the Roman Senate. Montesquieu con- 
sidered Cicero one of the greatest spirits that ever lived and 
thought his soul always lofty, when it was not weak;' and 
Brissot praised his career as a model for that of the aspiring 
"encyclopedic orator" of revolutionary France. 

Cicero's influence in the two thousand years since his death 
has been persistent, widespread, and ambivalent. His ideas and 
his example are prominent at every turn of inquiry and dis- 
cussion in the West; his influence moves from field to field, 
from literature to practical politics, from rhetoric to logic, from 
philosophy to science; his authority or his doctrine, detached 
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from reference to him, has been used on both sides of most 
discussions. The reasons for the persistence, universality, and 
ambiguity of the uses to which his ideas and his example have 
been put are to be found in the paradoxes that develop from the 
simple distinctions on which his philosophy is based. He sought 
to effect a union of wisdom and eloquence—of things and words, 
res and verba—and his orations ring with references to their 
happy conjunction or unfortunate separation. So far as words 
are concerned, he found it necessary to invent new terms to 
express philosophic ideas in Latin; yet the charms of his style 
led enthusiasts in the Renaissance to avoid innovations and limit 
their vocabulary to the words he had used. So far as things are 
concerned, his treatment of "discovery" has inspired methods 
in logic, in rhetoric, and in scientific method that have seemed 
to their critics, in tutn, to be suited to uncover only the struc- 
ture of language, not the nature of things. The impossibility of 
discovering the hidden nature of things determined his prefer- 
ence for Academic skepticism—the avoidance of vain and mean- 
ingless inquiries into the nature of things and the weighing of 
probabilities adequate for purposes of action. His skepticism 
has frequently been used as a basis for dogmatism on the ground 
that his moral arguments depend on higher principles than he 
states; and his arguments for probabilism have been reversed 
on the ground that the probabilities of natural occurrences may 
be calculated but that the use of the same scientific method in 
moral questions is unprofitable or unsuccessful. He argued for 
the application of philosophy to the lives of men and of nations 
and praised the ideal of bringing learning out of the shadowed 
seclusion of the scholar’s study, not only into sunlight and dust, 
but into the battle line and the center of the conflict; but 
during the Middle Ages “activity” and the application of phi- 
losophy to “life” could be found in religion, and the “practical” 
was judged according to wisdom, while in the Renaissance the 
application of philosophy to life adjusted philosophy to a civic 
ideal and to the exigencies of daily problems from which it must 
grow.!2 This striving for theory joined to practice, for leisure 
(otium) in the service of activity (negotium), could be achieved 
if philosophy were joined to rhetoric and if wisdom made use of 
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eloquence. But the efforts to effect that joining have usually 
encountered either a distinction between an easy and a recon- 
dite philosophy, both of which employ methods borrowed from 
rhetoric to make them attractive and sound, or a distinction 
between methods suited to the manipulation of signs and the 
discovery of things, both of which are applied to the analyses 
and proofs of all kinds of knowledge. Finally, the relations of 
freedom and power are enmeshed in these paradoxes of truth 
and persuasion: the choice between the hesitancies and ineffec- 
tiveness of Cicero and the decisiveness and deliberateness of 
Caesar, between the ideal of social harmony by appeal to the 
rule of law and the ideal of order by public administration, 
affects even the interpretation put on the history of the last 
days of the Roman Republic and the causes of its destruction.!? 

These paradoxes are all reflected in the judgments that have 
been passed on Cicero and in the marks of his continuing influ- 
ence. He is little read or admired today; yet the distinctions to 
which he gave currency and the emphases which he made have 
become commonplaces. We, too, have a profound respect for 
culture and ideas; but we read philosophy as Cicero read the 
Greeks, discarding subtleties, reducing differences and distinc- 
tions, and justifying contemplation by its uses. Our philosophies 
and our systems of criticism are based on simple distinctions— 
between words and things, style and content, formal language 
and material language, feeling and thought, action and knowl- 
edge; and the arguments by which doctrines are established or 
opponents are refuted frequently depend on asserting the in- 
separable connections between the members of such pairs. We 
emphasize the practical, are dubious of certainties, seek methods 
of discovery, and think of action in terms of utilities and ends. 
Cicero's distinctions are again prevalent, not because he was a 
profound philosopher, nor again because he was shallow and 
obvious, but rather because the problems to which his distinc- 
tions are applied today, after the vast variety of their uses, 
interpretations, and judgments in the intellectual and practical 
history of the West, are similar to the problems with which 
Cicero was concerned—the problems of a world-wide common- 
wealth embracing all gods and men, founded on justice and the 
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pursuit of common aspirations, and embodying a constitutional 
form and applying a rule of law, in which cultural, philosophic, 
and religious values will have consequences in determining prac- 
tical action without the prior imposition of a common doctrine 
and in which communication will be adequate to keep the peo- 
ple aware of problems and alert in the defense of rights and 
freedom. The study of the philosophy of Cicero turns on the 
statement of problems and the development of means for their 
solution. In Cicero's view of philosophy the problems were 
those of a great practical civilization and a powerful consti- 
tutional government threatened by revolution and destroyed by 
dictatorship; and the means which he recommended to solve 
them are philosophic distinctions which can be learned by 
practical men as well as by technical philosophers and can be 
applied in the course of a busy life, in which, as Crassus sug- 
gested, "what cannot be learned quickly, will never be learned 
at all."!* They are problems which are in desperate need of 
reformulation today, and they are solutions which deserve re- 
examination. 
Il. THE LIFE AND TIMES OF CICERO 

The philosophy of Cicero reflects the political and social con- 
ditions of his times, not only in the sense that the fundamental 
ideas and leading principles of his philosophy can be related in 
their development to the influences that determined his career 
and the problems that he encountered, but also in the sense that 
the orientation of his philosophy was practical and its whole 
content social and political. He has one of the speakers in the 
Republic point out the novelty of the method used to discuss 
political philosophy in that dialogue.!5 Unlike Plato, Cicero does 
not base his philosophy on the perfect institutions of a new 
state which he invents; and, unlike Aristotle or Plato's other suc- 
cessors, he does not merely describe states without indicating 


comparative principles of political value. Instead, he combines . 


the two methods; for in Rome he finds a perfect state which is 
the creation not of the genius of one man but of the experience 
of generations and he discovers and tests political institutions by 
tracing the history and examining the operation of Roman insti- 
tutions. Moreover, the entire universe is conceived on the anal- 
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ogy of the associations of men; and the vast order of celestial 
motions, which the Greeks studied in their cosmos, often analo- 
gizing physical relations and social relations, is translated into 
the vast order of political relations shared by gods and men in 
the Roman mundus. Cicero defines the world (mundus) as the 
common household or city or state of gods and men. The world 
was made for them, since they alone have the use of reason and 
live by justice and law.!$ Nothing is morc pleasing to the su- 
preme God who rules the whole universe than assemblies and 
gatherings of men associated in law and justice." Viewed in the 
light of such a conception of philosophy, the entire career of 
Cicero was a pursuit of philosophic enterprises, and the ex- 
pression of his philosophy is found in his orations, his letters, 
and his rhetorical treatises, as well as in the writings which he 
devoted to specifically philosophic problems. 

During the period of little more than a century, in which 
the power of Rome was extended from Italy to the limits of the 
civilized world, its political structure and constitution were little 
changed. Profound alterations had occurred, however, in the 
effective exercise of political power under the constitution and 
in the social structure of the state. The government had become, 
despite its democratic institutions, an oligarchy, in which the 
Senate rather than the assembly ruled Rome and the Senate 
and the magistrates were controlled by a new aristocracy. 'The 
wealth brought to Rome by the conquests seemed to many 
Romans during the second century s.c. to have had the effect 
of disintegrating the traditional Roman virtues and the disci- 
pline which had led to the phenomenal growth of Rome. The 
dislocations in agriculture, industry, and commerce, in which 
economic causes were translated into moral and social effects, 
produced a consciousness of common interests in group after 
group—the small landowners, the businessmen and publicans of 
the equestrian order, the disenfranchised Italians, the slaves and 
impoverished peasants—which they tried to further by various 
means: economic reform, political and constitutional innova- 
tion, and, finally, revolution. The reforms proposed were not 
always well adapted even to the limited objectives on which 
their advocates focused attention; leaders, whatever the moti- 
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vation that determined their ambitions, could usually find a dis- 
affected group to support them in their attack on the party in 
power; and the common interest ceased to be an objective prac- 
ticable by, or even compatible with, free political action and 
depended, finally, on order imposed by party or personal dic- 
tatorship. 

Cicero was a young man when Marius returned to Rome and, 
as leader of the populares, revenged himself against the senatorial 
party; after Marius’ death in 86 5.c., Cicero says, there was no 
legal authority in the state. His first orations were delivered 
after the proscriptions and confiscations which followed Sulla's 
restoration of the senatorial power. He was born at Arpinum 
and was therefore a “municipal,” not a Roman; he was a “new 
man," the first of his family to attain high political office in 
Rome; he was by birth a member of the equestrian order, not 


of the nobility. His support during his political career came ' 


from the Italian middle class rather than from the Roman aris- 
tocracy or the Roman populace. His political ideal was em- 
bodied in the constitution of Rome, which in its evolution had 
developed a mixed form of government combining the virtues 
of monarchy, aristocracy, and democracy!? and which could 
succeed if magistrates were able and vigilant, if the Senate were 
open to all citizens and consisted of the best, if the interests of 
the people were provided for, and if, in general, a balance were 
established which removed the conflict of classes.!? In a word, 
the conflicts which had arisen from the oppositions of the Senate 
and the people, of the Roman nobility and the Italian industrial, 
commercial, and agricultural middle class, and of the capital city 
and the rural towns and districts could be resolved only by a 
harmony of the classes and a unification that brought together 
the whole of Italy, a concordia ordinum, a consensus Italiae. 
The expansion of Roman power, which transformed the struc- 
ture of Roman society and the operation of Roman political 
institutions, also brought Romans into contact with the art, the 
learning, and the philosophy of Greece. According to Cicero, 
Greece surpassed Rome in learning and in all branches of liter- 
ature; but, in morals and the regulations of life, in family and 
household economy, in law, political institutions, and the art of 
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war, the Romans were without comparison. Indeed, the slight 
accomplishment of Romans in poetry, music, and geometry 
could be traced to the low public esteem for those arts. Rheto- 
ric, on the other hand, flourished early among the Romans, 
while philosophy had lain neglected to his own day.2 Cicero 
tried to construct an earlier history for Roman philosophy by 
speculating on the possible influence on ancient Roman customs 
of early developments of Pythagorean philosophy in southern 
Italy; but he found the first Roman philosophers in the days of 
Scipio and Laelius (the two principal speakers of his Republic), 
during whose youth, in 155 B.c., the Athenians sent to Rome 
an embassy of philosophers, consisting of Diogenes the Stoic, 
Carneades the Academic, and Critolaus the Peripatetic.?! New 
political, religious, and philosophic doctrines seemed to many 
Romans no less dangerous to Roman moral tradition, family 
discipline, and ancestral customs than the delicacies of art and 
literature did. Cicero mentions the elder Cato's disapproval of 
poets. The same Cato reproached the Senate for permitting the 
Athenian philosopher-ambassadors to remain in Rome so long 
and urged greater expedition in acting on their petition, in order 
that they might return to their schools to teach Greek children 
however they pleased, while the Roman youth might again 
listen only to the laws and the magistrates, as they had prior to 
the arrival of the philosophers.?? Six years earlier, in 161 B.c., 
rhetoricians and philosophers had been banished from Rome, 
and their teaching was disapproved by edict again in 92 B.c.% 

Rhetoric was early accepted by the Romans, and Cato was 
thought an orator comparable to Lysias;?* but Cicero also held 
that philosophy was an important source of eloquence, and his 
vast production of philosophic works during the last years of 
his life resulted from the patriotic resolution to benefit his 
countrymen during his enforced retirement from politics by 
making the learning of Greece accessible in a form suitable for 
the use of Romans. His speeches were described in the gener- 
ations that succeeded him as the last great outburst of eloquence 
in the name of free institutions before the extinction of the 
Roman Republic, and later scholars have seen in them the first 
beginnings of prose literature in Rome. His work is at the point 
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which separates the use of philosophy in action from the substi- 
tution of philosophy for action; he was the last of the Roman 
magistrates and senators who found expression for their phi- 
losophy in their eloquence and political activities and the first 
of a long series, which extends six hundred years under the 
Empire to include Boethius and Cassiodorus, who devoted their 
leisure or enforced retirement to the translation or populari- 
zation of Greek philosophy and learning. 

Cicero was born in 106 B.c. at Arpinum. His early studies in- 
cluded work under philosophers of different schools (Phaedrus 
the Epicurean, Diodotus the Stoic, and Philo the Academic) as 
well as the study of literature with Archias the poet, rhetoric 
with Molo, and law with Q. Mucius Scaevola, the Pontifex 
Maximus, and his nephew of the same name. He probably 
completed his poem on his countryman Marius (which is dis- 
cussed in the opening pages of the Laws) and his translation of 
Aratus’ astronomical poem Phaenomena before he was twenty; 
more than twenty-five years later, in 60, he translated Aratus’ 
work on meteorology, the Prognostics. When he was about 
twenty he wrote a short treatise on rhetoric called Oz Inven- 
tion. He speaks slightingly of this youthful work later,? but it 
was probably the most influential and widely read work in the 
early Middle Ages. It derives its name from the customary di- 
vision of rhetoric into five parts: invention, arrangement, dic- 
tion, memory, and delivery (or action).?* According to Cicero, 
invention is the most important of the parts of rhetoric, and he 
defines invention as inquiry (excogitatio) into true or probable 
things, yielding probable causes of them. From this treatise, 
later philosophers learned not only to discuss the kinds of con- 
troversies, causes, and arguments but also to divide all argumen- 
tation into induction and ratiocination, to discuss the means or 
commonplaces for the discovery of arguments, and to make 
basic moral distinctions, differentiating the moral good from 
the useful and relating justice to the law of nature and the right 
of nature. 

Cicero later interrupted his career as an advocate for reasons 
of health and spent two years, from 79 to 77 B.c., studying in 
Athens under Antiochus, founder of the Old Academy (which 
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returned from the skepticism of the New Academy to discover 
a common doctrine in Platonism, Aristotelianism, and Stoicism), 
and in Rhodes under Poseidonius the Stoic. In Asia Minor he 
studied oratory under Xenocles, Dionysius, and Menippus, and 
in Rhodes he resumed his work under Molo, who corrected the 
excesses of his overornate style of oratory and who is said to 
have remarked after one of his declamations in Greek: “You 
have my praise and admiration, Cicero, and Greece my pity, 
for that culture and eloquence which were the only glories that 
remained to her will now be transferred by you to Rome.”?? 

Cicero looked upon philosophy as one of the sources of his 
eloquence,? and, conversely, he cited the philosophic maxims ` 
to be found in his orations as evidence of his early and con- 
tinued concern with philosophy.?? He began his forensic career 
in 81 B.C. with civil and criminal cases, in order, as he puts it, 
to be able to enter the forum already trained and not learn, as 
most politicians did, by practice in the forum. One of his first 
cases was in defense of Sextus Roscius, one of the victims of 
the lawlessness which accompanied the dictatorship of Sulla; 
and Cicero's attack in that speech on Chrysogonus, the freed- 
man and agent of Sulla, was probably a cause both of the inter- 
ruption of his career for two years of study and travel from 
79 to 77 and of the striking popular esteem shown for him in 
his later political career. On his return to Rome he entered upon 
a political career, in which he moved rapidly from quaestor in 
75, aedile in 69, and praetor in 66 to consul in 63. In his election 
in 63 he defeated Caesar's candidates, Antonius and Catiline; 
and his success has been taken as a sign of middle-class reaction 
to rumors of revolutionary schemes to solve the problems of 
the times and of Caesar's ambition to take advantage of the 
discontent and disturbance. 

Cicero's orations are a record of his difficulties in interpreting 
facts and in applying his political philosophy. The seven orations 
against Verres in 70 led to the condemnation of the praetor, who 
had for three years pillaged the province of Sicily and who had 
the support of the aristocracy in his trial; the oration for Fon- 
teius in 69 is in defense of a governor against the charge of 
extortion in Gaul. Cicero spoke in 66 in favor of the Manilian 
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Law, which gave the command in the war against Mithridates 
to Pompey, who had been a favorite officer under Sulla; Caesar, 
who was the nephew and presumptive political heir of Marius, 
had also supported the law, doubtless as a means of securing the 
withdrawal of Pompey from Rome. During Cicero's consulate 
his thrée orations against the agrarian law proposed by the 
tribune Rullus defeated a measure which combined a plan for 
much-needed agricultural reforms with the creation of a com- 
mission that would have advanced the ambitions of Caesar and 
Crassus. In 65 he had considered defending Catiline on a charge 
of extortion; he later looked upon the suppression of the con- 
spiracy of Catiline and the execution of the chief conspirators 
as the great achievement of his consulship in 63. This movement, 
led by a bankrupt patrician, brought together ruined nobles, 
veterans of Sulla's army, and starving, dispossessed peasants. 
Cicero's part in putting down this conspiracy and the enmity 
of Clodius (resulting from Cicero's refusal to commit perjury 
in order to support Clodius in his defense against the accusation 
of sacrilege incidental to one of his escapades) led to his being 
outlawed for putting a Roman citizen to death without trial. 
On the advice of Cato, Cicero went into exile from March, 58, 
to September, 57. 

Cicero's letters, like his orations, were an instrument in the 
application of his political philosophy. His correspondence with 
his friends, with his brother Quintus, with Brutus, and particu- 
larly with Atticus was the means by which he secured infor- 
mation concerning what was going on and varying interpre- 
tations of movements and causes. They reveal him trying to 
apply, in shifting moods of enthusiasm and despair, constantly 
altered plans, depending on differing estimates of men and 
parties, to achieve what he viewed as a constant end. In retro- 
spect, the letters and the speeches of Cicero are the most im- 
portant ancient authority for the history of his times from the 
year 68, when the letters begin, almost to the year of his death in 
43. Cicero thought history closely related to oratory, and he ex- 
pressed through the interlocutor in one of his dialogues the con- 
viction that he ought to write a history of Rome.?! One of his 
contemporaries, Cornelius Nepos, reiterated Cicero's judgment 
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that he should have written a history, since men were uncertain, 
when he died, "whether history or the Republic lost more”;?? 
but Nepos also thought that the sixteen books of Cicero's letters 
to Atticus went far to supply the place of such a history: 


Whoever reads them does not have much need of a sequential his- 
tory of those times. For there, all the details concerning the rivalries 
of great men, the faults of leaders, the revolutions of the Republic are 
so set forth that nothing in them is left in doubt, and it can easily be 
said that prudence becomes in a manner divination. For Cicero not 
only predicted future events which did indeed occur in his own life- 
time, but also rendered oracles worthy of a prophet concerning 
events which are now coming to pass.?3 


Cicero had resisted Caesar's efforts to conciliate him, and he had 
failed in his efforts to dissuade Pompey from joining the coa- 
lition with Caesar and Crassus in 6o. His letters during his exile 
are full of despair for the state; but, on his return to Rome by 
decree of the Senate in 57, he labored hopefully for the re-estab- 
lishment of constitutional government. These hopes were cut 
short by the renewal of the coalition at Luca in 56, and Cicero 
saved himself from a second exile by recantation. He withdrew 
from public life, advocated the grant of extraordinary powers 
to Pompey to deal with the increasing anarchy and confusion, 
and returned from his administration of the province of Cilicia, 
from 51 to 50, hopeful of a triumph, in time to join Pompey 
against Caesar in the Civil Wars that began in 49. 

Cicero's rhetorical treatises, like his philosophic works, were 
written during the intervals and interruptions of his political 
career. The three books Oz tbe Orator, in which he sets forth 
his theory of rhetoric, were written in 55. The Brutus, a history 
of famous Roman orators and a critical judgment of their quali- 
ties as speakers, and the Orator, an inquiry into the qualities of 
the perfect orator, were both written in 46. The three works 
were intended to form a single whole, in which rhetoric was 
treated in theory, in historical development, and in concrete 
ideal manifestation. In addition to these, Cicero wrote several 
lesser books on rhetoric: the Divisions of Oratory, probably in 
54, which sets forth the theory of rhetoric in three parts de- 
voted, respectively, to the resources of the orator, the character- 
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istics of speeches, and the kinds of questions; the Paradoxes of 
tbe Stoics, in 46; the Topics, in 44, which presents an analysis of 
the commonplaces employed in the discovery of arguments. 

Two of the philosophical treatises were written in the interval 
between Cicero's return from exile and the Civil Wars: the 
Republic was begun in 54 and completed in 51 (although later, 
in 44, the year before his death, Cicero wrote, in On Divination, 
that the Republic was composed while he "held the rudder of 
the State"), and the Laws was begun in 52. The great bulk of 
his philosophic composition was completed with extraordinary 
speed, within the space of two years: Consolation, Hortensius, 
and On Glory (which have survived only in the high reputation 
and wide influence that they acquired in antiquity) as well as 
the Academics, On Ends, Tusculan Disputations, Nature of the 
Gods, On Old Age, On Divination, On Fate, On Friendship, and 
On Duties were all written from 45 to 44. After the assassination 
of Caesar on March 15, 44, Cicero labored in his letters, in his 
Philippics against Mark Antony, of which fourteen survive, and 
in his overtures to Octavian to secure support for the old consti- 
tution from the Senate, the people, and the provincial governors. 
He was assassinated on December 7, 43, in the proscriptions of 
Mark Antony. 

The issues which were decided in the time of Cicero deter- 
mined the fate of a strong and successful constitutional govern- 
ment. The early Romans had in a high degree the art of self- 
government, but the freedoms and virtues which were associ- 
ated in Roman tradition with the safety of Rome and with its 
development into a dominant world power did not survive the 
economic and social dislocations which accompanied conquest. 
The broad lines of opposition of classes, interests, and sections 
were reflected in the formation of parties, alliances, and con- 
spiracies to advance particular solutions of problems involved 
in the extension of the franchise, the growth of large estates and 
the increase of slave labor in agriculture, the concentration of 
pauper populations in the towns, and the decline of Italian in- 
dustry. The problem of the adequacy of the measures advo- 
cated for the solution of these and numerous other interrelated 
problems was complicated by the pressures of special interests 
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and the forces of political opposition, which made it possible 
for any ambitious politician or general to find some group to 
follow him in any scheme, in the hope of rectifying its own 
wrongs. Ultimately, in the riotous anarchy, which resulted in 
part from basic needs and oppositions and in part from the un- 
scrupulous manipulation of ambitious men, all solutions tended 
toward dictatorship. The popular party, which sought eco- 
nomic reforms, put its reliance in its appeal to Marius on mili- 
tary means of enforcing measures of dubious political or eco- 
nomic efficacy and reached its final phase in the dictatorship of 
Caesar, who was more efficient, lenient, and moderate than con- 
temporaries had expected. But Caesar's solution of political and 
economic problems consisted in the concentration of executive 
authority, and he died at the hands of republican assassins. The 
constitutional party of the center, which sought a readjustment 
of the harmony of classes and a redistribution of the power of 
political offices within the old constitution, was forced periodi- 
cally into alliance with the conservative forces of the aristocracy 
in an effort to avoid violent partisan solutions and reached its 
final phase in Cicero's picture in one of the lost books of the 
Republic of a "leading man of the city" (princeps civitatis), 
who would be motivated in the exercise of his patriotic duties 
only by love of glory.** Cicero died a victim of the proscrip- 
tions which were part of the reorganization of the Republic by 
the Second Triumvirate of Mark Antony, Octavian, and Lepi- 
dus, after having supported Octavian, the heir of Caesar. The 
autocratic rule of the Empire grew out of “the restoration of 
the Republic” under a princeps similar in externals to the ideal 
drawn by Cicero, and it associated the name of Caesar with po- 
litical prerogatives and divine honors. But the world has con- 
tinued to contemplate and to pursue, under varying forms, the 
ideal of a community which unites all nations of men under its 
universal scope and all classes of men under its equal justice and 
which is strong enough to remove material inequities and to re- 
sist coalitions of power in its pursuit of ideals common to diverse 
traditions, faiths, and philosophies. 
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II]. CICERO'S CONCEPTION OF PHILOSOPHY 


Philosophy, according to Cicero, is a source of virtue and of 
strength of character, as well as an end in itself. The very exist- 
ence of virtue depends on its use, and the noblest use of virtues 
is in the government of the state and in the realization in fact, 
not in words, of the teaching of philosophers. In On Duties, 
completed barely a year before his death, Cicero explains, in 
terms of that parallel between practical politics and the teach- 
ing of philosophy, the circumstances that led him to the compo- 
sition of his philosophic treatises. When the Republic had fallen 
under the absolute control of a despot and the affairs of state 
were seized by men more concerned to overthrow, than to 
reform, the constitution and when the forum and Senate were 
closed to him, he devoted himself to philosophic questions in 
lieu of political counsel and action, recognizing the fact that 
his countrymen were little acquainted with that love of wisdom 
which is a source not only of virtue but also of mental enjoy- 
ment and relaxation.?? Under the circumstances, moreover, to 
instruct youth who had been led astray in the moral laxity of 
the times was itself a service to the Republic, since, if even a 
. few of them were set in the right way, they might have wide 
influence on the state.3¢ 

The philosophy which is expounded in the philosophic trea- 
tises, as a substitute and as a support for political action, has been 
the subject of judgments as various as those passed on Cicero's 
character, his political operations, and his prose style. He was 
highly esteemed as a philosopher by many medieval and Renais- 
sance writers, like John of Salisbury, Coluccio Salutati, and 
Leonardo Bruni; and men of action, like Jefferson, who held 
a low opinion of Cicero as a statesman and an orator, found 
his philosophy very much to their taste. Montaigne, on the 
other hand, delighted in Cicero's letters and thought his elo- 
quence incomparable and never to be equaled, but, in the works 
which were most useful to Montaigne's purposes, he found 
Cicero's philosophy, and especially his moral pbilosophy, tedi- 
ous, full of wind, and unrewarding, since it is constructed of 
“ A ristotelian dispositions of parts” which are of no use to one 
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who desired only to become more wise, not more learned or 
more eloquent.?* Erasmus extended Cicero's account (based on 
Aristotle) of the turn in the history of thought by which Socra- 
tes first brought philosophy down to earth from the contem- 
plation of natural things far removed from the problems of 
common life and introduced it into the homes of men; accord- 
ing to Erasmus' addition, Plato and Aristotle tried to introduce 
philosophy into the courts of kings and into the senate and the 
tribunals, while Cicero placed it on the proscenium where, 
through him, it learned to speak in such fashion that even the 
common man could applaud.** Erasmus found that his enjoy- 
ment of Cicero had increased as he grew older not only because 
of the divine felicity of Cicero's style but because of the purity 
of his erudite heart, which influenced Erasmus' spirit and made 
him conscious that he had become better.3? Scholars of the last 
hundred years have not been disposed to give Cicero an im- 
portant place in the history of philosophy: he is treated as a 
rhetorician rather than as a philosopher, whose philosophic 
writings, as Cicero himself recognized, were mere copies in 
which he contributed only the words;* as a man of affairs, 
who, in bare restatement, degraded the theoretic speculations 
of the Greeks to practical Roman applications; or as an "eclec- 
tic," who wove together simplified forms of doctrines which he 
found pleasing among the tenets, frequently contradictory, of 
opposed schools. Since his works contain many discussions of 
philosophers whose writings have been lost, they have often 
been read not for philosophic arguments but for information 
about writings which he is presumed to have copied closely and 
for hints by which to reconstruct the history of earlier philoso- 
phy or for symptoms by which to diagnose the Roman mind 
and culture. 

According to Cicero, interest in philosophy was no older in 
Rome than the generation of Scipio the Younger and Laelius, 
who appear as interlocutors in his dialogues, Oz Old Age (the 
action of which takes place in 150), and Republic (the dramatic 
date of which is 129, the year of Scipio's death), while Laelius 
is the chief speaker in On Friendship (which takes place in 129, 
a few days after the mysterious death of Scipio). But, although 
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the Romans of that period were familiar with philosophy and 
although they set down in writing their civil law, their orations, 
and the monuments of their ancestors, "they pursued this most 
ample of all arts, the discipline of living well, in their lives rather 
than in their writings,"*! while earlier generations of Romans, 
who had performed glorious deeds without the aid of learning, 
had been educated by nature rather than by philosophy.*? When 
Cicero began to write, therefore, he found no books on philoso- 
phy in Latin except some popular expositions of Epicureanism, 
which he had not read but of which he expressed a low opinion.*? 
He was undecided whether this dearth of Latin writings on phi- 
losophy was due to the absorption of his ancestors in practical 
affairs or to their judgment that such reflections should not be 
brought to the attention of the unlearned; and he complained 
frequently that the Latin language was unsuited to the expres- 
sion of philosophic subtleties without the invention of new 
terms and novel constructions. His formulation of his own phi- 
losophy, consequently, is intricately interwoven with an inter- 
pretation of the history of culture, the nature of philosophic 
method, and the interrelations of philosophic doctrines. Much 
of the criticism and interpretation of his philosophy is based, 
in turn, on a different conception of culture, of philosophy, 
and of the relation of philosophic schools; and most of the esti- 
mates of his accomplishments are by standards which are con- 
sidered and questioned or rejected in his philosophic dialogues. 

Cicero's writings are the oldest and most considerable source 
of information concerning the developments of philosophy dur- 
ing the period between the death of Aristotle in 322 B.c. and his 
own philosophic compositions in the middle of the first cen- 
tury B.c. Since the speculative achievements of the Greeks may 
be judged in the works of Plato and Aristotle, which are inade- 
quately reflected in Cicero's treatment of them, the contrast 
between Greek theory and the practical applications of phi- 
losophy in Cicero's writings is translated plausibly into histori- 
cal causes to be found in the speculative nature of the Greeks 
as contrasted with the practical genius of the Romans. The 
relation between theoretic and practical is itself the subject of 
analysis and dispute in the writings of these philosophers, and 
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the historical interpretation of the character of times and of 
races depends on myth, selection, and imaginative construction, 
as well as on philosophic principles. Moreover, Cicero's treat- 
ment of philosophy continues a dispute current in Greece con- 
cerning rhetoric, sophistic, and philosophy, which was reflected 
in the writing of history as well as in literary criticism, philoso- 
phy, and the conduct of life. The opposition was between the 
conception of the “wise man" as one who is trained to speak on 
any subject and that of the “wise man" as one who knows and 
understands and whose ability to speak or act depends on that 
knowledge and understanding. Plato and Aristotle both attacked 
the pretensions and the methods of the Sophists, which con- 
sisted, according to the former's criticism, in the practice of 
rhetoric without consideration of the grounds of arguments. 
Their contemporary, Isocrates, on the other hand, argued that 
rhetoric is the true philosophy, and he attacked the Sophists for 
separating philosophy from its practical applications in speech 
and action. Isocrates expounded in detail his low opinion of 
speculative philosophers, who, for all their pretensions, could 
not agree on the nature of things or on the number of the ele- 
ments, and his even lower opinion of philosophers who pro- 
fessed to have scientific knowledge of moral questions. Man 
cannot attain a positive science of what to do or what to say; 
a “wise man" is one who can conjecture concerning courses of 
action to determine probabilities; and a "philosopher" is one who 
occupies himself with the arts by which he hopes to gain such 
insight. There is no art of implanting virtue or justice in men, 
but men do become better if they conceive an ambition to speak 
well, if they possess a desire to persuade, and if they set their 
hearts on achieving their advantage. 

Cicero was very much influenced by Isocrates not only in 
his oratorical style but also in his reduction of philosophic con- 
siderations to rhetorical devices and in his emphasis on the prac- 
tical. His application of the argument of Isocrates, moreover, 
permitted him to remove the opposition between the philoso- 
phers and the rhetoricians, between Aristotle and Isocrates. As 
Antonius retells the history of oratory in On the Orator, the 
Greeks included under the name “wisdom” both the method of 
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thought and its expression and the faculty of speaking, which 
they found in statesmen like Lycurgus, Pittacus, and Solon, 
as well as in men like Pythagoras, Democritus, and Anaxagoras, 
who devoted themselves to the knowledge of things rather than 
to the government of states. In antiquity the two wisdoms, or 
arts, of action and speech were inseparable in the careers of men 
like Themistocles, Pericles, and Theramenes; and there were 
also professional teachers of the double wisdom, like Gorgias, 
Thrasymachus, and Isocrates, who did not themselves engage 
in politics or oratory. The greatest of these teachers was Socra- 
tes, but, although he was equally versed in knowledge and in 
eloquence, his teaching had the effect of limiting the application 
of the term "philosophy" to knowledge of subject matters and 
of introducing a false separation of the art of thinking from the 
art of speaking.** Aristotle re-established the union of philoso- 
phy and eloquence when his disdain for Isocrates led him to 
undertake the teaching of rhetoric to show the inadequacies of 
Isocrates’ doctrine;** and his treatment of logic or the precepts 
of discourse (disserendi) included both dialectic and rhetoric.*6 

“The relation of philosophy to rhetoric, therefore, is the re- 
lation of content to expression, and mastery and use of the one 
depend on competence in the other. Cicero was convinced that 
Plato would have distinguished himself in forensic oratory and 
that Demosthenes would have done well in philosophy if each 
had applied himself to the other's field, and he thought 
that the same was true of Aristotle and Isocrates, each of whom, 
engrossed in his own profession, undervalued that of the other.** 
Since style is inseparably joined with subject matter, the re- 
lation between the two may be discussed in either rhetoric or 
philosophy; for philosophers face problems of style, and ora- 


tors problems of proof. Philosophy, sophistic, oratory, poetry, . 


and history can be distinguished from one another by means 
of style. That of the philosopher tends to be deliberate and 
gentle, although the language of Plato and Democritus, in spite 
of the fact that they wrote in prose, is sometimes considered 
poetry; it does not employ words and phrases that catch the 
popular fancy, nor is it arranged in rhythmical periods; and 
it is better adapted to question-and-answer disputation than to 
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long speeches. The sophist uses all the ornaments of the foren- 
sic orator, but for the purpose of soothing and delighting rather 
than of arousing or persuading, and he seeks ideas that are neatly 
put rather than reasonable. The poet differs from the orator 
primarily in that he is more bound with respect to rhythm and 
freer in the choice of words; and he is similar to the orator in 
his use of ornaments and in his unlimited freedom in choice of 
subject matter.*$ History is closer to oratory than any other 
branch of literature. The standard by which history is judged 
is truth, while in poetry it is generally pleasure.*? Conversely, 
rhetoric, originally part of philosophy, is the counterpart of 
dialectic, which was one of the three parts of philosophy recog- 
nized by most of the schools of Cicero's day. The whole con- 
tent of the liberal and humane arts is comprised in à single bond 
of union, since, however they are conceived in the different 
schools of philosophy, there is an interdependence between those 
three parts of philosophy: ( 1) dialectic, the art of reason and dis- 
course, the science of truth and falsity; (2) physics, the investi- 
gation of the nature of things; and (3) morals, the study of con- 
duct and the good.5 The basic problems of philosophy are to 
be found in the two forms of the relations between words and 
things and between statement and action treated, respectively, 
in rhetoric and in philosophy. The orator should be able to bor- 
row subtlety and content from philosophy and repay the loan 
with richness of style and ornaments of speech.5! The philoso- 
pher should be able to determine truth and falsity, probability 
and untrustworthiness, in arguments and conclusions and hence 
reduce the disagreements of philosophers and place philosophy 
at the service of virtue and action. Cicero found the solution 
to both problems in the philosophy of the New Academy. 
The method of the New Academy was to argue against every 
proposition and to pronounce positively on nothing. It was the 
method originated by Socrates, renewed by Arcesilas, rein- 
forced by Carneades, and, in Cicero's day, professed by his 
teacher, Philo of Larissa. The assumptions of the method were 
not that nothing is true but rather that true sensations are so 
mixed with false sensations and resemble them so closely that 
there is no infallible guide to judgment and assent. Many sen- 
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sations, on the other hand, are probable and are adequate to 
direct the conduct of the wise man.52 The old Socratic method 
of arguing against an adversary's position was for the purpose 
of discovering most readily the probable truth;*? for Socrates, 
who had listened to the teachings of the natural philosophers, 
was the first to call philosophy down from the heavens and put 
her in the cities and homes of men and set her problems about 
life and morals and about things good and evil. But his many- 
sided method of discussion, the variety of the subjects to which 
he applied it, and the greatness of his genius, as immortalized in 
the dialogues of Plato, had the effect of producing many war- 
ring sects of philosophers until the original method was renewed 
by Carneades, one of Plato's successors as head of the Academy, 
who restored Socrates” practice of concealing his own opinion, 
removing the errors of others, and secking the most probable 
solution in every discussion.54 

The task of the philosopher, consequently, is to argue for 
and against all the schools for the purpose of discovering the 
truth; and this was Cicero's undertaking in his philosophy. He 
acknowledged that he had not attained success in it; for it is a 
difficult task to understand any of the systems of philosophy 
singly, much less master them all.55 All the great philosophers— 
Anaxagoras, Democritus, Empedocles, Parmenides, Xenophanes, 
Socrates, and Plato—agree that nothing can be known with cer- 
tainty,59 and the disagreements of philosophers are grounds for 
doubting both the senses and reason as sources of certainty.57 
Indeed, the only difference between this philosophic attitude 
and the philosophies which profess to contain positive knowl- 
edge is that the denial of the possibility of certainty permits the 
examination of many doctrines as probable which cannot be 
known certainly, and it opens wide fields of inquiry and action 
which are closed by dogmatism.*8 The wise man suspends judg- 
ment and withholds assent to doubtful things, and he finds proba- 
bility sufficient for action. 

Since the discussion of philosophic problems consists. in ad- 
vancing arguments against all philosophic positions, Cicero's phi- 
losophy is expressed in the examination of a great many philoso- 
phies which are grouped under three heads: the Academic, the 
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Epicurean, and the Stoic. The Academic school, in turn, is dif- 
ferentiated into the New Academy, professed by Cicero and 
Cotta in the dialogues, and the Old Academy, established in 
reaction to the New Academy by Antiochus of Ascalon and 
professed in the dialogues by Cicero's friends, Varro, Lucullus, 
and Brutus, with occasional aid from Hortensius. The list of 
those who had practiced the method of the New Academy is 
extensive, as Cicero interprets the history of philosophy. The 
method was invented by Socrates; and Plato, who set forth the 
arguments of Socrates in so many volumes, must be numbered 
among its adherents.5? Aristotle and the Peripatetics are close to 
this philosophy, since they are followers of Socrates and Plato.®° 
The method was revived by Arcesilas and systematized by Car- 
neades, two of Plato's successors as head of the Academy, in 
opposition to Zeno, the founder of Stoicism, and Chrysippus, 
one of his successors as head of the school?! 

Zeno did not differ, according to Cicero, from the body of 
doctrine elaborated by the Academics and the Peripatetics;%2 he 
was an inventor of terms rather than a discoverer of ideas.8 The 
true and refined philosophy was started by Socrates, and it later 
found its home among the Peripatetics; the Stoics expressed the 
same doctrines in different language; the Middle Academics dis- 
cussed the points of controversy between the two,5* and they 
found a difference only of terminology between the Stoics and 
the Peripatetics.® Yet, in spite of the fact that the Stoics were 
no more original in ethics than in any other branch of philoso- 
phy but stated a doctrine in substantial agreement with that of 
the Academics and the Peripatetics,* Cicero invokes the method 
of. the New Academy to justify his preference for the Stoic 
rather than for the Academic or Peripatetic statement of the 
relation of the morally good (honestum) and the useful (utile) 
in On Duties and his use of the Stoic terminology in that work.9" 
The Stoics who speak in the dialogues are at pains to reject this 
interpretation of their doctrine and to argue that the differences 
between the Stoic and the Peripatetic positions are not about 
words but about fundamental doctrines.9? 

The application of the method of the New Academy to the 
Epicurean philosophy is even more devastating than its appli- 
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cation to Stoicism; for Epicurus was no more original than Zeno, 
and little truth remained even in the doctrines that he reformu- 
lated at second hand. Cicero's repudiation of Epicurus is so com- 
plete that another speaker in the dialogue remarks that he has 
almost expelled Epicurus from the ranks of philosophers—his 
physics is unoriginal and false; he has no dialectic; and his doc- 
trine that pleasure is the supreme good is an error and unorigi- 
nal.®° Cicero expresses contempt for the Latin popularizers of 
Epicureanism, like Amafinius and Rabirius,? and he mentions 
the great Epicurean poet Lucretius only once, in one of his 
letters, in spite of the ancient tradition that he edited the works 
of Lucretius after the poet’s death.” 

The interpretation of the history of philosophy suggested by 
the return to the Old Academy, which was advocated by An- 
tiochus, sets the schools of philosophy in different relations. 
The followers of the Old Academy agreed in recognizing Socra- 
tes as the first to apply philosophy to ordinary life and to the 
affairs of men and in describing the method by which he affirmed 
nothing himself but refuted others; but they pointed out that, 
in spite of this, he spent all his discourses praising virtue and 
exhorting mankind to the zealous pursuit of virtue and that his 
profession of ignorance was ironic. Beginning with Plato, there 
originated a philosophy which had two names, the Academic 
and the Peripatetic, but was a single system. Both schools aban- 
doned Socrates’ method of refuting all positions and affirming 
none, and thus there originated a systematic art of philosophy 
and order of things and description of discipline, such as Socra- 
tes had reprobated.” It was to this original system, on which 
Academics and Peripatetics were in agreement and which the 
Stoics reaffirmed, that Antiochus advocated a return. The Peri- 
patetics first separated from the Academics, Aristotle under- 
mining Plato's forms; Theophrastus, his successor, robbing vir- 
tue of its beauty by denying that happiness consists in virtue 
alone; and Strato, the third head of the Peripatetic school, aban- 
doning ethics, the most important part of philosophy, to devote 
himself entirely to research in physics. The Academics contin- 
ued to be assiduous defenders of Plato's doctrine until the con- 
troversies of Zeno and Arcesilas, two of the pupils of Polemo, 
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then head of the Academy, led to the foundation of Stoicism by 
Zeno, an extremely subtle dialectician and a very acute thinker, 
in an effort to reform and reconstitute the doctrine of the Old 
Academy. His doctrine was an alteration of terminology rather 
than of substance, although his new terminology was justified 
by the novelty of the distinctions which he made in defense of 
the doctrine that Stoics shared with Academics and Peripa- 
tetics.7* Arcesilas and, after him, Carneades tried to overthrow 
the established philosophy by chicanery, using arguments simi- 
lar to those of sedition-mongers to make the older philosophers 
seem to deny the possibility of all knowledge and perception. 
But the New Academy wholly ignored the requirements of phi- 
losophy, according to Antiochus; for, if it held that nothing can 
be perceived, it was bound, in spite of its skepticism, not to waver 
in its decision and not to withhold assent in its affirmation of 
skepticism: the two greatest things in philosophy are the cri- 
terion of truth and the end of goods, and no man can be wise 
if he does not know that there is a principle of knowledge or an 
end of appetition.7€ 

By returning to the Platonic doctrine of ideas and the doc- 
trines implied by it, the Old Academy professed to find a com- 
mon body of doctrines in the Academic, Peripatetic, and Stoic 
philosophies, which the negative dialectic of the New Academy 
rendered impossible, since it removed the basis of all knowledge 
and action. By returning to the Socratic method of arguing 
against all doctrines, the New Academy professed to find a 
common method in the Academic and Peripatetic philosophies, 
from which Stoicism, in so far as it was sound, differed only 
verbally. From the point of view of the Old Academy the nega- 
tive dialectic of the New Academy was unsuited to the reso- 
lution of any problem; from the point of view of the New 
Academy, Antiochus’ return was to Stoicism, not to the doc- 
trine of Plato,” and it consisted in a dogmatic restriction and 
falsification of the true method of inquiry. This is an opposition 
which cannot be resolved by charging either or both sides (as is 
done in Cicero's dialogue, as well as in the dissertations of later 
scholars) with falsifying the history of philosophy; for it recurs 
in the continuing influence by which the Platonic philosophy 


[28] 


Cicero and Modern Law 


INTRODUCTION 


appears in the history of Western thought alternately as a method 
by which particular doctrines are analyzed and compared and 
as a method by which the diversities and contradictions of one 
level of experience and knowledge are brought together in the 
unity of a higher level. Augustine needed little more than the 
data of Cicero's story in order to redirect the plot against Cicero 
and to separate Antiochus from the Stoics. According to Augus- 
tine, the Platonic doctrine distinguished two worlds—one intelli- 
gible, in which truth was accessible, and the other sensible, in 
which only probability, the image of truth, could be attained. 
Faced with the errors of Zeno, who recognized only the sensible 
world (for the Stoics were materialists), Arcesilas, a most acute 
and humane man, concealed the doctrine of the Academy; and 
Carneades, with great ingenuity, introduced the doctrine of 
probability, which served as a sign of the true doctrine easily 
recognizable by the wise, since "verisimilitude" is likeness to 
truth, and yet avoided the distortions and verbal dialectic of the 
Stoics. This conflict continued in the mind of Cicero, in spite of 
the fact that Antiochus, and Metrodorus before him, had pointed 
out that the skepticism of the Middle Academy must be under- 
stood, not as a doctrine professed by the Academics, but as a 
weapon employed against the Stoics. Antiochus returned to the 
Old Academy to protect it against Stoic desecrations, and Plo- 
tinus was a philosopher so like his master that Plato seemed to 
relive in him. Augustine recognized for himself a double im- 

ulse to knowledge: he wished to apprehend what is true not 
only by believing but also by understanding it, and in the mean- 
time he was confident that the Platonic doctrine was not incon- 
sistent with his faith.78 

The method of arguing against all propositions and the quest 
for certainty are part of the same tradition. Not all philosophers 
in the history of thought have used dialectic in the development 
of their philosophies, but all philosophies can be "reduced" to 
the schematism of any dialectician and be "explained" by the 
history of thought evolved in his dialectic. Peter Abailard enu- 
merated in his Sic er Non the contradictory doctrines of the 
councils and Fathers of the Church on 158 questions, but in his 
theological writings he used his dialectic to remove the apparent 
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contradictions and to establish the truth; and the scholastic 
method systematized the construction of philosophic systems 
by arguing for and against propositions. Kierkegaard, in his 
Either/Or, distinguished between the successive dialectic of 
individual decisions and the eternal dialectic of choice in living 
aesthetically, ethically, or religiously; and phenomenologists and 
existentialists have vied in the construction of reality from the 
opposition and determinations of consciousness. Kierkegaard 
professed to use the method of Socrates to revise the definition 
of what it is to be a Christian; John Stuart Mill saw it as the 
method of utilitarianism against the popular morality of the 
Sophists. Evolutionary and dialectical accounts of the history 
of doctrines, such as those expounded by Hegel, Marx, and John 
Dewey, have set forth both the manner in which ideas are deter- 
mined by circumstances and the marks they bear of a higher 
truth or a better method. Philosophers have tried alternately to 
restrict attention to the environing conditions of specific prob- 
lems and to isolate basic truths about the fundamental nature of. 
the whole which determines such conditions. Cicero's philoso- 
phy may be described, in terms of this dialectic of the choice 
of philosophic methods, as an unusually persistent, if not always 
subtle, effort to avoid dogmatic assumptions. It is centered not 
ona conception of the nature of things or of the biological con- 
stitution of man or of the psychological forms of this thought 
or of the social circumstances of his associations but on the doc- 
trines that men have developed. From the examination of the 
doctrines of men Cicero undertook to determine which are de- 
fensible and useful views of nature, man, thought, and social 
organization. The development of his philosophy must be found, 
therefore, in the specific arguments with which he seeks the 
most probable of the solutions advanced by philosophers of all 
schools to the problems of the three fields of philosophy: logic, 
physics, and ethics.” 


IV. LOGIC AND RHETORIC 


Charles S. Peirce, one of the great seminal minds of modern 
philosophy, introduced a basic distinction in his Regenerated 
Logic with a reference to Cicero's account of an ancient dispute 
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between two logicians, Diodorus Cronus and Philo of Megara. 
Peirce remarked that the dispute has continued to the present 
day, and he threw his lot in with the Philonians.®° Cicero's infor- 
mation concerning the problem to which Peirce attached so 
much importance is slight, since, in his practice of the Socratic 
method, he criticized both sides of the dispute as examples of 
Stoic logic-chopping. Cicero's influence on the development of 
logic during the Middle Ages, as well as on reactions against 
scholastic logic and on modern efforts to make logic conform 
more closely to scientific doctrine or practice, can be found on 
both sides of most disputes and revolutionary changes. He set 
the terms and made the oldest surviving selection of information 
for the discussion of the history of logic in its crowded develop- 
ments from Aristotle to his own day. His arguments for and 
against all schools supplied, even for theories with which he had 
litde sympathy, information and material which was inacces- 
sible or not easily accessible elsewhere. His own conception of 
method stressed discovery, novelty, and the practical; and the 
logical devices that he analyzed and elaborated, like the “com- 
monplaces" and the "circumstances" of arguments, could be 
adapted in later theories of scientific method, political practice, 
and literary criticism. 

The difficulties faced (whether by Cicero or by his prede- 
cessors in the New Academy) in constructing the probable 
arguments to justify the Academic form of dialectic can be 
schematized in the large problem of the relations which phi- 
losophers had discovered among “dialectic,” "logic," and “rheto- 
ric.” Complex relations among these arts and sciences, similar 
to those which Cicero found among his predecessors, emerged 
in Cicero's influence, during the Middle Ages and the Renais- 
sance, on the efforts to reform logic by means of devices bor- 
rowed from rhetoric or by means of distinctions between the 
two kinds of arguments and on efforts to reduce logic to dia- 
lectic or to separate the two. Plato used and described a single 
method, which he called "dialectic" and considered to be uni- 
versal in scope; he treated rhetoric as a pseudo-art and found 
the true art of persuasion, like the true art of poetry and the 
true art of ruling the state, in dialectic. Cicero expressed rever- 
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ence for Plato (even to the extent of preferring to be wrong 
with Plato than right with his opponents), and the New 
Academy held that its method was the proper interpretation 
of Plato's dialectic. Aristotle did not make use of the word 
“logic” as a technical term descriptive of an art; but he did 
make a systematic analysis of the categories of terms, the forms 
of propositions, and the figures and moods of syllogisms; and 
he differentiated arguments and proofs, according to their prin- 
ciples, into demonstrative, dialectical, and sophistic. He thus 
made the distinctions by which “dialectic” was differentiated 
from "logic," and he further distinguished "rhetoric" from de- 
monstrative, dialectical, and sophistic proofs, treating rhetoric 
as the "counterpart" of dialectic, since both employ arguments 
which derive their principles from the opinions of men. Accord- 
ing to Cicero, speaking for both the New and the Old Academy, 
Aristotle far excelled all other philosophers, except Plato alone, 
in genius and industry,? and the Aristotelian logic was par- 
ticularly useful to the orator, differing from the Academic only 
in terminology.5? 

The Stoics combined in their “dialectic” the treatment of 
verbal forms of argument developed by one of the Socratic 
schools-the Megarians—with the Aristotelian analysis of cate- 
goríes, propositions, and syllogisms. Since they did not differ- 
entiate principles of arguments in the Aristotelian fashion, the 
Stoic “dialectic” embraced all forms of logical argument, and 
they treated rhetoric as an expanded dialectic, and dialectic as a 
contracted rhetoric, related to each other as the open palm to 
the clenched fist. Although Cicero criticized their excessive con- 
cern with the verbal forms of argumentation, he thought that 
their dialectic had its uses in the training of orators and that it 
differed only in terminology from the Peripatetic logic. The 
Epicureans were contemptuous of verbal dialectic and con- 
structed a Canonic to treat the criterion of truth, which they 
found in perception for theoretic problems and in pleasure and 
pain for practical problems. The New Academy developed a 
purely negative dialectic, designed to produce arguments against 
any position, not for the purpose of establishing a positive po- 
sition, but for the purpose of testing the probability of any con- 
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clusion. This was the method originated by Socrates, revised by 
Arcesilas, reinforced by Carneades, and adapted by Cicero, not 
through obstinacy or the desire for victory, but in an effort to 
discover the truth in so far as it is accessible to man.8* The Old 
Academy returned to the Platonic distinction between sensible 
things and eternal ideas and sought scientific knowledge in the 
notions and reasons of the mind.85 l 
The problems of logic which are assembled in this opposition 
of schools range through problems of statement, of thought, and 
of things. They depend on the examination of reason and sense 
for criteria of truth, the examination of forms of statement in 
relation to the nature of things, and the examination of sources 
and kinds of argument in relation to their cogency in inducing 
belief or persuading to action. Cicero employs many paraphrases 
in describing this branch of philosophy: it consists in reason and 
in discourse;*¢ it is concerned with discourse and with judgment 
of what is true, what is false, what is correct and incorrect in 
statement, what is consistent and inconsistent among state- 
ments;?! it is employed in judging what are the consequences 
of any premise and what is incompatible with it, since the 
subtlety of discourse and the truth of judgment consist in the 
use of those procedures;5? the method of discourse (ratio disse- 
rendi) has two parts—dialectic, the art of judgment, and topic, 
the art of discovery—and without the latter the former is use- 
less.8° Cicero sometimes refers to this part of philosophy and 
this method by the Greek term logiké, dividing it into prob- 
lems of inquiry and statement” or into the theory of propo- 
sitions, which the Greeks called "axioms," and the theory of 
future contingents, which they called “possibilities.”® 
Aristotle has the distinction, according to Cicero, of having 
initiated inquiry in both fields of logic. The Stoics later. elabo- 
rated the art of judgment—dialectic—but Aristotle and the Peri- 
patetics are the only guide in the more important art of dis- 
covery —topic.9? Cicero thinks that his own doctrines differ but 
little from those of Aristotle, and he commends particularly 
Aristotle's treatment of the art of rhetoric, in which he showed 
the same keenness of mind, in spite of his disdain for the subject, 
as in his investigations of the nature of things.% Aristotle's art 
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of discourse, therefore, included rhetoric as well as dialectic; 
and Aristotle instituted the Peripatetic practice of arguing for 
and against every position, not merely against every proposition, 
as was the manner of Arcesilas.9* Cicero interprets Aristotle's 
statement that rhetoric is the counterpart of dialectic in Stoic 
fashion to mean that rhetoric is broader, dialectic narrower; that 
rhetoric is concerned with continuous speech and its ornamen- 
tations, dialectic with dispute and debate.?5 The orator should 
be trained either in the older dialectic of Aristotle or in the 
newer dialectic of the Stoics; and Cicero praises the judgment 
of Brutus, an adherent of the Old Academy, who chose the 
Peripatetic method of discourse as best suited to oratory, neces- 
sary but not in itself sufficient for the production of the perfect 
orator. 

“The Stoics treated the three parts of philosophy as virtues of 
the mind. Dialectic is the art by which we are able both to guard 
against assenting to false propositions or being deceived by cap- 
tious probabilities and also to retain and defend the truths that 
we have learned about good and evil?" The chief defect of the 
Stoic logic follows from its neglect of the art of. discovery and 
its exclusive concern with judgment; but, even in the more re- 
stricted field, Cicero questions the usefulness, as well as the 
originality, of the elaborate Stoic studies of definition, division, 
contrariety, and deduction,* and he is particularly dubious of 
their investigations of ambiguities, sophisms, and vicious-circle 
arguments.?? Yet he compliments Cato on the lucidity of state- 
ment, with respect to both fact and formulation, which he de- 
rived from the precision of the Stoic philosophy, particularly 
since there are many who are unable to philosophize in any 
language through lack of knowledge of the rules of definition, 
division, and proof;!*? and he recommends as part of the training 
of orators the study of Stoic dialectic,*% although it is too closely 
knit and compact for a popular audience. Cicero takes over as 
his own the Stoic conception of rhetoric as an expanded dia- 
lectic.102 

The popularizers of Epicureanism, like Amafinius and Ra- 
birius, were concerned entirely with obvious matters and dis- 
cussed them in ordinary language, with no art, no definitions, 
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no divisions, and no conclusions derived from interrogation. 
Indeed, they thought there was no art of rhetoric or dialectic.!9? 
Epicurus himself was wholly destitute of logic, the art of in- 
quiry, and discourse;!?* and, because of his contempt for dia- 
lectic and for the whole science of discerning the nature of a 
thing, judging its qualities, and organizing a rational and me- 
thodical argument, he failed to give scientific precision to the 
doctrines which he expounded.*% Epicureanism is not a phi- 
losophy suited to oratory.196 

The great influence of Carneades and of the doctrine of the 


New Academy on Roman statesmen goes back to the impression : 


that Carneades made when he came to Rome with the Athenian 
embassy of philosophers.*% He had an extraordinary power and 
diversity of speaking, and in his disputes he defended no con- 
tention without proving it and attacked none which he did not 
overthrow. The perfect orator must follow either the dia- 
lectic of Carneades or the earlier method of Aristotle; for Socra- 
tes had separated the study of wisdom from the study of elo- 
quence, with which it was joined in the teaching of the early 
rhetoricians, and the modern student of eloquence must supple- 
ment rhetoric by one of the forms of Socratic teacl hing.1% The 
difference between them was that the precepts of Aristotle pre- 
pared one to speak on both sides of any subject and to prepare 
two speeches on opposite sides of every case, while the method 
of Arcesilas and Carneades prepared one to argue against every 
statement advanced.!!? Cicero's preference is for the dialectic 
of the New Academy and for the Peripatetic logie, which is 
similar in his exposition. 

Antiochus, in his advocacy of a return to the Old Academy, 
argued that skepticism was the ruin of philosophy, since it made 
both discovery and conclusion impossible; and he interpreted 
the arguments of Arcesilas and Carneades as weapons used 
against the Stoics which preserved the traditional doctrine from 
attack by verbal alterations rather than as doctrinal innova- 
tions. 111 His return to the dialectic of Plato consisted in recog- 
nizing that, although knowledge originated in the senses, truth 
was judged by the mind and not by the senses and that the cri- 
terion of truth was therefore in the forzz, or what Plato called 
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the idea.!!? Cicero's defense of the skepticism of the New Acad- 
emy, which he represents himself advancing as speaker in the 
dialogue, is based on the recital of the vast disagreements of 
philosophers in all fields, including dialectic and logic.!!? 

The method of Cicero consists not in the positive rules of any 
dialectic that might be abstracted from this confrontation of the 
schools but precisely in the arguments against all schools which 
test their probability: the arguments against the Epicurean re- 
duction of method to psychological and epistemological con- 
siderations of reason and sense; against the Stoic formal treat- 
ment of signs in separation from what they symbolize and the 
Stoic concern with the self-contained verbal forms of impli- 
cation; against the dogmatic interpretation of any philosophy 
in terms of eternal truths in the nature of things, in the percep- 


. tions of the mind, or in the forms of speech; and even against 


philosophy in any form, as when Sulpicius argues that anyone 
who has an ordinary acquaintance with legal and common affairs 
has no use for Aristotle, Carneades, or any other philosopher. 
The purpose of the method is the discovery of truth about 
things, not the examination of the logomachies of philosophers 
or the ‘peculiarities of how men think or speak or the contra- 
dictions apparent in what they think they know; for scientific 
knowledge is found only in the ideas and statements of men and 
the discovery of the nature of things consists in the choice of 
the most probable ideas and statements. The dogmatists of the 
Old Academy, in their examination of definitions and etymolo- 
gies, and the skeptics of the New Academy, in their suspense 
of assent, are both concerned with truth and with things." 
The methods of rhetoric and of dialectic are therefore closely 
connected with their subject matter; for nothing can be re- 
duced to an art unless the particulars out of which the art is to 
be organized are already known. Nearly all the elements which 
now form the contents of the arts were once without order— 
rhythms, sounds, and measures in music; lines, figures, dimen- 
sions, and magnitudes in geometry; the revolution of the sky 
and the rising, setting, and movement of heavenly bodies in 
astronomy; the treatment of poets and the knowledge of his- 
tories; the interpretation of words and the proper sounds in 


[ 36] 


Cicero and Modern Law 


INTRODUCTION 


speaking them in literature. The elements of rhetoric are found 
in the same fashion in invention, arrangement, diction, memory, 
and delivery.119 The influence of Cicero on later thought and 
expression in rhetoric is found in the direction to which he 
turned an analysis which he correctly traces to Aristotle, in 
which the problems of oratory are treated under three heads: 
(1) those which depend on the character of the orator, (2) 
those which have to do with the speech, and (3) those which 
arise from the questions treated in the speech. Under the first 


head the orator is trained by means of commonplaces, which - 


advance his abilities in the five parts of rhetoric—invention, 
“arrangement, diction, memory, and delivery. Under the second 
head the speech is treated in terms of style and the organization 
of its four parts—exordium, narration, confirmation and refu- 
tation, and peroration. Under the third head questions are di- 
vided into indeterminate and determinate, the former being in- 
determinate in the sense that they have no relation to circum- 
stances of persons or times; there are two kinds of indeterminate 
questions—theoretic and practical-and three kinds of determi- 
nate questions corresponding to the three kinds of speeches— 
epideictic, deliberative, and judicial. This is a scheme of analy- 
sis which proved its utility not only to later statesmen and ora- 
tors but to theologians, philosophers, literary critics, logicians, 
and scientists. 
'The method of dialectic is a contracted form of the method 
of rhetoric, since it omits consideration of ornamentation and 
enters into problems of invention and judgment in greater de- 
tail. The rhetorician can learn from logic how to divide, define, 
and distinguish ambiguous meanings; how to discover arguments 
and how to deduce conclusions from premises; how to uncover 
assumptions, their consequences, and the conclusions incom- 
patible with them; and how to distinguish true from false, prob- 
able from untrustworthy, statements.!!" The characteristic in- 
fluence of Cicero in dialectic is found in his emphasis on dis- 
covery and on the practical. His argument that discovery or 
invention is the fundamental problem of logic is apparent even 
in the logical reforms of Francis Bacon, who took the suggestion 
for the particular-places of his new induction from the common- 
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places of Cicero's topics. Yet Cicero's search for a universal 
method and his fundamental distinction between things and 
words tended to concentrate method on the analysis of words 
and contributed to the revival of formalism in late medieval 
logic. His argument that the importance of a doctrine should 
be sought in its consequences in action taught later philoso- 
phers to define problems in terms of their circumstances. Yet 
the method of seeking probabilities has been applied with greater 
success to what he would have considered indeterminate theo- 
retic questions, and even pragmatists find the achievements of 
philosophy slight in the determinate practical questions to which 
Cicero devoted his chief attention. The influence of Cicero's 
arguments against all positions can be found in the evolution of 
methods in the arts and sciences, in logic and philosophy; but 
they have been used to support dogmatisms or skepticisms, 
while the method of arguing against positions, although it can 
be found in the work of philosophers and scientists, has had 
little influence on those who write about method and dialectic. 


V. THEOLOGY AND THE PHILOSOPHY OF MAN 


The methods of the various schools of philosophy are em- 
ployed in the investigation of the nature of things in "physics," 
which is a second part of philosophy. The conceptions of nature 
which the various schools used and the properties that they 
sought in their explorations of the characteristics and inter- 
relations of things are as numerous as the methods elaborated 
in their logics, dialectics, and canonics. Characteristically, Cotta, 
the exponent of the doctrine of the New Academy in one of 
the dialogues, remarks that he is more ready to say what is not 
true than what is true in almost all subjects, but especially in 
physics.!1* Cicero's natural philosophy is expounded according 
to the dialectic of the New Academy in arguments directed 
against the doctrines of the Epicureans, the Stoics, and the Old 
Academy and in practical applications of the knowledge of the 
nature of things to the actions and virtues of men. 

Cicero places the fundamental arguments against the Epi- 
cureans and the Stoics in his own mouth in one of the dia- 
logues. Epicurus' physics, in spite of the fact that it was his 
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particular boast, was neither original nor true. He derived his 
basic ideas from Democritus: the atoms, the void, the eidola, 
the infinite space, and the innumerable worlds. The particular 
modifications which “he added to those doctrines, such as the 
swerve of the atom, the denial of the infinite divisibility of 
matter, the notion that the sun is no larger than it appears, are 
all erroneous. Moreover, he shared a fundamental error with 
Democritus. There are two questions which should be raised 
in the investigation of the nature of things: first, What is the 
matter out of which each thing is made? and, second, What is 
the force by which it is made? !? Yet Democritus and Epicurus 
treated only the question of matter and wholly neglected the 
question of force and efficient cause. The Epicureans pursued 
the study of physics for only two purposes—to banish super- 
stition and.to overcome the fear of death—while the Stoics rec- 
ognized, in addition, a further purpose in the mental satisfaction 
and elevation that come with the pursuit of knowledge for its 
own sake. But the Stoics, too, were unoriginal. They borrowed 
their conception of physics and all their basic distinctions from 
Aristotle, but they were much inferior to the Peripatetics in the 
fulness and fertility of their inquiries. The followers of Aristotle 
acquired and collected vast stores of information about the classi- 
fication, reproduction, morphology, and biology of animals and 
plants of all kinds; they discovered the causes of a vast number 
of phenomena and demonstrated the manner in which the phe- 
nomena occurred; and from these data they derived numerous 
and conclusive arguments to explain the nature of each particu- 
lar thing. The Stoics did not follow the Peripatetics in every 
detail, but neither did they contribute much to the body of 
knowledge.!?? 

The fundamental opposition between the Epicurean and the 
Stoic theories of physics, as well as the basic weakness which 
Cicero found in both, is in their conceptions of “nature.” The 
difference between the two theories is stated in terms of the 
opposition of “nature” to “art,” of "natural" to "artificial," and 
of “nonrational” to “intelligent.” The exponent of Stoicism in 
one of the dialogues criticized the Epicurean physics because it 
defined “nature” as a nonrational force that causes necessary 
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motions in material bodies. He contrasted this conception with 
that of the Stoics, who define "nature" as a rational and ordered 
force, proceeding by method and plainly disclosing what the 
cause of each thing is and what follows from it; nature is pos- 
sessed of a skill which no art, no proficiency, and no artisan can 
rival. The Epicureans called all things "natures" and divided 
natures into atoms, the void, and the attributes of both. The 
Stoics spoke of nature as the sustaining and governing principle 
of the world, and they did^not conceive of the world on the 
analogy of a clod of earth or lump of stone or anything of that 
sort, which possesses only the natural principle of cohesion, but 
like a tree or an animal, in which no haphazard structure, but 
order and a certain semblance of art, are apparent.!?t 

This Stoic account of the difference between the two physics 
is consistent with the statement of the Epicurean Velleius, who 
expounded the doctrine of Epicurus that the world is the effect 
of nature, without need of an artificer to construct it, and that 
the act of creation, which the Stoics thought required divine 
skill, is so easy that nature will create, is creating, and has created 
innumerable worlds. He satirized the Stoic notion that nature 
cannot achieve all this without the aid of some intelligence and 
that philosophers must have recourse, like tragic poets, to a god 
in order to bring their plot to a denouement.7? His argument 
was against artisan gods and world souls,12 and his conclusion 
was that belief in gods is implanted in men's minds by nature, 
since it is shared by all men, but that gods have no effect on 
human affairs and their existence does not justify fear or super- 
stition.1?* Zeno the Stoic, on the other hand, identified art and 
nature. He defined “nature” as a “craftsman-like fire" (ignis arti- 
ficiosus), which proceeds methodically to the work of gener- 
ation. It is the special function of an art to create or to generate, 
and what is done in the processes of our arts by the hand is done 
with far more skilful art by nature, that is, by the craftsmanlike 
fire which is the teacher of the other arts. According to this 
theory, every nature is craftsmanlike (artificiosa), in the sense 
of having a kind of method or path which it follows; but the 
nature of the world itself, which incloses and contains all things 
in its embrace, is not merely craftsmanlike (artificiosa) but actu- 
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ally a craftsman (artifex), who plans and provides all uses and 
opportunities. The other natures are generated, reared, and con- 
tained, each by its own seeds; the nature of the world experi- 
ences sensations, emotions, and acts of will, and the world mind 
is properly called "prudence" or “providence.”1?5 God is the 
world, which possesses perfect and absolute reason, and all 
things—vines and cattle, painting, architecture, and the other 
arts—strive for perfection, but only the nature which embraces 
all things can attain it.126 

Cicero's interest in physics is determined in part, like that of 
the Epicureans, by its utility in opposition to superstition and in 
part, like that of the Stoics, by its relevance to moral questions. 
At the end of his Oz Divination he gives his desire to combat 
superstition as his reason for having written that work and 
Oz tbe Nature of the Gods. He carefully distinguishes super- 
stition from religion, which should be retained both because of 
its utility for the preservation of the institutions of our fore- 
fathers and because the beauty of the universe compels the 
recognition of some excellent and eternal Being, who deserves 
the respect and homage of men. The introduction to On 
the Nature of the Gods emphasizes the appropriateness of the 
method of the New Academy, employed in the dialogue, for 
the treatment of theological questions; and the relations of the 
schools are emphasized in the opening remark of Cicero as a 
speaker in the dialogue, calling attention to the fact that, with 
Balbus the Stoic, Velleius the Epicurean, and Cotta the adherent 
of the New Academy all present, only Marcus Piso (who pro- 
fessed the doctrines of the Old Academy) would be needed to 
have all philosophies represented. Cotta replies that Piso is not 
needed, since he holds, with Antiochus, that the doctrines of the 
Stoics agree in substance with those of the Peripatetics and differ 
only verbally; and the dialogue gets under way with Balbus 
denying that identification.!?5 

The errors of the Epicurean theology follow from the errors 
of the Epicurean physics: Cotta argues that the proof of God's 
existence from universal consent is not well founded in fact, 
since some men have denied his existence, and that the atomic 
doctrine, apart from being erroneous as science, is inconsistent 
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with the immortality, the rationality, and all the other divine 
attributes of God. The errors of the Stoic theology have a like 
affinity with the erroneous analogies on which the Stoic physics 
is established: Cotta undertakes to prove that the proofs of the 
existence of God from the order of the universe and the consent 
of mankind are ungrounded and unnecessary; that the beauty of 
the world is no demonstration of its wisdom; and that the syllo- 
gism, "the world is rational, because nothing is superior to the 
world, and the rational is superior to the irrational," is fallacious 
and might be recast to prove, with no more validity, that the 
world is literate or an orator, a mathematician, a musician, or a 
philosopher; that man's use of reason does not prove that the 
gods have a particular care for man or that the world is ruled 
by divine providence. The physics of irrational motions of ma- 
terial particles preserves the naine of God but no divine attribute; 
the physics of a rational world identified with God is itself ir- 
rational and supplies grounds for superstition. 

The Stoics were defenders of almost every form of super- 
stition; they wrote extensively on divination, and their doctrine 
of providence was made the basis of all kinds of soothsaying, 
astrology, interpretation of omens, and prophecy. Only Pa- 
naetius wandered far enough from the tenets of the school to 
say, not that there is no efficacy in divination, but that he was 
in doubt, thus lending support to the Academic attitude.!?? Epi- 
curus, on the other hand, disapproved of divination, but he was 
only a babbler about the nature of the gods,!?? and the Stoics 
are quoted with approval for calling him a “blundering idiot."15: 
Indeed, all the philosophers who assert the existence of gods, 
except only Xenophanes, admit divination in some form. Cicero's 
reply to his brother Quintus' defense of the Stoic justification of 
divination makes use of Carneades' arguments against the Stoic 
position:1%2 his attack is on superstition, not on religion;!?? his 
philosophy is one of doubt on this subject as on others; and he 
is inclined to think there is no such thing as soothsaying, but he is 
willing to approve some practices, such as augury, not for their 
prophetic value but for reasons of political expediency and to 
preserve the state religion.!?* 

'The Academic rectification of the errors of the Stoic and 
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Epicurean physics took two forms: the Old Academy returned 
to the true Academic doctrine, while the New Academy ex- 
amined the multiplicity of conflicting physical theories to de- 
termine their respective probabilities and utilities. Piso, whose 
absence was remarked in the treatise On the Nature of the Gods, 
presents the position of the Old Academy and of Antiochus in 
the treatise On Ends by expounding the Peripatetic doctrine, 
sirice, according to the Old Academy, Aristotle was one of the 
Academics and after Plato the greatest of philosophers.!?5 The 
strength of the Peripatetic physics is found not only in the vast 
amount of data which the members of the school assembled from 
their own discoveries in all fields, as well as from the investi- 
gations of others, but also in their use not only of probable argu- 
ments but of conclusive mathematical demonstrations in estab- 
lishing the principles of things and of the universe by which 


to assemble and order those data.!?9 Varro's exposition of the 


physics of the Old Academy emphasizes the remedy that it 
affords for the errors of Epicureanism, as well as its consistency 
with Stoicism. The Academics divided "nature" into two prin- 
ciples—one active or efficient, the other passive, on which the 
active principle operated and out of which an entity was created. 
The active principle the Academics thought to be "force," the 
passive principle to be a kind of "matter," and they held that 
each of the two must be present in any “body.” Two of the ele- 
ments—water and earth—are passive, and two—air and fire—are 
efficient; the elements are treated as underived "qualities," and 
compound bodies as derived "qualities." Underlying all things 
is "matter," which is formless and devoid of all quality; and the 
force called "quality" moves matter in a process of continuous 
change, forming things out of it. This force is variously called 
the “soul of the world" or “intelligence” or “wisdom” or “God” 
or “providence.”*37 Zeno differed from his predecessors only in 
denying the fifth element, which the Academics thought to be 
the source of sensation and intelligence; in making fire the nature 
which is parent of all things, even of the senses and intelligence; 
and in denying the possibility of an incorporeal substance, 198 
The position of the New Academy, on the other hand, de- 
pends on tracing the long history of discussion and the con- 
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tinuing disagreements of physicists, not about merely conjec- 
tural theories, which are a matter of debate or, at the other 
extreme, about the mathematical principles which they must 
grant in order to make any inquiry, but about all the principles 
employed to explain the nature of things, their movements, and 
order.!3? All these questions are deeply hidden: we do not know 
our own bodies, their parts, and their functions sufficiently to 
warrant certainty, and the same is true of the parts of the earth 
and the movements of the heavens; our knowledge of the mind 
is even slighter, and the processes of divination which the Old 
Academy accepted and the destiny which it thought bound the 
universe together cannot be treated serious]y.!4? 

The application of the negative dialectic of the New Academy 
to the doctrines of the schools not only makes clear the dangers 
of pretense to certainty and the adequacy of probability in the 
solution of scientific problems but also tests the general princi- 
ples of explanation, which extend beyond the regularities ob- 
served in the physical world, and provides a sound basis for 
religion and morality. Cicero retained the demonstration of the 
existence of God from the universal consent of mankind, in spite 
of Cotta's refutation of the use which the Stoics and the Epi- 
cureans made of it. There is no race so uncivilized and no man 
so barbarous as to be wholly without a belief in gods; men may 
have incorrect notions about the gods, but every man thinks that 
a divine power and a divine nature exist, and that feeling influ- 
ences his life and his relations with other men.1*! It is by nature 
that we believe that gods exist; we learn their nature by reason. 
Belief in the immortality of the soul is likewise established by 
the agreement of all races of mankind, but reason is required to 
learn the nature of the soul and the manner of its survival.1% 

The argument by which the Stoics established a hierarchy in 
nature and tried to demonstrate that the world is rational and 
divine is in like fashion shown to be unsound by arguments 
derived from the New Academy; but Cotta indicates his agree- 
ment with the data on which the argument is founded, while 
disagreeing with the conclusions derived from them. He com- 
mends the Stoic observation of nature's punctual regularity and 
its concordant interconnection and correlation, but he argues 


144] 


Cicero and Modern Law 


INTRODUCTION 


that the coherence and persistence are due to nature's forces and 
not to a divine breath or power.**% Cicero is fond of dwelling on 
the elevating moral effects which attend the study of heavenly 
phenomena and the investigation of the order of nature, as well 
as the intellectual satisfaction felt in acquiring knowledge.!** 
Law and justice can be traced back to nature, and, conversely, 
nature is absolutely supreme in the things that men seek for the 
recreation and delight of the soul.*% In the hierarchy of nature, 
man is situated between the lower animals and the gods. He is 
distinguished from the beasts by the possession of reason, by 
which he comprehends the chains of consequences, perceives the 
causes of things, understands the relation of cause to effect and 
of effect to cause, draws analogies, and connects the present and 
the future. Moreover, by the power of reason man is associated 
with man by speech and family ties, and because of reason the 
pursuit of truth and moral sensibility are peculiar to man.*** 
Men and gods are related as kinsmen; they share right reason and 
law; and the universe must be conceived as a commonwealth of 
which both men and gods are members. Virtue likewise exists in 
man and god alike, but in no other creature; the arts, the nimble- 
ness of thought, and even the upright stature which permits man 
to contemplate the heavens are marks of his peculiar endow- 
ment by nature.?47 

As the regularities of nature are perceived by reason, so, too, 
the distinctions between good and evil have a natural basis. There 
isa power in man drawing him to good and turning him from 
evil, which is not only older than states and nations but is coeval 
with that God who protects and rules heaven and earth. Law is 
not a product of human thought or of the enactments of peoples 
but is something eternal which rules the whole universe by its 
wisdom.!4 In this modified form we must persuade our citizens 
that the gods are the lords and moderators of all things; that 
what is done, is done by their will and authority; and even that 
reason is inherent in nature on the ground that what possesses 
reason is superior to what is without reason, since these are useful 
beliefs in the state;#° for the Law of Nature is a recognition not 
of a world soul or a divine universe but of an order in things on 
which human associations are based. It is the ground for Cicero’s 
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assertion that one and the same nature holds together the universe 
and its congruent parts and unites men; but, because of their 
depravity, men quarrel, not realizing that they are of one blood 
and subject to one and the same protecting power, whereas, if 
they realized this, men would live the life of gods.150 


VI. MORALITY AND POLITICS 


The center of Cicero's philosophic inquiries is found in moral 
and political problems, and the part of philosophy which gives 
direction and unity to the other parts is morals. The Socratic 
method, which Cicero professed to employ, is not unrelated to 
Socrates’ accomplishment in turning philosophy from specula- 
tion on natural phenomena to investigation of the affairs of men, 
which Cicero refers to repeatedly. The emphasis in logic on dis- 
covery and the inclusion of rbetoric within logic reflect this 
practical interest even in the applications of method to inquiries 
into the nature of things; and physics has moral consequences not 
only in the removal of superstition and fear but directly in the 
effects of the knowledge of nature on the organization of human 
associations and in the moral content and satisfaction of knowl- 
edge. Finally, the unity which is introduced into the organization 
of philosophy by this practical emphasis influences Cicero's con- 
ception of morals, for morals includes not only ethics, in the nar- 
row sense, but politics and rhetoric, and it should properly be 
called "politics," as it was by Aristotle and the early Peripatetics 
and Academics,151 

Aristotle had criticized the definition of virtue as knowledge 
which was advanced by Socrates and Plato, and he had argued 
against the close analogy which they established between ethics 
and politics, on the ground that it resulted in an effort to intro- 
duce an excessive unity into the state. Áccording to Aristotle, 
virtue is a habit, and virtues are of two kinds, moral and intel- 
lectual; the habits of men, moral and intellectual, are influenced 


- by their political and social circumstances, and the political insti- 


tutions of states are determined in good part by the character of 
their citizens, but in most states the good man is not necessarily 
identical with the good citizen. Both these problems—the relation 
of virtue to reason and the relation of morals to politics—con- 
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tinued to be subjects of discussion in later schools of philosophy, 
and Cicero followed the pattern of solutions given to them in his 
application of the Socratic method to the four schools which 
constituted for him the whole range of previous thought. But in 
the application of the method the complex analyses of Plato and 
Aristotle are simplified to the analysis of the relation of means to 
ends and the analysis of the relation of the laws of men to natural 
law, which Cicero applied to all the philosophers that he con- 
sidered. In the process of the argument one change of extreme 
importance to later moral and political philosophy occurs with- 
out opposition and with little explicit notice. Both Plato and 
Aristotle had recognized a universal justice common to all men, 
but they had analyzed political i institutions in terms of the city- 
state and on the supposition that there were profound differences 
between Greeks and barbarians. The Sophist Gorgias and the 
orator Lysias had urged the common interest of Greeks, and 
Isocrates had devoted his most serious efforts to the unification 
of Greece; the Sophists had based law on convention and interest 
rather than on riature; and one early Socratic school, the Cynics, 
had held that wise men everywhere form a single community 
_and that the wise man isa citizen of the world. In Cicero's discus- 
sion of earlier philosophers, all schools agn ee—whether they take 
the basis of virtue to be reason or the passions and whether they 
think law to consist in reason or convention—on the common 
nature of man, and they find the associations of men as broad as 
men's communications, embracing all gods and men or extending 
at least to the limits of cthe Roman dominion. 

The supreme good, according to the Epicureans, is pleasure. 
The principles of desire and avoidance and, in general, the prin- 
ciples of action are derived from pleasure and pain. All things 
are right and praiseworthy in so far as they are means to the 
attainment of a life of pleasure. The highest.good is not a means 
to something else, and everything else is a means to it; it must be 
admitted, therefore, that the highest good is to live happily.152 
The error of those who place the chief good in virtue is that they 
are captivated by the splendor of a name but do not understand 
what nature demands. The arts of medicine and navigation are 
esteemed not because of the arts themselves but because of what 
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they accomplish; wisdom, which must be considered the art of 
living well, would not be desired if it effected no result, but it is 
desired because it procures and prepares pleasure.15% Cicero's 
refutation of this doctrine consists in pointing out the logical 
fallacies and ambiguities which it involves and the errors in the 
analysis of passions, instincts, and reason on which it is based. 
It is reason, not the senses, which decides the end; and the mental 
endowments of man, no less than the elaboration of his body and 
its organs, are evidence that we are born to a higher purpose than 
pleasure.15* 

The position of the Stoics is contrary to the Epicureans on all 
points. Cato rejected the analogy of the arts: it is the consequence 
of an action which is called "artistic," whereas, in conduct, an act 
is called “wise” from the very inception of the action. The desir- 
able is identified with the act of the wise man, and every act of 
the wise man is complete in all its parts from its inception. Sins 
are unchanged in character, even when they have no external 
consequences.55 Moreover, good is distinguished from value. 
The good is defined as that which is by nature perfect, the useful 
being a motion or state in accordance with what is good. Value, 
on the other hand, is the estimation of the good, the notions pro- 
duced in the mind when something has become known by use, 
by conjunction, by likeness, by collation. The mind ascends by 
collation and analogy from things which are in accordance with 


- nature until it arrives at the notion of Good, which is absolute, 


not subject to variation and degrees, and is recognized by its own 
properties. Value or estimation, on the other hand, is neither good 
nor evil. The passions, including pleasure, are not natural but 
harass and embitter life. The wise man is free from passions.!59 
Like the Epicureans, the Stoics begin with the observation of 
natural tendencies; but, whereas the Epicureans find their prin- 
ciples in desire of pleasure and avoidance of pain, the Stoics find 
the fundamental urge of all living creatures in self-love, such 
as the tendency by which the newborn baby desires things con- 
ducive to health and rejects those which are opposite. That which 
is in accordance with nature and also that which produces some- 
thing which is in accordance with nature are worthy of choice 
or have value. Principles established according to nature are 
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"things to be taken" and "things to be rejected." The first duty, 
therefore, is to preserve one's self in one's natural condition; the 
second is to retain those things which are in accordance with 
nature and to repel those which are not; the third is choice con- 
ditioned by duty (officium), once the principle of choice and 
rejection has been discovered; and the fourth is choice which is 
constant and in accordance with nature, at which final stage the 
good, properly so called, emerges and is understood in its true 
nature.157 

According to the criticism of the New Academy, the Stoic 
principles differ only verbally from those of the Peripatetics, in 
spite of the dispute that was carried on with great pertinacity 
between the two schools.!53 Cicero, employing the method of 
the New Academy, criticized the Stoic ethics, in contrast to the 
Peripatetic, for its total neglect of political problems and rhetoric 
(comparable to the Stoic neglect of the whole method of dis- 
covery in logic) and for its lack of originality in formulating 
moral doctrines which differ only verbally from those of the 
Peripatetics.15% Zeno differentiated three senses of the expression 
*to live in accordance with nature"; but in this and in his related 
distinctions he invented nothing but a new terminology.!9? 
Philosophers of the Old Academy likewise praised the Peripa- 
tetics for treating politics and laws, while they found the moral 
doctrine of Aristotle in agreement with the Stoic morality, al- 
though Theophrastus and later Peripatetics departed in a variety 
of ways from the doctrine that happiness consists in moral worth 
(bonestum) 39! Antiochus held that the chief good is to be sought 
in nature and in nature alone and that it consists in having at- 
tained complete accordance with nature in mind, body, and 
estate. This threefold classification of the goods into mental, 
bodily, and external is Peripatetic; and, indeed, according to 
Antiochus, there is no doctrinal difference between the Academ- 
ic and the Peripatetic. 1€? Zeno, unlike Theophrastus, refused to 
hamstring virtue, but, on the contrary, made everything pertain- 
ing to happiness consist in virtue alone and invented a new termi- 
nology (such as calling the more valuable the "preferred" and 
the less valuable the "rejected") to preserve the common doc- 
trine.168 
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Antiochus was apparently able to turn even the devices of the 
New Academy to the service of this common doctrine. Car- 
neades had classified philosophic views of the supreme good un- 
der six heads—i.e., the possible objects of natural appetite are 
three: pleasure, freedom from pain, and the primary objects in 
accordance with nature; the supreme good must consist in either 
the pursuit or the attainment of one of these. Of these six possible 
views, four were actually held by schools of philosophy (no 
school held that the intention to achieve pleasure, though unsuc- 
cessful, or that the intention to achieve absence of pain, though 
unsuccessful, was the sole aim of action). In addition to these 
four schools there were three composite definitions of the 
supreme good: moral worth (bonestum) combined with pleas- 
ure; moral worth combined with absence of pain; and moral 
worth combined with primary objects of nature. “The Stoics 
made morality consist in using every endeavor to obtain the 
things in accordance with nature, whereas the Academic and 
Peripatetic positions combined this with moral virtue. The coin- 
cidence of doctrine which the Old Academy found in Academic, 
Stoic, and Peripatetic doctrines, therefore, consists in their agrec- 
ment, in a variety of terminologies, that the supreme good con- 
sists in virtue plus the natural goods.!9* This is the same sche- 
matism which Cicero's friend Varro employed in his lost work 


'On Philosophy to establish his more elaborate classification of 


two hundred and eighty-eight different views of the final 
good.! In Antiochus’ classification Carneades’ position, which 
he upheld for polemical purposes, was that the supreme good 
consists in the actual enjoyment of the primary things of nature. 

In these terms the difference between the interpretations of 
the Old and of the New Academy is clear. Although Zeno con- 
tributed nothing but terminological changes to the Academic 
and Peripatetic doctrines, in a strict sense there is one important, 
though verbal, difference between them, namely, that the Old 
Academy had concluded that everything which is in accordance 
with nature and everything which helps us in life is a good, while 
Zeno held that nothing is a good except moral worth (hones- 
tum). Whereas Xenocrates, Aristotle, and the whole Platonic 
school regarded honor as the highest good, Zeno considered it 
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the sole good; and wealth, health, and beauty, which the Aca- 
demics called "goods," Zeno denominated "advantages." The 
differences remain, therefore, on the level of words rather than 
of doctrines, but they generated a controversy about the ends of 
conduct, which can be resolved best by the Socratic method.!*5 
It is precisely this point of difference among the schools which 
leads Cicero to prefer theStoic terminology (sincethe controver- 
sy can be resolved by the Socratic method) when he turns from 
the problem of final ends to the consideration of duties and the 
relation of utility (utile) to moral worth (bonestum) in the 
treatise On Duties. The book is addressed to his son, who was in 
Athens studying philosophy with the Peripatetic Cratippus. 
Cicero points out that his own philosophy is not very different 
from the Peripatetic and that moral philosophy has been the 
peculiar province of Stoics, Academics, and Peripatetics.1%7 
It is natural enough for the elder philosopher under these cir- 
cumstances to adapt the terminology of the Stoics to his own uses 
rather than risk correction or dispute concerning the terminol- 
ogy with which his son was familiar. But there was the further 
advantage that, whereas the Peripatetics discuss virtues, goods of 
the body, and external goods but not their interdependences, 
Panaetius the Stoic, whose classification he adapts, treats the 
problems of virtues and duties in terms of the relations between 
moral worth and utilities, which he classifies under three heads: 
problems concerning moral rightness, problems concerning 
utility, and problems concerning conflicts between what is ap- 
parently right morally and what is useful.16 Since the Academics 
and the Peripatetics also give preference to the morally right 
over what seems useful, greater precision and illumination can be 
achieved by discussing these problems in terms of a philosophy 
which holds, as Stoicism does, that the morally right is also useful 
and that nothing is useful which is not at the same time morally 
right, than in terms of a philosophy in which something which is 
not useful may be said to be morally right and something not 
morally right may be said to be useful. For these reasons Cicero 
chooses to use the freedom characteristic of the method of the 
New Academy to present the Stoic distinctions as most prob- 
able,169 
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The foundations of politics are found in similar modifications 
of the doctrines of the schools. Cicero states his purpose in the 
Laws to be to promote the firm foundation of states, the strength- 
ening of cities, and the curing of the ills of peoples; and he says 
that the principles to which he appeals are in accordance with the 


doctrines of the Old Academy, the Peripatetics, and the Stoics. 


He excludes from discussion the Epicureans, who make pleasure 
their criterion of good and who should abstain wholly from 
political questions, and he asks for silence on the part of the New 
Academy of Arcesilas and Carneades, since their arguments 
would play havoc with the theory that he is constructing and 
since he has hopes of winning over the school.1?? The havoc 
which Carneades could work is illustrated by his arguments, 
preserved in the Republic, that justice is the product of agree- 
ment and of government, not of nature; that weakness rather 
than nature or desire is the mother of justice, and laws are based 
on utility rather than on justice; and that no people would be so 
foolish as not to prefer to be unjust masters rather than just 
slaves.17! Cicero appeals to the Old rather than the New Acad- 
emy, in spite of the fact that the Stoics had completely neglected 
politica] philosophy and, like the Epicureans, had made the wise 
man the standard for action as well as for truth. In Cicero's use 
of the common doctrine, ethics is inseparable from politics and 
subordinate to it, in the sense that virtue has become conformity 
to an order discernible by reason in the processes of nature and 
the relations of men; and the wise man has become the man of 
affairs, the politician, and the orator, finding the bases of his 
philosophy in the concept of justice and employing the conclu- 
sions which he derives from philosophy in the government 
of men. 

The titles of Cicero's two works on politics, the Republic and 
the Laws, as well as the relations between them, are derived from 
his beloved Plato.17? But his interpretation of what Plato had 
undertaken in the works which bear those names affords graphic 
indication of the operation of his own philosophic method in 
transforming the doctrines that he used. The Republic of Plato 
sets forth the delineations of a perfect state, whose pattern is laid 
out in the heavens for anyone who wishes to contemplate it but 
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which exists nowhere on earth;!'? it needs no enactments or laws, 
since it is ruled by philosopher-kings. The Laws, on the other 
hand, is the description of a second-best state, suited to actual 
conditions, and one of its marked differences from the ideal state 
is that it depends not on the rule of philosophers but on the insti- 
tution and enactment of laws. The operation of Cicero's method 
is to combine these two purposes, modifying them profoundly 
to effect their union, and to add whatever is found to be probable 
in the doctrines of other philosophers. 

Plato had constructed his political system relative to, and in 
imitation of, the patterns of eternal ideas; Aristotle had specu- 
lated concerning the principles of politics relative to the differ- 
ences that he found in many constitutions and systems of laws; 
the Epicureans had interpreted law asa convention and the estab- 
lishment of the state as a contract; the Stoics had discovered 
reason in the nature of things and good in the morally right; the 
Old Academy had discovered a common basis in the recognition 
by all philosophers, except the Epicureans and some few who 
agreed with them, of a form or order in material things and an 
ideal based on living in accordance with nature. Cicero's new 
method in political philosophy consisted in setting forth the 
Roman state, at its birth, during its growth, and at its maturity 
(much as Aristotle might have investigated the history of Greek 
and barbarian constitutions) rather than in inventing, as Socrates 
did, an ideal state of his own; yet the history and successes of the 
Roman state are empirical tests of the efficacy of political prac- 
tice, based not on the genius of one man or one generation but 
on that of many men and many ages of men.!** This is a new 
method, never employed by the Greeks, and one which com- 
bines the advantages of their two methods—Plato’s method of 
discussing an ideal state unsuited to the actual lives and habits 
of men and his successors' method of discussing different types 
of states without indicating what forms are preferable''5—by 
using an ideal which exists and discussing political practices 
relative to ideal ends. 

In this sense Cicero's Republic is concerned with the ideal 
state. It treats the kinds of constitutions and the causes of their 

degradation; the origin and strength of the mixed constitution of 
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the Romans; the nature of justice and injustice; the classes, edu- 
cation, and activities of men in the state; and the nature of the 
ideal statesman, the statement of which is completed in the fa- 
mous allegory of Scipio's dream. It employs three great strands 
of political theory which have continued to be influential in later 
political speculation: (1) a dynamic evolutionary conception of 
the state; (2) a treatment of political doctrines and actions in 
terms of conflicts of interests of groups and individuals and in | 
terms of their duties; and (3) an analysis of the application and 
enforcement of law conceived as the source of virtue and happi- 
ness. The Laws supplements this treatment of the fashion in 
which men are bound together in political communities by exam- 
ining the bonds by which this is accomplished—nature, reason, 
and law—and by discovering that they are identical. Natural law 
is discerned by reason and is therefore identical with right rea- 
son; it is properly considered the command and prohibition of 
God; and it is embodied in an ideal code of civil laws. Law is 
therefore at once the command and intention of the creator of 
all things, the order in the natures and processes of things conse- 
quent on that intention, and the actual institutions and enact- 
ments of states. The identification of the ideal with the actual 
is accomplished by the reason of man and by the embodiment of 
reason in the institutions of Rome—indeed, Cicero permits two 
of the speakers in the dialogue to suggest that the identifica- 
tion reached its high point during his own consulship. Cicero’s 
brother Quintus remarks that the discussion on which they are 
engaged is not a rehearsal of the actual laws of Rome but a resto- 
ration of old laws which have been lost or else the origination of 
new, and that they ought to propose not what can be secured 
from the Roman people at present but what is actually the best; 
and his friend Atticus replies that in his opinion the best govern- 
ment (optima res publica) is that put in force by Marcus here 
during his consulship—one that places the power in the hands of 
the optimates,176 

All parts of philosophy and all branches of art are subordinated 
to the life of man in association with other men and to the ideals 
achieved through political philosophy. Not only is rhetoric part 
of logic, but the method of discovery, which is the most impor- 
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tant part of logic, is governed by considerations of probability 
and practical significance. The method of Cicero in his political 
writings can be described as an adaptation of the style of oratory 
to a style more appropriate to the problems of philosophy.*** 
Inquiry into the nature of things may be simply for the sake of 
knowledge, but knowledge has its practical applications, and the 
Republic opens with a discussion of the relation of physical and 
political knowledge, in which Laelius argues that the knowledge 
of those arts which can make us useful to the state is the noblest 
function of wisdom and the highest duty of virtue, as well as the 
best proof of its possession.!18 The Laws begins with a discussion 
of the Marian oak, its existence in poetry and history, and the 
methods of poetry and history, during which Cicero suggests, 
with examples drawn from politically useful myths, that it is well 
not to examine traditions too critically.!*? One of the fragments 
from the Republic, referring to the myth of Er in Plato's Repub- 
lic, relates the myths of history to the immortality of the soul and 
the nature of the heavens as they are treated by the Academics, 
not as the fictions of dreaming philosophers or as the incredible 
tales which Epicureans deride, but as the conjectures of prudent 
men.!*? Morals, finally, is engaged in the discovery of the prin- 
ciples of living according to nature; but our appreciation of 
moralists as learned men and teachers of truth and virtue should 
not lead usto forget another science—the art of government and 
the training of peoples—which causes in men of abilicy and good 
character an almost incredible and divine virtue. If learning and 
a richer knowledge are added to those faculties which the mind 
possesses by nature and has acquired by experience in public 
affairs, then the highest praise belongs to men like Scipio, Laelius, 
and Philus, who united experience in the management of great 
affairs with the study and mastery of the other arts. But, if only 
one of these paths can be followed, the life of the statesman is the 
one more deserving of praise.!*! 


VII. THE USES OF PHILOSOPHY 


The philosophy of Cicero is practical in its emphases, political 
in its orientation, and centered on the doctrines and actions of 
men. The method of his philosophy consists in advancing argu- 
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ments against any position proposed, as a means of testing its 
probability. The subject matter of his philosophy is found in the 
minds of men and in their statements; for the science of things 
consists in the ideas expressed by men, and the tests of those ideas 
must be contrary arguments which can be understood best in like 
expression. Tradition and nature can be supplemented by knowl- 
edge; and the arts and sciences, which are conditioned by their 
political and social circumstances, are, in turn, instruments for 
the improvement of political and social conditions. The applica- 
tion of the Academic method to the doctrines of philosophers, 
finally, discloses a pattern of fundamental agreement sufficient 
to serve as grounds for practical action. 

The marks of the continuing influence of the tradition of 
Cicero's philosophy on the philosophical and practical discus- 
sions of the present day are numerous; yet the interest in his doc- 
trines is slight, and such attention and interpretation as they have 
recently received usually take the form of brief but severe criti- 
cism. Cicero has been criticized for not being original in his 
philosophy, since he treats the philosophy of other men, and at 
the same time for not being accurate, since he does not repeat 
what they say; his numerous statements of his method and his 
frequent warnings that he is taking liberties with the doctrines 
which he reports are ignored. He has been criticized for being 
skeptical, since he has doubts concerning providence and divina- 
tion, and for being dogmatic, since he advances arguments for a 
rational order in the nature of things; his doctrine of probability 
is seldom thought worthy of serious examination. In like fashion 
he has been criticized for being interested primarily in words, in 
spite of his conviction that all the arts, including rhetoric and 
dialectic, are inseparable from their subject matters, and with 
being impractical, in spite of, or even on the evidence of, his life- 
long application to politics. 

Yet at all these points of possible criticism modern philosophy 
has traveled a like path, usually without influence of Cicero's 
doctrines other than might be attributed to general philosophic 
traditions in which earlier writers were deeply influenced by 
his works. Modern philosophy turns largely on the discussion 
of what other philosophers have said, but without the excuse 
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of a theory that would make the doctrines of philosophers the 
proper subject of philosophic inquiry and with no more accura- 
Cy or uniformity of interpretation than Cicero achieved. Modern 
schools of philosophy have become enamored of the distinction 
between words and things, usually without the labor of dis- 
covering how signs have actually been fitted to the relations of 
things in the statements of science, philosophy, or ordinary dis- 
course, but by means of verbal constructions which have trans- 
lated the problems of philosophy into forms of arbitrary right- 
naming, such as Adam faced in giving the right names to animals, 
or arbitrary syntax suited to relate any statement to any other 
by connections that cannot be traced in particular instances. 
Modern philosophy has emphasized the practical and has made 
the discovery, which the use of Ciceronian doctrines during the 
Middle Ages exemplified, that dogmatic beliefs may be given 
practical justification and that pragmatisms are easily inverted 
into mysticisms. Modern philosophy has centered on method 
and inquiry, and many of the early modern formulations of the 
methods of questioning nature are constructed on analogies sug- 
gested by Cicero's method of inquiry. 

The importance of Cicero's philosophy, however, is not to be 
found in ingenious or vague similarities that might be constructed 
between his philosophy and the schools of the present day, which 
fall into patterns similar to those that he was fond of construct- 
ing. 'The differences are as striking as the likenesses, and one of 
the traits which we share conspicuously with the Romans is a 
distaste for historical precision or intricate analogy in the treat- 
ment of doctrines. Cicero was not an original or a subtle, although 
he was an ingenious and an elegant, philosopher. His philosophic 
works were written hastily. They were built on hurriedly assem- 
bled materials which he had encountered in other men’s writings. 
They obviously contain neither original doctrines constructed 
or elaborated by Cicero on the subjects treated by the theories 
which he discussed nor precise historical estimates of the doc- 
trines themselves or their relations to the doctrines of other 
philosophers. Moreover, his philosophic writings have two quali- 
ties which have tended to obscure their peculiar philosophic 
value—their literary style, which doubtless accounted for their 
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survival and for their appeal to men who sought in philosophy 
something other than doctrinal precision or systematic demon- 
stration, and their information about little-known philosophers 
and schools of philosophy, which led scholars to exaggerate their 
derivative character in the exploitation of the information which 
they contain. The peculiar contribution of these works to 
philosophy is precisely what Cicero conceived it to be: the use 
of a philosophic method to examine the claims and the prob- 
abilities of conflicting philosophies. He called this method the 
"Socratic method" and pretended to have learned it from his 
master Philo's adaptation of the method of Carneades. It has 
obvious similarities to both, but it lacks the theoretic scope of the 
method displayed by the Platonic Socrates, and its departures 
from the moral skepticism of Carneades deserve examination on 
another hypothesis than the traditional assumption that Cicero's 
borrowings from Stoicism are eclectic or inconsistent with his 
method. 

The schematism on which Cicero's discussion of philosophies 
proceeds is a simple matrix. He set the Epicureans against the 
Stoics in all fields of philosophy as exponents of an explanation of 
all things by the irrational motion of material objects in opposi- 
tion to exponents of an explanation of all things by the rational 
interrelations of parts within an organic rational and reasoning 
universe. He rejected, in this opposition, both the irrational mo- 
tions and the reasoning universe and sought to supplement mat- 
ter by form and probable cause and found these to coincide with 
the order which he retained when he rejected the Stoic world 
soul. He set the Old Academy against the New Academy as ex- 
ponents of a doctrinal identity found in the positions of warring 
philosophic schools in opposition to exponents of a method of 
inquiry by which the probability of doctrines advanced in con- 
tradiction to one another might be tested. He rejected the quest 
for doctrinal certainty to espouse the inquiry into probabilities, 
but he made use of the doctrine of probabilities to secure agree- 
ment on problems of political action and association. The entire 
schematism is animated fortunately by the dialectical basis which 
Plato gave to the shifting doctrines of the Academy and which 
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permitted the whole doctrinal structure to be turned to other 
interpretations in the uses to which it was put by later thinkers 
and the meanings which it was found to have. 

The philosophy of Cicero has been particularly influential in 
ages in which a multiplicity of doctrines has been brought to 
confrontation with one another and with a tradition which is 
undergoing modification under the impact of strange ideas. It 
was prominent among the intellectual forces which determined 
the early doctrinal elaboration of Western Christianity. It was 
among the dominant influences which effected the transition 
from medieval theology, in which it contributed important de- 
vices for the collation and refutation of doctrines by scholastic 
dialectic, to characteristically modern philosophies of science 
and polity, in which it contributed methods of inquiry and bal- 
ances of interests and functions. The intellectual and practical 
problems of the world today are bringing men again to the rec- 
ognition of problems very much like those considered in Cicero’s 
philosophy and to the improvisation of methods for treating 
them that might be improved by considering his example. The 
tradition of Western thought has again reached a point at which 
the opposition of doctrines and the opposition of interpretations 
of traditions have made the clash of theories so prominent that 
it has earned a new designation, the “ideological conflict,” and so 
important that practical decisions are discussed in terms of it. 
Moreover, the Western tradition has been brought into close 
contact with other traditions—Far Eastern, Near Eastern, Latin- 
American, and many other fully or partially formed intellectual 
expressions of cultural developments. One of the great philo- 
sophic problems today is the interpretation, understanding, and 
adjustment of the many philosophies by which men live and have 
lived. The peoples of the world and the parties of which they are 
composed may be understood by their philosophies, and, al- 
though philosophers will continue to try to persuade men of the 
truths of their own philosophies and the effectiveness of their 
interpretations and refutations of other philosophies and al- 
though men of action will continue to try to impose a way of life 
by the use of various kinds of force, a peculiar importance at- 
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taches to the philosophic task of trying the probabilities of diver- 
gent philosophies and discovering the ways in which men may 
actin terms of them concordantly within the narrowing limits of 
one world. 

The philosophy of Cicero is not adequate to this task. The 
intricacies of doctrinal interrelations and contradictions have 
gone beyond even the subtleties of Hellenistic and Byzantine 
elaborations of philosophic and theological constructions; and 
the stubborn obstinacy by which doctrines are preached to, and 
forced on, unwilling unbelievers, for the good of the victim, ex- 
ceeds the zeal of any proselytizers that Cicero might have known. 
The doctrine of probability with which Cicero worked, more- 
over, is too vague and crude to be adjusted to the greater elabo- 
ration of doctrines and methods and to the vaster potentialities of 
the instruments of the new rhetoric and the new Caesarism. But 
the problems are basically the same, and the two fundamental 
oppositions with which Cicero worked are still useful working 
principles in the task of tracing a path through conflicting doc- 
trines: the opposition between one extreme of explanation on a 
mechanical model, which would reduce all problems to physics, 
and the other extreme of explanation on a mystic model, which 
would assimilate all discord to harmonious resolution in theol- 
ogy; and the opposition of the method of resolving the conflict 
of doctrines by discovering the true doctrine on which men 
should agree and the method of removing from the conflict the 
danger of error and of appeal to force by inquiry into probabili- 
ties and investigation of possibilities of common action. The 
problems of mutual understanding and of practical co-operation 
require the energetic use of a method which could be described 
accurately in the terms used by Cicero in setting forth the meth- 
od of the New Academy; and the scope of those problems is so 
great and the interests and aspirations which they involve are so 
balanced that the exercise of a method suited to solve them would 
entail a Ciceronian conception of the world as a community 
embracing all men and of the state as a commonwealth based 
on justice. 
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Cicero's friends and the other interlocutors in his dialogues 
are usually identified with one of the philosophic schools. Thus 
Cato the Younger and Balbus speak for the Stoics; Velleius and 
Atticus were Epicureans; Varro, Brutus, and Piso defend the 
position of the Old Academy; and Cotta and Cicero expound 
the doctrines of the New Academy. 

Moreover, scholars have exercised great ingenuity in follow- 
ing back hints that they find in Cicero's historical references to 
uncover the sources of his doctrines. Even in the case of works of 
his which have not survived, grounds have been found for specu- 
lation concerning their dependence on the lost works of earlier 
philosophers. We have some citations from Cicero's Consolation 
and the title of a lost work of Crantor the Academic, to serve as 
basis about which to assemble evidence of the dependence of 
Cicero's work on Crantor's. Little information survives concern- 
ing the contents of the Hortensius, but there is enough to con- 
nect it with the lost Protrepticus of Aristotle modified by the 
influence of Poseidonius. The Republic and Laws reflect the 
organization and the problems of Plato's Republic and Laws. 
The contents of the Republic were influenced by the doctrines 
of Panaetius and Polybius, while the Dream of Scipio (vi. 6. y ff.) 
was probably inspired by Poseidonius; the Laws may bave been 
influenced by Panaetius and Antiochus. The Academics treats 
the position of Antiochus on the Old Academy and of Philo and 
possibly Cleitomachus on the New Academy. The treatment of 
the Epicurean position in On Ends is probably derived from 
Zeno or Philodemus, and the Academic position from Antiochus. 
The sources suggested for the Tusculan Disputations include 
Poseidonius and Crantor for the first book, Panaetius for the 
second book, Antiochus for the third and fourth books, Posei- 
donius and Antiochus for the fifth book. The doctrinal contents 
of the treatise On the Nature of the Gods have been traced to 
Philodemus, Phaedrus, Carneades, Cleitomachus, Poseidonius, 
and Panaetius. The first book of the On Divination is said to 
depend on a work of Poseidonius, the second on Cleitomachus’ 
report of the arguments of Carneades, plus a portion of the argu- 
ment of Panaetius. The On Fate was influenced by the same 
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treatise of Panaetius. Cicero acknowledges his borrowings from 
Panaetius in the first two books of On Duties; the third shows the 
influence of Poseidonius. Cicero says that he is not merely trans- 
lating from Panaetius; and, in those portions of his writings in 


which we are able to compare his formulation of doctrines with 


existing sources, such as Plato's Republic and Laws and Aris- 
totle's Topics, the modifications which he introduces are consid- 
erable, both in the orientation and use of the argument and in the 
manner of expressing it. 
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1. [Institutio Oratoria x. 1. 112. 

2. Ibid. xii. 10. 12. 

3. Ibid. xii. 1. 16-17. 

4. Thomas de Quincey, “Cicero,” Historical and Critical Essays 
(Boston, 1856), lI, 13: “But the peculiarity in the case of Cicero is—not 
that he has benefited by the mixed quality or the doubtfulness of that 
cause which he adopted, but that the very dubious character of the 
cause has benefited by bim. Usually it happens, that the individual 
partisan is sheltered under the authority of bis cause. But here the 
whole merits of the cause have been predetermined and adjudged by 
the authority of the partisan. Had Cicero been absent, or had Cicero 
practised that neutrality to which he so often inclined, the general 
verdict of posterity on the great Roman civil war would have been 
essentially different from that which we find in history." 

5. E. K. Rand, Founders of tbe Middle Ages (Cambridge, Mass., 
1928), p. 255. . 

6. Institutiones Divinae i. 15. 

7. Epistola xxii ad Eustocbium 29-30 (Patrologia Latina, XXII, 

15—16). 
4 A Autobiography (“ World's Classics" [Oxford, 1907]), p. 69. 

9. Works on Government, Preface (The Works of Jobn Adams, 
ed. Charles Francis Adams [Boston, 1951], IV, 295). 

10. Pensées diverses (Œuvres completes [Paris, 1866], p. 622). 

Cf. Considérations sur les causes de la grandeur des romains et de 
leur décadence, chap. xii, pp. 154-55. 

11. De Legibus iii. 5. 14. 

12. For a treatment of the history of Cicero's influence on the 
discussion of the theoretic and the practical life see H. Baron, “Cicero 
and the Roman Civic Spirit in the Middle Ages and the Early Ren- 
aissance," Bulletin of tbe John Rylands Library, Vol. XXII, No. 1 
(April, 1938). 

t3. Contrast, e.g., the interpretation of J. A. Froude, Caesar ( New 
York, 1881), pp. 419-21, 434-36, with that of F. R. Cowell, Cicero 
and the Roman Republic (New York, 1949), pp. 291-94. 

14. De Oratore iii. 23. 89; cf. also ibid. 22. 82-83, and 33. 135, and 
Cicero's statement, of his own philosophic studies, that he was phi- 
losophizing most when he seemed to be doing so least: “cum minime 
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videbamur, tum maxime philosophabamur" (De Natura Deorum 
1. 3. 6). 


IS. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 


De Re Publica ii. 11. 21-22. 

De Natura Deorum ii. 62. 154; De Legibus i. 7. 23. 

De Re Publica vi. 13. 13. 

Ibid. i. 65. 69-66. 70. 

De Legibus iii, 5. 12-13, 12. 29-30, 17. 37, and 18. 39. 
Tusculanae Disputationes i. 1—3. 6. 

Ibid.iv. 1. 1—3. 5; De Oratore ii. 37. 154-56. 

Plutarch Parallel Lives, Cato 22. 1-5. 

Suetonius De Grammaticis et Rbetoribus 25. 

Brutus 17. 65-68. Cicero has another speaker in the dialogue, 


his friend Atticus, satirize the comparison of Cato with Lysias which 
Cicero had presented as his own statement (cf. ibid. 85. 293). Plu- 
tarch professes to be unable to understand the comparison of Cato 
and Lysias (Cato 7. 2) but reports, without comment, that men called 
Cato a Roman Demosthenes (Cato 4. 1). 


25. 
26. 
27. 
28. 
29. 
30. 
3 


De Oratore i. 2. 5.. 

De Inventione i. 7. 9. 

Plutarch Parallel Lives, Cicero 4. 4-5. 
Tusculanae Disputationes i. 3. 6; Orator 3. 11-13. 
De Natura Deorum i. 3. 6. 

Brutus go. 311. 

De Legibus i. 2. 5-6. 


2. Frag. 26 from the De Viris Illustribus, Cornelii Nepotis Quae 
Supersunt, ed. C. Halm (Leipzig, 1871), p. 122. 


33- 


De Excellentibus Ducibus xxv, Atticus 16. 3-4. 


34. De Re Publica v. 7. 9; cf. Augustine De Civitate Dei v. 13; 
Ad Atticum viii. 11. 


35. 


De Officiis ii. 1. 1—2. 6. Cf. De Divinatione ii. 1. 1-2. 7; De Re 


Publica i. 2.2- 3; Academica i. 2. 7, 3. II; îi, 2. 6-7. 


36. 
37 


De Divinatione ii. 2. 4-5 
Montaigne, Les Essais, Livre II, chap. x, "Les Livres" ( Euvres 


complétes de Micbel de Montaigne, ed. A. Armaingaud [Paris, 1925], 
III, 192-93, 195-97). In the same essay Montaigne appeals to the 
license of his times to excuse his "sacrilegious audacity" in judging 
the dialogues of Plato dull, stifling the matters they treat, and en- 
cumbered with long and needless preparatory interlocutions. 


38. 


Letter 1390 to Jobn Vlatten (Opus Epistolarum Des. Erasmi 


Roterdami, ed. P. S. Allen and H. M. Allen [Oxford, 1924], V, 338- 
39). Cf. Cicero Tusculanae Disputationes v. 4. 10-11. 


39. 
40. 


41. 
42. 


Erasmus, of. cit., p. 340. 

Ad Atticum xi. 52. 

Tusculanae Disputationes iv. 3. 5-6. 

Ibid. i. 1. 2 and De Finibus iii: 3. 11. Cf. De Officiis i. 33. 121. 
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43- Tusculanae Disputationes i. 3. 6; îi. 3. 7; iv. 3. 6. 

44. De Oratore iii. 15. 56—16. 61. 

45. Tusculanae Disputationes i. 4. 7; De Oratore iii. 35. 141; De In- 
ventione i. 2. 7—3. 8. 

46. De Finibus v. 4. 10. 

47. De Officiis i. 1. 4. 

48. Orator 19. 62—20. 68; De Legibus i. 4. 11; De Oratore ii. 12. 
51—16. 70. 

49. De Legibus i. 1. 5—2. 6. 

50. Tusculanae Disputationes v. 24. 68-69; cf. De Finibus iii. 21. 
72—22. 73, iv. 2. 3-5; Academica i. 5. 19. The difficulty of the prob- 
lem which Cicero faced in writing philosophy in Latin may be 
judged by the fact that he has one of the interlocutors in the Aca- 
demica apologize for using terms like "philosophy," "rhetoric," 
"physics," and “dialectic,” which have already been naturalized from 
the Greek, and for inventing terms like "quality" (Academica i. 7. 
25; cf. De Finibus iii. 2. 5); Cicero similarly apologized for inventing 
the term moralis for the designation of one of the fields of philosophy 
(De Fato 1. 1). 

51. De Fato 2. 3; De Oratore i. 11. 45—50; iii. 6. 21-22; Orator 3. 
11-13; De Partitione Oratoria 40. 139; Brutus 31. 120, 39. 149. 

52. De Natura Deorum. 5, 11-12. 

53. Tüsculanae Disputationes i. 4. 8. 

54. Ibid. v. 4. 10-11; De Divinatione ii. 72. 150. 

55. De Natura Deorum i. 5. 11-12; Academica i. 12. 44. 

56. Academica ti. 23. 72—24. 76. 

57. Ibid. îi. 24. 76—30. 98. 

58. Ibid. ii. 2. 8. 

59. Ibid. ii. 23. 74. 

' 6o. De Officiis i. 1. 2. 

61. Academica i. 12. 44-46. 

62. De Finibus iv. 2. 3-5. 

- 63. Ibid. iii. 2. 5; De Re Publica ii. 8. 12. 

64. Tusculanae Disputationes iv. 3. 6. 

65. Ibid. v. 11. 32—12. 36. 

66. De Finibus iv. 6. 14—8. 20. 

67. De Officiis 1. 2. 6 and iii. 4. 20. 

68. De Finibus ii. 12. 41; iV. 1. 1-2; De Natura Deorum i. 5. 16. 

69. De Finibus 1. 8. 26-27. 

70. Tusculanae Disputationes i. 3. 6; ii. 3. 7; iv. 3. 6; Academica 
1.2.5. 

Ai Ad Quintum Fratrem îi. 9. 3. Jerome's translation of the 
Chronicae of Eusebius contains the following entry for the year 1921 
after Abraham, or 94 B.c.: “Titus Lucretius, poet, is born, who, hav- 
ing been maddened by a love-potion, killed himself by his own hand 
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in his forty-fourth year, after he had written, in the intervals of his 
insanity, several books which Cicero later revised" (S. Hieronymi 
Interpretatio Chronicae Eusebii Pamphili | Patrologia Latina, XXVII, 
523-25)). 

72. Academica i. 4. 15-18; îi. 5. 15. 

73. Ibid. i. 8. 33—9. 35. 

74. Ibid. i. 10. 37, 11. 415 ii. 5. 15. 

75. lbid. 5. 13-15. 

76. Ibid. ii. 9. 29. 

77. lbid. ii. 22. 69-71. 

78. Contra Academicos iti. 17. 37—20. 45 (Patrologia Latina, 
XXXII, 954-58). 

79. Tusculanae Disputationes v. 24. 68-69; De Oratore i. 15. 68-69; 
Academica i. 5. 19. 

80. Charles Sanders Peirce, Collected Papers, 3. 441 (Cambridge, 
Mass., 1933), II, 279. 

81. Tusculanae Disputationes i. 17. 39-40. 

82. Ibid. 1. 10. 22. 

83. Academica i. 4. 17-18; De Officiis i. 1. 2; De Oratore iii. 18. 67; 
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CICERO AND THE SPECTACLE OF POWER* 


By ANDREW J. E. BELL 


I. INTRODUCTION 


On the second day of January 63 B.c. Cicero, with the full dignity of a consul, 
appeared in the Forum to address the Populus at a contio (assembly). This occasion, 
when he voiced his opposition to the agrarian legislation moved by the tribune Rullus 
and his colleagues, can be remembered because a text of the speech has survived as De 
lege agararia IT. His words were apparently persuasive, since the bill was defeated in the 
subsequent voting of the tribal assembly.! Eloquence was Cicero's greatest political 
asset and the De lege agraria II might be read as testimony to the power of words alone. 
Yet while it might be tempting for a literary critic to imagine that “when he stood before 
his audience, Cicero had at his disposal only words and the stylistic genius to construct 
from those words arguments that would shape men’s opinions and move their hearts’ ? 
the words and genius, although powerful as political weapons, operated in conjunction 
with the physical presence and ideological pre-eminence that the consul brought to the 
Rostra. ''here Cicero engineered persuasiveness by presenting a congruence between 
his verbal argument and his dignity as speaker. Since knowledge of Rullus' legislation is 
wholly dependent upon Cicero's representation of it, Cicero's speech might best serve 
then to illustrate what this embodied rhetoric suggests about the relations between a 
political actor and those who heard and saw him. This paper accordingly emphasizes 
that an oratorical text is a partial record of a complex dynamic between actor and 
audience, neither of whom had the power to take legislative action independently of the 
other. Each needed the other, moreover, simply to have dignity. 

This particular contio preceded voting in the Comitia Tributa but was also a 
significant event in itself. In establishing popular comprehension of Cicero's new 
dignity in the city, this was a precious moment for a man devoted to ‘living in the light"? 
For Cicero, to be in Rome meant to have opportunities for his person and activities to 
be illumined for the attention of fellow-citizens, fortunate outsiders and visitors, and 
even for the edification of posterity. He needed to be seen in the city.* Rome indeed was 
the stage of the world, where no man of worldly ambition could shun the crowds.* In 
any polity where citizens or subjects have some aesthetic contact with the comportment 
of their leaders, those leaders will find that some of their power is dependent upon the 
spectators’ view of them; even the power of autocrats may be weakened if there is jeering 
not cheering in the streets.Ó Such dynamics of power are particularly complicated in 
republics where there is keen rivalry for admiration, which cannot simply be com- 
manded. In Cicero's Rome, the competitive routines of civic visibility were particularly 
intense, as men strove to occupy positions of prominence before the attentions and 
judgements of crowds in houses and streets, at the games, or in the Forum. As a primary 
location ‘for advertising political success’ a contio was a crucial element in “the dense 


* For kindness and help I thank in particular Susan 
Treggiari, Michael and Virginia Jameson, Michael 
DeVinne, Robert Kallet-Marx, Nathan Rosenstein, 
Keith Bradley, and Lawrence Klein; the advice and 
comments of the Editorial Committee and the Editor 
of the Journal have greatly improved this paper. I also 
wish to acknowledge here my especial gratitude to 
David Stockton. 

1 Pliny, HN 7.117. 

? H. C. Gotoff, Cicero's Elegant Style: An Analysis 
of the Pro Archia (1979), 8. 

3 Fam. 2.12.2. The injunction would offer no great 
revelation to its addressee, M. Caelius Rufus. 

* No eyes were directed upon Cicero when a 
scrupulous quaestor in Sicily: Verr. 2.5.35. 


5 cf. Tac., Dial. 36.6-7. 

5 e.g, J.C. Scott, Domination and the Arts of Resist- 
ance (1990). The impossibility of disentangling the 
substance of domination from its trappings has been 
much observed: e.g. B. Russell, Power: A New Social 
Analysis (1938), 9-10; C. Geertz, ‘Centers, kings and 
charisma: reflections on the symbolics of power”, in J. 
Ben-David and T. N. Clark (eds), Culture and its 
Creators (1977), 152. For the Principate, Z. Yavetz, 
Plebs and Princeps (rev. edn, 1988) provides a hand- 
some analysis of the political significance of popular 
admiration. 
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network of communications between political actors and their technically sovereign 
audiences’ in Rome.’ 

The complex denotations of the word contio suggest its important communicative 
role. It could refer to the event of civic assembly, the speeches delivered, and those 
attending. It also implied the speaker’s elevation upon the Rostra.’ This latter 
consideration points specifically to how a contio ritually articulated relations between 
the political notability and the Populus. While ‘ritual’ is perhaps too protean a concept 
to render any analytical certainties, it nevertheless does allow emphasis to fall upon the 
routine processes by which a community’s signal ideas and assumptions were articulated, 
and how in turn that articulation conditioned the relationships of individuals and groups 
both to one another and to the ideas and assumptions themselves. A contio, by 
routinely acting upon and through the respective dispositions of the bodies of those 
participating, helped to normalize the relationships between different participants both 
doing different things and, of course, being seen to do them. People do indeed learn 
from what they see.!! By virtue of his elevated physical station the Roman orator could 
be understood to belong to an order of political existence superior to that of the 
multitude constituting his audience. Most Romans did not have eloquent or self- 
important voices, did not ascend the Rostra, and did not enjoy significant individual 
power to influence their republic’s history. A contio effectively dramatized the seeming 
naturalness of such distinct political statuses.!? 

Humbler Romans who gathered to hear lofty oratory beheld performers whose 
physical and ideological prominence habitually had the power to impress. Although the 
significance of the Populus has recently loomed larger in the history of the later 
Republic, this constituency must for the most part remain an anonymous and 
demographically ill-defined entity in the absence of specific information about the lives, 
hopes, and fears of individual citizens. Yet even if subjective idiosyncrasies are obscure, 
there nevertheless remains the possibility of adumbrating some of the habits of thought 
and action that informed popular participation in the history that all Romans saw 
unfolding before their eyes. Accordingly the historian's attentions should indeed be 
attracted to 'the picture of an orator addressing a crowd in the Forum; a picture of 
someone using the arts of rhetoric to persuade an anonymous crowd about something'.'? 
Such a picture, however, does not readily support the notion that Republican Rome can 
be understood as strikingly more democratic in a constitutional sense than has often 
been assumed. Certainly the Populus and its sentiments were politically significant (and 
to a degree that still does not receive adequate. scholarly emphasis). Much of what is 
nowadays hailed as political ‘power’ in the late Republic, however, is best apprehended 
in the visible, ritualized dialogues that invoked and thus defined the Populus as a 
political agent, whilst also dramatically articulating the fact that some citizens were 
more powerful than others. If then the Populus Romanus had any great power, it was 
qualified by how much it realized, when gazing up at the dignity and hearkening to the 
handsome words of a notable orator, its sovereign right to refuse to legitimate an 
‘existing order’s uninterrupted discourse about itself, its laudatory monologue”.!* 


7 F. Pina Polo, “Procedures and functions of civil 
and military contiones in Rome’, Klio 77 (1995), 216; 
C. Nicolet, The World of the Citizen in Republican 
Rome (1980), 388. 

3 Pina Polo, op. cit. (n. 7), 204. 

? Cic., Fin. 2.74; Gell. 18.7.6-8 (quoting Cic., 
Contra Contionem Q. Metelli = Frag. 2 (J. W. 
Crawford)). 

10 S, Lukes, ‘Political ritual and social integration’, 
Sociology 9 (1975), 289-308. The term ritualization 
conveniently points, as glosssed by C. Bell (Ritual 
Theory, Ritual Practice (1992), 204-5), to the differ- 
entiation and privileging of particular activities which 
may use ‘a delineated and structured space to which 
access is restricted; a special periodicity for the 
occurrence and internal orchestration of the activities; 


restricted codes of communication to heighten the 
formality of movement and speech; distinct and 
specialized personnel; objects, texts, and dress desig- 
nated for use in these activities alone; verbal and 
gestural combinations that evoke or purport to be the 
way things have always been done; preparations that 
demand particular physical and mental states; and the 
involvement of a particular constituency not necessar- 
ily assembled for any other activities”. 

11 e.g. Pliny, Ep. 8.14.4. 

12 cf. M. W. Gleason, Making Men: Sophisis and 
Self- Presentation in Ancient Rome (1995), xxiii. 

23 F, Millar, ‘Politics, persuasion and the people 
before the Social War (150-90 B.c.)’, JRS 76 (1986), 


I. 
1* G, Debord, Society of the Spectacle (1983), 24. 
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If power in a polity involves more than merely constitutional rubrics and roles, 
analysis of the significance of the Populus Romanus must take full account of how the 
practical and aesthetic dimension of politics informed civic sensibilities. It is instructive 
that Polybius, who both saw how things worked in second-century Rome and employed 
a historiography particularly sensitive to the importance of visualization, vividly 
described not only a constitution but also the spectacle of ritualized élite prominence. 
Such a view of Rome, which will be the subject of the next section (11 “Looking at the 
Republic”), also serves to show how highly political visibility was prized by the Roman 
notability. Cicero wanted his glorious eminence as consul to be memorable both for its 
own sake and as an example of how his principled policies had obtained a deferential 
reception from the Populus (1 ‘Aliquid nostris rebus lucis"). The persuasive artifices of 
the De. lege agraria II were founded upon Cicero's insistence that his conspicuous 
presence at the contio itself bespoke his credentials as a champion of the popular interest. 
Such conflation of visibility and popularitas was indicative of broader aspects of the 
political culture, in which candidates for popular esteem went to great lengths in 
advertising themselves. Cicero had won the consular dignity of which he was rightly so 
proud through elaborately specious canvassing (1v ‘Visibility and Popularity’). Once 
elected, his dignity lent great weight to his attack upon the Rullan proposals. 

Regardless of eloquence, a consul had power to persuade because his person ritually 
commanded especial attention. His position in the state was realized in ceremonial 
practices imparting what might be termed charisma (v ‘Looking at the Consul’). 
Furthermore, much of Cicero's persuasiveness in the De lege agraria II was generated 
by vignettes that characterized the danger of Capua by allusion to its ceremonial life. 
Such animadversions also emphasized Cicero's own visible dignity, which could then 
be contrasted favourably with the appearance of Rullus (v1 ‘Powerful Pictures’) in order 
to ridicule the tribune and condemn his legislation. Spectacle thus afforded power to an 
orator. Yet there were inevitably reciprocities in political relations. Cicero had no choice 
but to seek to impress a contio: not only was the outcome of legislation at issue but the 
Populus could also refuse, by denying its approbation, to validate the worthiness of the 
virtus of a novus homo ambitious for glory (vir “The Power of the Populus’). It should 
not be forgotten, moreover, that emotions ultimately animated such an intricate 
ideological dialogue. Political dynamics, as my concluding remarks notice (vri), had 
their physical expression in a great deal of noise: a crowd consisted of bodies with needs 
that Cicero seems never to have adequately acknowledged; popularity could be founded 
upon spectacles and promises more compelling than his virtus. 


II. LOOKING AT THE REPUBLIC 


Polybius offers great encouragement to an analysis of the power relations in the 
Republic by reference to a constitutional allocation of power: basing his empirical 
testimony upon Greek political theory, Polybius noted the existence of a democratic 
element in a mixed constitution. In his perception of democracy Polybius, according to 
Millar, ‘was right and modern critics are wrong’. The Populus indeed had significant 
power in this regard. Yet Millar, because he is interested chiefly in Polybius as a political 
scientist rather than as a guide to the visualization of the political culture of Rome, does 
not appear to be fully sensitive to the implications of his own focus upon the picture of 


15 F. Millar, "The political character of the classical 
Roman Republic, 200-151 B.c.', JRS 74 (1984), 2. 
This passage continues: “Polybius, it is claimed, failed 
to see the social structures which ensured the domina- 
tion of the nobiles; that must mean the relationships of 
patronage and dependance which supposedly domin- 
ated Roman political decision-making and rendered 
popular participation passive and nominal. But the 
existence of these structures is itself a modern hypo- 


thesis, which has very little support in our evidence. 
It is time to turn to a different hypothesis, that 
Polybius did not see them because they were not 
there. Or rather, vertical links of obligation can of 
course be found in Roman society. But ... they 
cannot serve as the key to the political process...’ Cf. 
the most important essays on Republican history this 
century, by P. A. Brunt, conveniently gathered in The 
Fall of the Roman Republic (1988). 
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an orator.'* Polybius does point in Book Six to the important constitutional role of the 
people, as the only legitimate bestower of honour and penalty within the polity:*” the 
people elected and the people served as jurors. But, by calling attention to specific 
visible practices in the life of the city that now ruled his world, Polybius is also providing 
a phenomenology of political roles able to supplement any assessment of a simple 
predominance of either notables or people which is derived primarily from constitutional 
roles. 

Polybius was acutely aware of the powerful impression made on both historical 
observers and Roman spectators by the visibility of significant political actors who 
deserved the attention. His historiography itself operates self-consciously as an act of 
spectatorship, in presenting the historian himself as a spectator of events described in 
his text and then in turn encouraging the reader's mind to gaze upon what his narrative 
reveals. Ancient historiography had long placed an authoritative premium upon a 
writer's empirical visualization; and from the outset Polybius presents his narrative as 
founded upon the axiom that truth is to history as eyesight is to a living creature.!? 
Although at times his description must speak only of hearing events, for the most part it 
expressly employs an idiom of visual perception to explain its presentation of 
information.* Polybius has in fact his own peculiar theoretic methodology. Although 
Aristotle made a distinction in Qeopsîv between AoyixÓc and dvoikds, Polybius does 
not seem so rigorous:? hence a comment such as petà Se tadta Ü£vieg nd THY öv 
serves to orient the reader's engagement with the narrative.? In regard to war, the 
reader is in the position of spectator, as at a sporting event, in order to see and to learn 
from the sight.^ A battlefield, for instance, is a strange and marvellous spectacle not 
only for those actually present but also for sot TOTE LETS TAÍTA Öuvauévo ÚTO TN V Oyrv 
Aepfi&vew Ex t&v Aecyouévov tò yeyovóc.? Moreover, while such an historiographical 
trope makes an implicit commentary upon ‘the processes of reading and representation’, 
it is not perhaps merely fanciful: people did (and nowadays still do) sometimes watch 


16 The prefatory footnote of the article of 1986 (op. 
cit., n. 13) speaks a suggestive metaphorical language 
of vision: ‘As will be equally obvious, [this article] 
pretends to be no more than an essay or sketch, 
recommending one way of seeing the politics of this 
period...’ 

17 6.14.4. The focus upon the election of officers and 
the law-courts is found in Plato, Laws 3.697a-b: F. W. 
Walbank, A Historical Comentary on Polybius | (1957), 
682. 

13 cf. J. Davidson, "The gaze in Polybius’ Histories’, 
JRS 81 (1991), 10-24. 

19 1.14.6; quoted again at 12.12.3; cf. 34.4 if correctly 
ascribed to Polybius; Walbank, op. cit. (n. 17), ro. 
Note too the importance of enargeía, in particular at 
15.36.2. 

20 'l'he person actually present at events described is 
contrasted with the hearer of the narrated event (e.g. 
1.26.8-9 and 15.36.4), although the activities con- 
trasted do not seem meant to be entirely exclusive of 
each other. His grand purpose as a historian is to 
mimic the work of Tyche, who steers the affairs of the 
world in one direction: the historian must Só «flc 
iotopiag Úro iav cóvoviv dyayeiv toic &vroyy&vovot 

. (through history bring into comprehensive view 
for his readers’), 1.4.1. The idea of a specific and 
single point of view also occurs at 14.1a.1. Rome is a 
“fine spectacle’ in history (Bapa KaAóv): 1.64.3; cf. 
32.6.4. 

2 Arist., A, Po. 88 a19. In Plato, of course, mental 
contemplation is so assimilated to the model of seeing 
that epistemology is represented as the aesthetics of 
the soul: e.g. Gorg. 523a; cf. Arist., Metaph. 1003b15. 
Even in regard to Polybius” azacyclosis of recurring 
degenerations of various constitutions, inherited ulti- 
mately from Plato, the degeneration from monarchy 


to tyranny will be made evident in matters of visible, 
pompous distinction, such as dress: 6.7.7. 

72 3.3.6 (next bringing into view”). Events and 
individuals are obviously presented didactically as 
worthy of both attention and emulation: esp. 9.9.10, 
ve war-leaders. (Note that in the following chapter 
(9.10.6-8) the narrative posits a spectator whose 
identity slips from one actually present to a hypothet- 
ical observer who, for all Polybius' strictures on 
avoidance of emotion in historiography, is merely 
gazing upon a vivid representation of events); cf. 
16.8.8. On a vivid yet relatively trivial level the plight 
of the man who went mad when held in chains, 
refusing to eat or take care of his own person, provides 
a Bsapu Oxvpdotov (32.3.7 — a certain Isocrates, a 
particularly hapless grammarian). 

?3 War can be compared to a boxing match in which 
generals gain an idea of respective strengths and 
weaknesses: 1.57.1. (Other comparisons with athlet- 
ics: 2.65.11, 16.28.9, 27.9.2, 29.8.5, 8.9, 17.4, 39.18.8, 
39.1.8; with fighting cocks, 1.58.7-8.) There is a 
lesson in Philopoemen's behaviour as a cavalry com- 
mander (10.24.3): he did not ride out in front of his 
troops; it might be more important to see than to be 
seen. À plain of battle (the Campanian) is turned into 
a theatre where the Carthaginians could stage an 
object lesson in their superiority (3.91.10). 'The reader 
can be presumed to learn from the events of history 
staged by Tyche (29.19; cf. Livy 45.3.3). Tyche is 
elsewhere dramatic: as a producer of plays (11.5.8 and 
29.19.2), as an umpire (1.58.1), and as a stager of 
contests (2.66.4); on the image see Walbank, op. cit. 
(n. 17), 21, n. 6. My examples are only casually 
illustrative. 

?* 2.28.11 (‘for all who could afterwards from the 
reports take the event into view’). 
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battles just as they did boxing matches.” The ancient historian might put spectators in 
his texts not just because they reflect his own activity but because he is also replicating 
the very real business of watching and comprehending that shaped sensibilities in 
ancient polities. 

Political matters are also historiographically visible. Polybius suggests the desirabil- 
ity of perceiving how in the living, breathing Roman constitution individual distinction 
impressed itself upon spectators.” Moreover, in explaining how various constituencies 
fitted together within the constitution as a whole, Polybius is also demonstrating (6.11.2) 
how respective roles are articulated for all to see. He is accordingly a well-placed witness 
of the advertisement of socio-political distinction to a popular audience at Rome. Just as 
the historian's knowledge is sensibly brought óxó tiv Bu of the reader, so too is the 
physical distinction of successful generals articulated before the gaze of the Roman 
people in triumphs, bv Ôv bro tiv Sw &yexoa totg rOMÁTOLG ónó vàv OTPATHYOV f| TOV 
KOTELPYUOLEVOV npayuávov Evăpyeia.27 Funerals too make prestigious achievement 
sensible, since they are represented in Polybius.as a regular (and thoroughly ritualized) 
set of practices at the heart of the republican community. Individuals can become 
immortal through recognition of their glory that will live on into posterity, because ‘the 
many’ are gathered to recollect and take the deeds of the dead nò tiv div. Both the 
eulogized and eulogizer are conspicuous — the cadaver is manifest at the Rostra and the 
speaker is positioned above (6. 53.1—2); the whole people stands about as the audience 
(6.53.2). The display of à imagines, which were undoubtedly very important reminders of 
aristocratic accomplishment, is recounted in detail (6.53.4—9). In sum, the institution is 
a highly attractive spectacle (6.53.9—10) of aristocratic distinction. 

The religious life of Rome also appears predicated upon a practical distinction 
between actors and audience. fj ôstoidarpovia famously exerts power in the state. In 
Polybius’ strikingly objectifying approach (6.56.8-11), the appetitive and emotional 
multitude is kept in its proper constitutional place. Religiosity (or howsoever f| 
Seroidoruovía is construed) was ‘staged’ (¿xtetpayddntar) at Rome: as Polybius stands 
proudly aloof from any Phylarchan project of drawing a universal truth from events 
invested with emotion, the recurrence of Tpyy- cognates points rather to an awareness of 
the importance of political theatricality. This could either be routinely familiar or 
somewhat melodramatically exceptional but was clearly in any event a manifestation of 
power.?? 

Polybius' analysis of the political culture of Rome indicates that important aspects 
of political power are located in the ritualized aesthetics of the Roman ‘ceremonial 
script”, which imposed an obvious distinction between acting and watching. Polybius' 
vivisection of a political culture is thus particularly valuable in directing attention to fall 
squarely upon men conspicuously presenting themselves to an audience with eyes, ears, 
bodies, emotional dispositions, and habitual expectations. Although there is no Polybius 
to admire the drama of a contio in the later Republic, there is a political actor quite 
willing to signal, and able to exploit, his conspicuousness as consular protagonist. Cicero 
took great pride in the spectacle he made of himself and how thereby he gloriously 
played his part in maintaining the authority of the senatorial order. 


25 A. D. Walker, ‘Enargeia and the spectator in 
Greek historiography', TAPA 123 (1993), 353-77, at 


particularly well-acquainted with Plato (cf. T. Cole, 
“The sources and composition of Polybius VI’, Histo- 


354. Obviously, as much of my paper implicitly 
suggests, there is little that is modern about post- 
modernism. 

2 Polybius refuses comparison (6.47.7) between the 
Roman mixed constitution and the constitution of 
Plato's Republic, on the grounds that comparison of 
something not tested in action with actual constitu- 
tions would be like comparing a statue with living and 
breathing men (ibid., 10). Polybius may not have been 


ría 13 (1964), 484 n.113) but his analogy of a statue is 
a pertinent critique of the mimetic nature of the 
Republic itself. 

27 6.15.8 (‘through which the generals bring the 
vividness of their accomplishments into the view of 
the citizens"). 

28 Apelles enters Corinth ‘in pomp’ (Walbank, op. 
cit. (n. 17), 559) at 5.26.9; ‘melodramatic’ (ibid., 579 
ad 5.48.9). 
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III. ‘ALIQUID NOSTRIS REBUS LUCIS’ 


In 60, Cicero was determined that his political prestige lose no lustre in the face of 
chronic turbulence in the politics of Rome. In a letter of June ( Att. 2.1) he detailed to 
Atticus the problems he faced in “Romulus cesspool':? not only was his enemy Clodius 
intent on becoming a tribune, but Flavius’ agrarian bill (Att. 2.6), which seems to have 
made provision for not only Pompeius veterans but all needy citizens, '? was (although 
fading) still very much a pressing issue: the consul Metellus Celer had been imprisoned 
by Flavius for his opposition; and there was rioting (Att. 2.8). Cicero was still seeking to 
protect the ‘army of men of wealth’ upon whom the state rested from “that contional 
leech upon the treasury, the wretched and starving mob'.?! In such a context he 
understood praise for himself, which reflected his achievements in his consulship, to be 
in the best interests of the res publica.*? While leading optimates (‘nostri principes”) 
thought they touched heaven if their mullets ate from their hands, he was a pragmatic 
optimate capable of exerting beneficent influence even upon Caesar.** His political 
effectiveness demonstrated by his steadfastness. as consul, Cicero now wished to 
maintain his authority by ensuring that the significance of his achievements was not 
forgotten. Hence he sought validation through comparison with eternal models of good 
statesmanship. The letter in which he describes to Atticus the increasingly hostile 
environment at Rome begins with animated consideration of the aggrandizement of his 
consular reputation: he has written an account in Greek, which he would like circulated 
in Athens and other towns: ‘I think it may shed some light upon my achievements' ?* 
He compared, moreover, his political stature with that of Demosthenes; and also sent to 
Atticus a selection of speeches that ‘might be called consular'.?? 

This selection highlighted Cicero's oratorical effectiveness in dominating a contio. 
He included among the ten speeches (plus two apospasmatia on the Rullan legislation) a 
preponderance of speeches that evinced his ability to sway the Populus, including the 
defence of Rabirius, two speeches delivered in the Senate, and no less than seven 


22 Cato meanwhile, opposing concessions to 
Equites, spoke in the Senate as though he was living 
in Plato's Republic, jeopardizing Cicero's policies: in 
January of 60 it seemed (Att. 1.18.3) as though the 
two foundations of the ves publica he alone had 
established, the auctoritas of the Senate and the 
concordia of the Senate and Equites, had been 
overturned. 

30 Dio 37.50.1; D. R. Shackleton Bailey, Cicero's 
Letters to Atticus I (1965), 333. In March, Cicero had 
told Atticus (Aft. 1.19.4) that he was trying to satisfy 
the Populus and Pompeius but was insisting upon 
purchase rather than expropriation of land for 
‘draining the dregs of the city and repopulating Italy’; 
the rich after all were his army. ‘Dregs’ — cf. leg. ag. 
2.70, supposedly Rullus’ derogation (and of course 
duly criticized by Cicero). 

31 Att. 1.19.4; ibid., 16.11; cf. P. A. Brunt, Social 
Conflicts in the Roman Republic (1971), 124-6. 

32 [Te justified (Att. 2.1.6) his friendly relations with 
Pompeius by noting that Pompeius had become less 
inclined to court the Populus and had taken to 
eulogizing Cicero’s achievements in saving the state; 
he did not know how much this praise helped his own 
cause but was certain it helped the res publica. 

33 ibid., 6—7, asking ‘Don’t you think I do service 
enough if I succeed in removing the desire to do harm 
from those who have the power?’ ‘nonne tibi satis 
prodesse videor si perficio ut ii nolint obesse qui 
possunt?” (Shackleton Bailey's translation). 


3 ibid., 2: videtur enim posse aliquid nostris rebus 
lucis adferre’. ‘Achievements’: Shackleton Bailey, op. 
cit. (n. 30), ad loc. This concern was uppermost in his 
mind after his receipt of his friend's own, less orna- 
mented monograph (1). In March, Cicero recollected 
the ‘immortal glory’ he had won in the last month of 
his.consulship and which Pompeius had acknow- 
ledged in the Senate and announced to Atticus that he 
was sending him a memoir in Greek of his consulship: 
Ait. 1.19.6—7 and 10. 

55 ibid., 3. Since the speeches were intended to show 
Cicero's oratorical prowess, the published texts are 
hence likely to testify accurately to the persuasive 
tactics he adopted: cf. P. A. Brunt, “Laus imperi? , in 
P. D. A. Garnsey and C. R. Whittaker (eds), Imperi- 
alism in the Ancient World (1978), 160-1. Although 
Cicero does sometimes impart to a text the illusion of 
being a real speech actually being delivered (G. 
Kennedy, The Art of Rhetoric in the Roman World 300 
B.C.-A.D. 300 (1972), 164, with the example of Verr. 
2.3.167 and an allusion to Verres’ countenance), the 
text of De lege agraria II is unlikely to offer a verbatim 
transcript of Cicero's oratorical performance. Cicero 
was not one to deliver his words with eyes downcast 
upon a script, unlike (a less compellingly eloquent) 
Pompeius: Sest. 129. It is possible that texts of 
consular speeches were already in some sort of public 
circulation: so W. C. McDermott, 'Cicero's publica- 
tion of his consular orations', Philologus 116 (1972), 
277-84. 
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speeches that had been delivered directly to the Populus.” With the possible exception 
of his declining a province, none of the positions he advocated in these speeches would 
seem inherently popular. In advertising his ability to prevail on unpopular issues, 
Cicero was establishing himself as a worthy successor to the roll-call of exemplary 
orators of the past.” The challenges facing such orators had ever increased: long gone 
were the days when Scipio Nasica (as consul in 138) could simply tell a restive audience 
that he knew best what was in the best interests of the res publica and they should keep 
quiet.?? It was no routine matter for Cicero to address a contio: waiting until sure of both 
his oratorical ability and his authority, he did not speak from the Rostra before he was a 
praetor (in 66).* Such assets were essential to the glorious business of winning over the 
sympathies of the starveling rabble. 

The De lege agraria II certainly provided an exemplary lesson in how to appear 
popular upon the Rostra when a land bill, a traditional staple of populares, might appeal 
as an idea to some in the Forum, even if actual soil would not.* Little is known for 
certain about the contents of the bill or those secretly supporting it: Cicero claims in 
Senate and contio that powerful figures lurk in the background; but nothing in his 
account of the bill is wholly trustworthy.*! What is clear is that, even if the urban plebs 
had relatively little direct material interest in agrarian reform, this bill threatened to 
expose the incompatibility between optimate pilotage of the res publica and traditional 
popular concerns. The measure was, therefore, also a significant challenge to Cicero 
himself, who certainly hated the very idea of agrarian legislation and whose status as a 
popularis extended little beyond the public support of Pompeius that had helped ensure 
his ascent of the cursus. Consequently, in his first contio Cicero had to show that a 
consul could be as much a popular champion as any tribune.” 

At this point it should be admitted that the exact nature of Cicero's contribution to 
the demise of tribunal legislation can only be surmised: it is known only that Rullus' bill 
did not become law and so Cicero would face further battles against land-distribution 
proposals.“ But it can be assumed that, if Cicero particularly wished the world to 
remember this speech at a contio in 60, when provision had still not been made for 
Pompeius' veterans (let alone the urban mob), the bill's failure was an achievement in 
which he had reason to take great pride. Through publication of this speech at a contio 
Cicero commemorated a glorious triumph for himself and his conception of a healthy 
res publica in his handling of the sympathies of a contio. His success in defeating the 
Rullan bill indeed was built upon his presentation of himself as a popularis. 

Cicero bases his credentials as a popular champion upon respect for his audience: 
he begins his speech with a customary expression of gratitude for his election (1); he also 


36 Besides the De lege agraria II, there was the 
speech opposing repeal of Sulla's law that deprived 
the sons of the proscribed of their full citizen rights, 
the (sadly now lost) speech he had delivered to the 
people in a (surely tricky) defence of Otho, calming 
their anger (Pliny, HN 7.116) that had long festered 
at his bill (of 67) governing seating in the theatre; 
there were also two Catilinarian speeches delivered to 
the populus, and the speech he delivered to a contio in 
which he renounced his claim to a province. 

37 With these speeches Cicero satisfied the keen 
interest of younger contemporaries (Att. 2.1.3), 
offering presumably useful lessons. 

33 Val. Max. 3.7.3. 

39 De imp. Pomp. 2. Caesar perhaps addressed the 
same contio: Dio 36.43.2. 

+ Leg. ag. 2.71; cf. Brunt, op. cit. (n. 15), 245 and 
250-1. Rullus presumably had made himself vulner- 
able to Cicero's charge that he planned ‘to drain off” 
city dwellers: supra, n. 30. 

+: Modern scholarship has followed Cicero's lead 
(leg. ag. 1.11, 16, 22; 2.20, 23, 63, 98) in looking 
behind Rullus for ulterior. powers. G. V. Sumner 
(Cicero, Pompeius, and Rullus', TAPA 97 (1966), 
569—82) provides a useful summary of various theor- 
ies, whilst arguing for Pompeius' ultimate support of 


the bill. This is unconvincing: few senators in that 
case could have been expected to be influenced by 
Cicero's insistence that the bill attacked Pompeius 
(leg. ag. 1.13), since such a grand secret was unlikely 
to be kept in Roman political society. 'Tribunes, 
moreover, surely consulted their own political inter- 
ests as well as powerful friends. Cicero's discussion of 
the bill's contents seems especially fanciful at leg. ag. 
2.37 and 53. 

*?? Besides the Rullan and Flavian schemes, Cicero 
opposed Caesar's legislation: Ætt. 2.16.12. Naturally 
Cicero publicly claims (leg. ag. 2.10) to support 
agrarian reform and to be sympathetic to the Gracchi 
and the tradition they and their popularly-prized 
memory generated. Pompeius: esp. Comm. Pet. 5, 14, 
and 51. 

% Leg. ag. 2.14; he will further insist towards the 
close of the oration (ibid., 101-2) that he is not 
frightened of a contio and is indeed popularis. He so 
established the nature of his contest with Rullus in 
the Senate: leg. ag. 1.23. 

+ F. Millar, ‘Popular politics in the late Republic’, 
in I. Malkin and Z. W. Rubinsohn (eds), Leaders and 
Masses in the Roman World: Studies in Honor of Zvi 
Yavetz (1995), 91—113, at 104. 
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stresses (1—4) that he is a novus homo. Then he solemnly declares (6) his willingness to 
make appearances at the Rostra, in marked contrast with the habits of his predecessors: 


Mihi autem, Quirites, omnia potius perpetienda esse duco quam non ita gerendum 
consulatum, ut in omnibus meis factis atque consiliis vestrum de me factum consiliumque 
laudetur. Accedit etiam ille mihi summus labor ac difficillima ratio consulatus gerendi, quod 
non eadem mihi qua superioribus consulibus lege et condicione utendum esse decrevi, qui 
aditum huius loci conspectumque vestrum partim magnopere fugerunt, partim non 
vehementer secuti sunt. 


It is my belief, Quirites, that in my consulship endless endurance is preferable to failure to 
ensure that in my case your considered action finds praise in all my actions and counsels. In 
addition I am faced with a considerable challenge and a very difficult business in the conduct 
of the consulship: I have made it my policy not to employ the same law and provisions as 
previous consuls, who either hurried to shun or else only half-heartedly pursued the 
approach to this place and the view of you. 


In his majestically wheedling play with legalistic vocabulary evoking constitutional 
gravitas, Cicero made his very visibility constitute a formal acknowledgement of the 
Quirites! entitlement to expect respect from those it elevated in dignity. Clearly there 
were protocols — as important as any constitutional rubrics — that informed political 
communication: Cicero knew well how to make a ritual show of deference in order to 
prevail. Nor did he find his visibility unwelcome. A dignified Cicero now had no 
hesitation about mounting the Rostra: there was no shortage of other men seeking the 
limelight and in a true republic no citizen monopolized the popular gaze." Hitherto 
Cicero had worked hard to appear popularis in winning election. Once elected, he used 
his skills in speciousness to illuminate an optimate's credentials. 


IV. VISIBILITY AND POPULARITY 


Before examining just how Cicero actually used his conspicuousness upon the 
Rostra as the basis for his demolition of the Rullan bill, it will be useful to show in more 
detail the political necessity of Cicero's gestures of respect towards popular sensibilities. 
His career was built upon successful advertisement of qualities appealing to Romans of 
every social rank. Lowly citizens surely cherished the spectacle of notables deigning to 
recognize the existence of men whom they would rather disdain. “Blessed state which 
brings all so nearly on a level ... I wish it were election time always! wrote an 
eighteenth-century American artisan, who frankly savoured 'a shake of the hand, a 
pleasing smile, and a little familiar chat with gentlemen; who have not for these seven 
years past condescended to look at them’.** In the absence of a lowly Roman's 
perspective, such comparative information can inform our picture of Roman socio- 
politics at election-time, when the Populus determined political destinies. 

Although the votes of wealthier citizens counted for more in the Comitia Centuriata, 
elections involved more than a simple assaying of votes according to property-class. By 
analysis of electoral bribery in the late Republic, the work of Yakobson has shown that 
even in the Comitia Centuriata the urban plebs enjoyed influence greater than has often 
been supposed; and, furthermore, that the divide between rich and poor in Rome has 


55 That would be indicative of autocracy — the time 46 From a letter submitted by an artisan reader to 
of Sulla, for instance, was a time “when all gaze upon The Pennsylvania Evening Post on 27 April 1776 
one’ — Cic., Pro Rose. Am. 22. On this occasion (quoted in J. Fliegelman, Declaring Independence: 
Cicero remarks (leg. ag. 2.56) that Sulla acted outrage- Jefferson, Natural Language, and the Culture of Per- 
ously but at least did not avoid the conspectus of those formance (1993), 110—11). 


he outraged. 
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too readily been overestimated.* The votes of the citizens of the lower centuries could 
be decisive in some elections; and there were men living far from poverty who would 
nevertheless welcome a material consideration for their vote. Bribery need not be a 
simple purchasing of a constitutionalist's commodity.^? Expenditure upon the tenues 
aimed to win their favour;*° and their favour, when advertised, created a trend. 

In no way was favour better advertised than by the sight of crowds attending a man 
of consequence, and making the occasion of their presence in his company a notable and 
memorable event. Escorts and entourages had always been an important part of the life 
of the res publica in signalling political consequence.** According to Sempronius Asellio, 
"Tiberius Gracchus never left his house without the attendance of three or four thousand 
well-wishers.” Drusus (in 91) returned from the Forum ‘surrounded by the huge and 
uncouth crowd that always accompanied him’.*? Such popular demonstrations indicated 
support for a man and his course of action.** Thus an ambitious candidate tried to seem 
popular according to the terms of a communal script that placed a premium upon 
conspicuous popular approval. Escorts in public were, according to the evidence of the 
Commentariolum Petitionis, simply indispensable to the candidate. 

The Commentariolum's systematic and rational discourse perhaps diminishes 
distaste for truckling and ingratiating, flattering and falsely promising, by making these 
techniques of candidacy seem quite natural.?* In any event, the account makes explicit 
that impression-management must be orchestrated. Success is presented as dependent 
upon two ‘partes’: not just the need for friends but also a concern with popular strategy 
(16 and 41). It is important that Cicero advertise the number and variety of his friends 
(3). There are certainly some friends who can exert influence: if the principes in the 
collegia, the suburbs, the pagi, and the vicinitates and throughout Italy can be secured as 
friends, they can easily ensure the support of the ‘rest of the multitude’ (30); friends too 


+7 A, Yakobson, “Petitio et largitio: popular parti- 
cipation in the centuriate assembly of the late Repub- 
lic’, RS 82 (1992), 32-52, remarking (at 43) that “the 
social gap between the lower strata and many of those 
registered in the first class was less dramatic than is 
often assumed’. Sallust speaks (BF 73.6) of the unusual 
presence of opifices and agrestes at the consular elec- 
tions of 108. 

48 While details of this sociopolitical class are hard 
to reconstruct, the generosity of Caesar (though not in 
an electoral context), in giving rent relief of up to 
2,000 sesterces, is suggestive: Suet., DY 38. 

4 Yakobson acknowledges, op. cit. (n. 47), 32-3, 
that ‘a Roman politician could have many reasons, 
personal as well as political, to practise and display 
generosity; not all of them had to do with elections”, 

59 A, Lintott, 'Electoral bribery in the Roman 
Republic’, YRS 80 (1990), 11. 

51 As Nicolethas emphasized: op. cit. (n. 7), 356—61. 
Of course, escorts marked the fame and celebrity of 
some who are not obviously politically powerful or 
greatly consequential — at least in imperial times: 
'Thessalus, a doctor in the time of Nero, had bigger 
escorts than any actor or any driver of three-horse 
chariots: Pliny, HN 29.9. 

52 Gell. 2.13.4. Also, 'the many' saw C. Gracchus 
surrounded by contractors, artisans, ambassadors, 
magistrates, soldiers, and philologoi: Plut., C. Grac. 6. 

53 Vell. 2.14.1 (immensa illa et incondita, quae eum 
semper comitabatur, cinctus multitudine”). The 
crowd had to be dismissed when the assassins struck: 
App., BC 1.36. Even the infamous pseudo-Marius 
was a serious political force, for he drew a large crowd: 
e.g. Nic. Dam., F 128.32. 

54 e.g. for Caesar in 62: Suet., D¥ 16.2. A passage of 
Nicolaos (F 130.127) also gives some idea of the 
audience attending a great notable at a crucial political 
moment: when Octavius was accused by Antonius of 
trying to have him murdered, Octavius made his 
protests to those who came to greet him at his 
salutatio. Senators, however, might have different 


favourites. Cato was escorted by senators when led off 
to prison on Caesar's orders in 59: Gell. 4.10.8. Cato 
again acted unexpectedly and thus memorably in 
remaining silent: Plut., Caes. 14. Cato had, it seems, a 
habit of being oblivious to grand receptions: e.g. Vell. 
2.45.5. His extraordinary behaviour was none the less 
spectacular. 

55 367. 

56 A summary of views on its authorship is provided 
by J. S. Richardson, “The Commentariolum Petitionis”, 
Historia 20 (1971), 436-42. Arguments for composi- 
tion in the early Empire depend upon the silence over 
the supposed “first Catilinarian conspiracy! of 65, 
parallels to speeches of M. Cicero, and puzzlement 
over the function of the work. It declares its aim (1) 
*ut ea quae in re dispersa atque infinita viderentur esse 
ratione et distributione sub uno aspectu ponerentur' 
('so that things which in practice seem scattered and 
limitless can be brought by rational classification into 
a single focus”), It is also tempting to believe that this 
is a conscious innovation: the epistolary form is often 
the medium for discourses that have as yet no appro- 
priate generic home. Ratio lies, in the letters of M. 
Cicero himself, at the heart of a petitio, conveying a 
sense of system: Aft. 1.1.1. The last sententia of the 
Commentariolum is an expression of a desire that ‘hoc 
commentariolum petitionis haberi omni ratione per- 
fectum' (that 'this handbook of candidacy be consid- 
ered complete in every ratio”). 'The work's claim (58) 
to pertain to M. Cicero himself and not to all who seek 
honours does not preclude others from profiting from 
it. The solicitation of desired changes in the final 
paragraph need not prevent some circulation of the 
text in this form, although the absence of comment by 
ancient authors about this text would suggest ‘non- 
publication” (Richardson, ibid., 439 n. 34). It can 
nevertheless be used as a guide to the practicalities of 
politics in the late Republic, since at worst an imperial 
writer still knew more about, or at least could better 
visualize, politics than any modern historian, while 
Quintus' authorship cannot certainly be disproved. 
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can somehow confirm the support of the centuries (29). Yet the category of 'friends' is 
also to be widened to include ‘whoever shows some goodwill, cultivates you, or visits 
your house regularly'(16). Friends of different distinction can perform tasks appropriate 
to their status: at one extreme are illustres (18); at the other, freedmen or even slaves who 
have the power to affect the fama of the candidate (17). Some citizen friends can provide 
adsectatio (34) for the candidate at home, in moving from home to public spaces, and 
everywhere. 

Those who are only potentially friends are, of course, the especial object of the 
popularis ratio, which “needs knowledge of names, charm, constant attendance, 
generosity, publicity, show in the res publica’ (41). These aspects of the electoral 
environment shape the public behaviour of a consular candidate (41—53); and all depend 
upon a rhetoric of appearances rather than mechanisms of clientage. Cicero must show 
that he knows people's names; possession of what is missing in his nature must be 
simulated (42). Blanditia is necessary to solicit friendship; it is thus indispensable for a 
candidate whose ‘countenance, expression, and conversation’ (‘et frons et vultus et 
sermo") must be made to suit those he meets (42). Adsuitas means leaving no voter able 
to say that he has not been canvassed. Benignitas means generosity to one's friends 
which will win praise pleasing to the multitudo; as well as wider expenditure on banquets 
organized by tribe (44); it also demands a general air of approachability day or night 
(44): vultus and frons (which is the “gate of the mind") are of crucial importance. Likewise 
promises are to be made in an obviously easy way (46), since men are charmed more ‘by 
looks and rhetoric than by any actual benefit’.°* Since appearances determine how the 
candidate is interpreted, fama is ever at stake (49). Rumor is to be constructed upon 
Cicero's strong points as a candidate, from fame as an orator and as champion of the 
interests of the equites to the evidence of the crowds of supporters from the municipia 
(50); the urbana multitudo knew at first hand of Cicero's efforts on behalf of Pompeius 
and the tribunes Manilius and Cornelius (51). The last item in the list of essentials is 
species, which emphatically caps the list and implicitly subsumes many of the earlier 
points (52): ‘finally, make sure that the whole candidacy is full of pomp, that it is 
brilliant, splendid, popularis, that it has supreme attractiveness and dignity... 5? 
Obviously, electoral success depended upon a candidate's skills of showmanship as he 
busied himself about town and hid his true feelings about inferiors respectfully beneath 
his smile. 

Cicero understood well that the logic behind such rituals of egalitarianism was that 
ultimately it preserved civic harmony.” So, like other ambitious men, he was to be seen 
looking disingenuously into the faces of the crowd, committed at election-time to 
satisfying emotional needs rather than studiously considered criteria.“ The reciprocal 
relationship was unavoidable and hallowed by tradition. It also had its advantages for a 
man whose political prestige depended upon his ability to preserve the bulwark of the 
res publica through his own popularity in the Forum.” Cicero triumphed at his first 
contio of 63 because he presented a conspectus that was as awesome as it was pleasing. 


V. LOOKING AT THE CONSUL 


When Cicero, after all the hard work of the campaign, finally ascended the Rostra 
and issued with consular authority dire warnings of the threats contained. in the 


57 ‘desiderat nomenclationem, blanditiam, adsiduit- 
atem, benignitatem, rumorem, speciem in re publica'. 

58 “sic homines fronte et oratione magis quam ipso 
beneficio reque capiuntur’. 

59 *bostremo tota petitio cura ut pompae plena sit, ut 
inlustris, ut splendida, ut.popularis sit, ut habeat 
summam speciem ac dignitatem ...' The passage 
continues with the exhortation that the flaws of 
competitors be publicized. 

60 Leg. 3.24, so defending the tribunate’s contribu- 


tion to a sense of equality with senators. Such 
egalitarianism was still an important theme in the 
Principate. A. Wallace-Hadrill, ‘Civilis princeps: 
between citizen and king’, JRS 72 (1982), 32-48, 
argues that for an emperor 'to be honoured in the 
same coin as his subjects ensured that the currency 
retained its value' (at 47). 

61 e.g. Cic., Planc. 9. 

62 Two thousand men of substance: Cic., Off. 2.73. 
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tribunician proposals, his speech drew great persuasive power from its vignettes, which 
seemed to offer ‘objective proof for the stated and unstated contentions’ of his words. 
On this occasion his vignettes were particularly effective, because Cicero was now 
projecting the maiestas of his rank. If he knew how to intimate his deference to the 
Populus, he also certainly knew how to command the Populus' deference at a contio by 
virtue of the aesthetic impressiveness of his office. Polybius would have found nothing 
amiss in this aspect of Cicero's power. His person was embellished by the appurtenances 
of power — the fasces, lictors, and everything else that signified the distinction between 
holders of imperium and citizens who might be expected to obey orders — and respectful 
heed to admonishments about the welfare of the res publica.$* 

The Roman ceremonies of state are, as Marshall has remarked, not ‘neutral clues in 
an investigation of constitutional theory which has as its aim precision of technicalities 
and recovery of the archaic origins of state-ceremonial rather than its significance in the 
life of the developed Republic and Principate'.* The significance here is that there was 
no mistaking the man who moved at the head of a small crowd of official lictors as merely 
one citizen among many, since such an escort immediately proclaimed his distinction. 
Such dignity must have made a great impression on all who saw it, just as it did upon an 
alien observer such as Nicolaos.” Hence the realization of dignitas in the form of lictors 
was invariably prized highly by those who could claim them: C. Iulius Caesar, perhaps 
more concerned than most with physical displays of prominence, actually drew up 
legislation to make his consular retinue more impressive in the months when his 
colleague Bibulus held the fasces;™ dictators traditionally were able to indicate their 
exceptional authority by keeping extra-large escorts;“ even senators travelling in the 
provinces coveted the signs of their importance.” 

This prize of office was valued for its own sake; it also made its possessor attractively 
emblematic of the res publica itself." Lictors and fasces had the power to evoke two 
powerful emotions in those who beheld them: pride and fear.”? Both of these were active 
in Cicero's contio. National pride was central to his persuasive strategy that day; so too 
was his insistence that his very presence bespoke his close relationship to the Populus. 
These affections were not over-awed by the sight of the consul: because the source of a 
magistrate's power was the Populus, protocol dictated that lictors dipped the fasces to 
pay respect to the consul's audience, just as they did to Vestals or to a magistrate of 
higher station than the man they escorted.?* This gesture ‘was a pleasing spectacle to the 


53 A. Vasaly, Representations: Images of the World in 
Ciceronian Oratory (1993), xi. 

64 As Plutarch (Rom. Quaest. 81) observes, pomp 
and circumstance befit magistracies with imperium 
but not the tribunate. Cicero had been elected consul 
prior or maior so he held the fasces in the first month 
of the year. For alternation of the fasces see Cic., Rep. 
2.55, Livy 2.1.8, Dion., Ant. Rom. 5.2.1, Festus Gloss. 
Lat. p. 154 Lindsay; À. J. Marshall, 'Symbols and 
showmanship in Roman public life: the fasces', 
Phoenix 38 (1984), 120-41, at 131. On the Etruscan 
origin of lictors see Dion., Ant. Rom. 3.61; the consuls 
retained all the regalia except the crown and the 
embroidered robe (ibid., 62.2; cf. 4.74). 

65 Marshall, op. cit. (n.64), 120. On the awe- 
inspiring aura surrounding higher magistracies 
throughout the Republic cf. K.-J. Hélkeskamp, ‘Con- 
quest, competition and consensus: Roman expansion 
in Italy and the rise of the nobilitas’, Historia 42 
(1993), 20. . 

56 It is suggestive that in desperate times an official- 
looking escort might work well as a disguise for the 
proscribed: Val. Max. 7.3.9. 

$7 F 130.78, describing the procession of lictors 
‘restraining the crowd on both sides’ (ÉvOzv Kai Evdev 
tov ÓyXov avet pyovtss). 

$8 Suet., DF 20.1; cf. L. R. Taylor and T. R. S. 
Broughton, "The order of the two consuls’ names in 
the yearly lists’, MAAR 19 (1949), I-14. 

$9? e.g. Q. Fabius had two dozen to show the péye0oc 


and óykoc of the office: Plut., Fab. 4. Sulla had twenty- 
four axes and a big bodyguard: App., BC 1.100; Livy 
(Ep. 89) also found the display of Sulla's power worth 
attention great enough for the wretched epitomator to 
mention. The early dictator Liarcius wished thus to 
show the might of his office: Dion., Ant. Rom. 5.75.2. 
In 47 Antonius as magister equitum was accompanied 
by six lictors: Dio 42.27.2. 

70 On this practice see esp. Cic., Fam. 12.21, com- 
mending the dignitas of C. Anicius (who was on a 
legatio libera to Africa). Verres as legatus had lictors; 
one was killed in Lampsacus, which caused quite an 
uproar: Verr. 2.1.67—8. 

7! Cicero reels off the prizes of office (Cluent. 154) as 
‘locus, auctoritas, domi splendor, apud exteras 
nationes nomen et gratia, toga praetexta, sella curulis, 
insignia, fasces, exercitus, imperia, provinciae’ 
(place, authority, splendour at home, name and 
influence abroad, trim on the toga, an official chair, 
decorations, fasces, armies, commands, provinces"). 

72 Marshall, op. cit. (n..64), 130, although perhaps 
with too much emphasis on fear — Dionysius 
describes (Ant. Rom. 7.35.5), with some consideration 
of what his own eyes told him, the power of the fasces 
to evoke rather aióóc. 

73 The gesture was made to the people when 
gathered in either comitial or contional assembly. 
Cic., Rep. 1.62, 2.53; Plut., Public. 10; Quint., Inst. 
3.7.18; Florus 3.9.4; Dio 3.13.2. 
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multitude'."* Moreover, the magistrate could take personal credit for such ingratiation. 
Besides the requirements of etiquette, the official entourage was also the personal 
instrument, and almost an appendage, of the man they followed, going wherever he 
went and allowing nobody to step between them.” Because his power was symbolically 
understood as emblematic of the res publica, Cicero's assertion that there was tribunician 
contempt for his consular dignity gained great emotional force." The other emotions 
aroused by the fasces also helped to increase Cicero's authority as spokesman for the 
whole community.” 

Cicero's persuasiveness was also increased by the consul's pre-eminent role in the 
religious life of Rome which Polybius perceived as powerful. Before his contio, Cicero 
had already been seen charismatically involved in maintaining Rome's links to the gods. 
The ceremony in which consuls were installed in office seems to have started with an 
auspicatio and then, in a procession with lictors and an escort of friends, the new consul 
made his stately way to the Capitoline. There he sat upon a sella curulis. Then he 
sacrificed.” Consuls, and lesser magistrates too, sacrificed on behalf of the entire state. 
It is one thing to sacrifice as a priest or even as a privatus? but quite another degree of 
spectacular prestige to do so as a consul. Magistrates setting out from the city sacrificed 
to carry the favour of the gods with them to their provinces and to advertise their 
splendour to the crowd; Antonius’ neglect of this ritual, for instance, was cited as 
evidence of thorough unsuitability to hold imperium. On the other hand, a splendid 
sacrifice made a man seem ideally suited to high office: when Octavius entered Rome as 
consul for the first time he promptly sacrificed.?! 'T'welve ominous vultures were not the 
only spectators. 

The practical ingredients of a sacrificial ceremony made it a striking civic spectacle. 
In Appian, a writer perennially interested in memorable sacrifices and religious 
outrages, there is a description of the terrible death of a praetor which strikingly conveys 
the aesthetic impression made by the ritual of magisterial sacrifice. Asellio was set upon 
and lynched (in 89 B.c.) by money-lenders whilst engaged in the preliminaries of 
sacrifice (to Castor and Pollux) in the Forum, with a crowd standing around him “as was 
usual at a sacrifice”. Then, 

obo uev xai Acs)iiov otparnyóv te kai on&vóov Kai iepăv Kai Extypucov Ec0ÂTa óc £v Ovoig 

Teptkeipevos di Sevtépav dpav ¿opálero £v &yopå peon naps tepol. 


Thus Asellio, whilst a praetor and pouring the libation, clad in the sacred and gilded 
vestment for sacrifice, was slaughtered about the second hour in the middle of the 
Forum amidst the rites. 


The horror of the scene was all the greater because of the distinction afforded by the 
special clothing, the ceremony, and by the presence of an audience in the Forum. The 
legitimate sense of pre-eminence bestowed by a sacrificial occasion is conveyed in 
artistic monuments, in which the focal point for the observer is always the sacrificant: 
thus upon a third-century cista a triumphant general is the centre of interest; in the last 
years of the Republic the same prominence is to be found in L. Domitius Ahenobarbus’ 


74 Livy 2.7.7; cf. Marshall, op. cit. (n. 64), 132. 

75 Val. Max. 2.2.4. There is evidence to suggest that 
magistrates actively order the fasces to be lowered 
before a superior; e.g. Coriolanus even orders this to 
be done before his mother: Dion., Ant. Rom. 8.44.4. 
Lictors were very conscious of protocol: Quadrigarius 
(F 59 Peter = Gell. 2.2.13) relates that lictors told Q. 
Fabius Maximus to dismount from his horse when he 
encountered his son, the consul: the consular imperium 
came directly from the Populus. 

76 Esp. leg. ag. 2.55. 

77 cf. the observation of Bell, op. cit. (n. 10), 221-2, 
that ‘in terms of its scope, dependence, and legitima- 
tion, the type of authority formulated by ritualization 
tends to make ritual activities effective in grounding 
and displaying a sense of community without overrid- 
ing the autonomy of individuals or subgroups'. 


78 Details of all such at H. S. Versnel, Triumphus 
(1970), 302. 

79 Caesarian ‘charismatic’ politics is an instructive 
example: when C. Iulius Caesar was sacrificing, his 
great-nephew stood close by him. Others too wished 
to be seen close to the most powerful man in the 
western world. But these Caesar ordered to yield to 
the young man — Nic. Dam. 9o F 127, 17-18: 
Octavius was everywhere to be seen with Caesar. 

80 Cic., Phil. 3.11; cf. 5.24. 

8. App., BC 3.94. 

82 BC 1.54. Regarding the distinctiveness of the 
clothing it is worth noticing how C. Iulius Caesar 
combined the associations of different roles in one 
ceremony when he obtained the right to sacrifice in 
triumphal dress: e.g. App., BC 2.106. 
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relief commemorating a lustratio.* This centrality might be understood as a form of 
power, if control of religious ceremonial was as ‘fundamental to political power in 
Republican Rome’ as really seems to be the case.** 

Magistrates had in fact what might be termed charismatic power. In their 
religious prominence men such as Domitius, or for that matter Cicero, were maintaining 
the community's link to its gods and upholding its place in the cosmos.** No sociological 
taxonomy of authority can identify possession of innate charisma, since to be perceived 
as a charismatic leader is to be such, regardless of whether the perception depends upon 
an individual’s unprecedented status in the society or upon opportunities afforded by 
traditional routines and ritualized roles.* Roman magistrates were able to elicit awe as 
individuals even if their charisma originated in offices bestowed by the Populus. 

Visual messages thus had an important place in Republican politics and in 
contiones. To understand the full context of oratorical performance it is necessary to 
rememember that the messages were constructed around specific vivid sights. So it 
should be assumed that a great deal of persuasion had taken place before Cicero began 
his speech, when the crowd had beheld a consul charismatically embellished by ritual 
drama. As Cicero unfolded his arguments about the dangers lurking in Rullus' 
legislation, no-one who listened could fail to be reminded of why the national leader was 
entitled to a respectful hearing, since Cicero's speech persistently alluded to emblematic 
national ceremony. The charismatic aspects of Cicero's visibility thus brought to bear a 
power beyond that of simple eloquence, beguiling cadences, or reasoned arguments 
about material interest. 


VI. POWERFUL PICTURES 


When Cicero wishes to explain the danger Rome will face from Capua if the Rullan 
bill is passed into law, he characterizes the threat primarily by reference to the central 
ceremonial practices of the state — and of course to the presently pre-eminent ritual 
actor in the state. He stresses that Capua can be seen (leg. ag. 2.90). He makes himself a 
direct witness of what was to be seen in Capua, at least when he was a young man, and 
offers a description (92) so that the Roman citizens may 'perceive and understand' the 
superbia inherent in the very place.% The Capuan magistrates, L. Considius and S. 
Saltius, who founded the colony, are brought dramatically to life so that the constitution 
can be grasped through reference to the rituals performed there by the officials. Sinister 
ambitions are imputed to the titles of the magistrates, who call themselves praetores, not 
duumviri as in other colonies: perhaps in a few years they will be eager for the name of 
consules. This point is reinforced by emphasis upon the similarity of Capuan and Roman 
lictors and sacrifice, which also implicitly invokes Cicero's personal impressiveness. 
The leading Capuans will obviously be a threat to Rome's security (93—4): 


83 T. S. Ryberg, Rites of the State Religion in Roman 
Art, MAAR 22 (1955), 20-2, 27-34, esp. 29: ‘the 
composition is managed in such a way as to throw the 
emphasis upon the sacrificant . . .' The Ahenobarbus 
Scene seems to have generic similarities to representa- 
tions of sacrifice on official Roman monuments: O. 
Brendel, Prolegomena to the Study of Roman Art (repr. 
1979), 133. R. Gordon stresses how the visual repres- 
entation of Roman sacrifice ‘summarily reproduces 
key aspects of the social and political system’ in the 
Empire (‘The veil of power’, in M. Beard and J. 
North (eds), Pagan Priests: Religion and Power in the 
Ancient World (1990), 201—34, at 206). 

8 J. A. North, ‘Democratic politics in Republican 
Rome’, Past and Present 126 (1990), 3-21, at 17. 

8 After M. Weber, The Theory of Social and Eco- 
nomic Organization (ed. T. Parsons, 1947), 358-77. 


Weber’s discussion is best taken as suggestive rather 
than prescriptive of the terms of analysis. 

86 cf. E, Shils, ‘Charisma, order and status’, Amer- 
ican Sociological Review 30 (1965), 199—213. 

97 cf, R.C. Tucker, ‘The theory of charismatic 
leadership’, Daedalus 97 (1968), 731-56. 

88 cf. Millar, op. cit. (n. 44), 103 and 111. 

39 Although he treads carefully, he does this at some 
risk of reminding his audience that the M. Brutus 
(mentioned at 89 and 92), who proposed as tribune in 
83 establishing a colony at Capua, had been a sup- 
porter of the popularly beloved young C. Marius 
killed by Sulla: Cic., Quinet. 65; Plut., Sul. 9; App, 
BC 1.88 and 95; Livy, Ep. 89. This event was perhaps 
too remote for popular memory or else inserted into 
the circulated text for optimate consumption. 


90 
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Deinde anteibant lictores non cum bacillis, sed, ut hic praetoribus urbanis anteeunt, cum 
fascibus. Erant hostiae maiores in foro constitutae, quae ab his praetoribus de tribunali sicut 
a nobis consulibus de consilii sententia probatae ad praeconem et ad tibicinem immolaban- 
tur. Deinde patres conscripti vocabantur. Iam vero vultum Considi videre ferundum vix 
erat. Quem hominem ‘vegrandem ac retorridum' Romae contemptum, abiectum videbamus, 
hunc Capuae Campano supercilio ac regio spiritu cum videremus, Blossios mihi videbar 
illos videre ac Vibellios. 


Then lictors went before carrying not staffs but fasces, just as here they go before urban 
praetors. The full-grown sacrificial victims stood in the Forum; they were approved by the 
praetors on the tribunal in consultation with their panel, just as is done by us consuls, before 
being slaughtered to the accompaniment of herald and flute-player. Then the conscript 
fathers were summoned. The look of Considius was now scarcely bearable. We saw the 
“stunted and wizened' man despised and abject at Rome; at Capua we saw him with 
Campanian haughtiness and regal airs — I seemed to be seeing those Blossii or Vibellii! 


Imagine the ferocity that will come from Capuan soil if the bill strengthens the 
vernacular arrogance with Roman-ness in the form of five hundred colonists, a hundred 
decuriones, ten augurs, and six pontifices! Rome will be ridiculed and scorned (96). Capua 
is being painted luridly as dangerously and inappropriately potentially too much like 
Rome.” After representing the fundamental nature of both communities in aesthetic 
terms, Cicero, presumed to be the visible embodiment of Roman qualities, proceeds to 
guide his audience's reading of the person of Considius, who had visited Rome. In 
Cicero's verbal vignette the figure this man cut at Rome is depicted as a grotesque figure 
from the ludic stage, a far cry from the regal air he possessed at Capua. Cicero could 
count on those who are watching him to supply, in their own minds' eyes, details and 
connotations supplementary to his reading.? 

Capua had lingered, moreover, safely and loyally in the depths of inertia and sloth 
('inertissimum ac desidiosissimum otium") by virtue of the foresight of a wiser 
generation of Romans — precisely because there could be none of the lust for glory 
which by implication characterizes the powerful Rome (91): “there can be no desire for 
glory where honour has no public existence; neither rivalry nor ambition breaks their 
harmony.” This harmlessness was a result of the lack of power of the Capuan people: 
‘nobody had the power of holding a contio nor of taking public counsel’.”? Strength lies 
in the practices and institutions of the res publica allied to its moral supremacy. The 
casting of Capua as an ‘anti-Rome’ attacks the content of the bill whilst also celebrating 
the people's consul. Rome's otium is also linked by Cicero to the cohesive fabric of 
political practice.” The consul, ‘armed with your arms, and adorned with most 
honourable insignia, with imperium, with authority . . .' (101), is a. spectacular emblem 
of the power and meaning of the res publica, and so is able to discredit a tribune's 
pretence of safeguarding the popular interest. 

Rullus’ own looks, demeanour, and behaviour had already been critiqued by the 
consul. Earlier in the oration (12-13), Cicero, already the self-proclaimed, visible 
popularis, told of his eagerness to learn of the tribunes' plans: he was shut out from their 
counsels, his offer to help in passing legislation useful to the people spurned. The 
tribunes met in secret at night.” Then they entered office: 

Ineunt tandem magistratus tribuni plebis; contio valde expectatur P. Rulli, quod et princeps 


erat agrariae legis et truculentius se gerebat quam ceteri. Iam designatus alio vultu, alio vocis 
sono, alio incessu esse meditabatur, vestitu obsoletiore, corpore inculto et horrido, capillatior 


90 E, J. Jonkers, Social and Economic Commentary on 
Cicero's De Lege Agraria Orationes Tres (1963), 
128-31, seems genuinely outraged at Cicero's claims. 

91 cf, Quint., Inst. 8.3.64. 

2 “ubi honos publice non est, ibi gloriae cupiditas 
esse non potest; non contentione, non ambitione 
discordes'. 

% ibid.: 'contionandi potestas erat cuiquam nec 
consilii capiundi publici”. 

5 Otium is indeed a ‘catch-word’ of the oration, 


treated with ‘astonishing variation’ in 102—3: Vasaly, 
op. cit. (n. 63), 237. 

35 Secretiveness is clearly a topos for suggesting 
malevolent deliberation. Livy (3.38) casts Appius and 
the fifth-century decemvirs acting as supposedly does 
Rullus; the similarity is perhaps suggestive, especially 
given the proposed decemvirate, of the persistence of 
such themes in both oral and historiographical 
tradition. 
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quam ante barbaque maiore, ut oculis et adspectu denuntiare omnibus vim tribuniciam et 
minitari rei publicae videretur. 


Finally the tribunes of the plebs enter the magistracies; the contio of P. Rullus is particularly 
awaited, both because he was the principal man behind the agrarian bill and because he 
carried himself more churlishly than the others. Once elected he studiously had a different 
expression, a different tone of voice, a different walk; more old-fashioned clothing, unfussy 
and shaggy grooming, with more hair and a bigger beard than before, so that with his eyes 
and his stare he seemed to all to announce tribunician violence and threaten the res publica. 


Rullus was probably aiming at a guise replete with archaic and mournful associations to 
make him seem a graver proponent of public policy. Cicero urges his audience 'to put 
before their eyes’ (‘ponite ante oculos vobis’) Rullus acting contemptibly, just as he 
imagines men of evil design themselves doing (53 and 59). These fancies are feasible 
because Rullus has been before the popular gaze (and presumably had tried to advertise 
a sense of distinctiveness). Cicero calls attention to Rullus' self-fashioning and dooms it 
to ridicule as the deviant mark of a man who was seditiously levis. 

Laughter could be understood as an element of republican liberty. Consequently 
it was the business of an orator to make mirth.” Individuals corporally distinctive, be it 
through deformity or a more common departure from the ideals of attractiveness such 
as baldness, were ready targets for orators who sought to effect a sense of complicity 
with their audience in a gale of laughter. But if laughter was readily stirred by 
appearances that could be perceived as deviant in some way, orators also needed to 
attune their jibes to the sensibilities of the crowd, which might be prompted to notice 
and find oddities funny but yet, besides being quite able to see and interpret for itself, 
had definite affections.” A distinctive rhetoric of self was only effective if supported by 
other merits; without such a man was vulnerable to ridicule. Thus L. Quinctius found 
his character, as manifested by his vultus and his mode of wearing his amictus, the object 
of jurymen's scornful gaze, because Cicero, who was always deft in pointing such things 
out, knew that such a look was a liability in the absence of supporting claims to 
distinction.’ Cicero noticed how a certain hapless Tuditanus’ flamboyantly theatrical 
dress and comportment in the Forum made him memorable only as an object of 
ridicule.!%! On the other hand, the dress of Caesar notably failed to conform to prevailing 
norms at Rome but this seems never to have diminished his popularity.1%2 Successful 
orators whom Cicero emulated had elicited mirth to memorable effect.!?? Cicero himself, 
a witty man after all, would have learned from experience how ridicule could best be 
conjured forth in the Forum. If he succeeded in making a mockery of Rullus, he had 
prevailed in a contest of political affections; and the victory could be cited as a popular 


?6 Cic., Planc. 33. While it, was remarkable and 
abnormal never to laugh, laughter had its proper time 
and place: the grandfather of M. Licinius Crassus was 
known for never laughing (Pliny, HN 7.79); a man 
was reduced to the status of a member of the aerarii 
by the censors for jocular levity (Gell. 4.20.3—6). 

97 Cic., De or. 2.236: ‘it is plainly the orator’s 
business to stir laughter'. On the politics of laughter 
in oratory see now A. Corbeill, Controlling Laughter: 
Political Humor in the Late Roman Republic (1996). 

38 A physical deformity might prevent a man from 
winning office: Shackleton Bailey, ad Att. 1.16.3. The 
XII Tables adjured that deformed infants were to be 
killed: Cic., Leg. 3.19. As for more mundane bodily 
issues, C. Iulius Caesar was particularly happy to 
wear wreaths because it saved elaborate combing to 
cover his baldness, which attracted jibes: Suet., D¥ 
45.2. 

92 De or. 2.237. 

100 Cluent. 111. 

101 Tt was his habit to scatter money to the populus 
from the Rustra while dressed in tragic garb: Phil. 
3.16; cf. Val. Max. 7.8.1. 

102 Although when Caesar was a captive of the pirates 


he stuck relentlessly and uncomfortably to propriety, 
never taking off the toga and the shoes that respect- 
ively marked him as Roman and an important Roman: 

Suet, DY 45.3; cf. (with embellishment) Dio 
43.43.1—4; Macr., Sat. 2.3.9. Among the pirates, he 
carried himself so as to create ‘equally terror and 
reverence’ — Vell. 2.41.3. It can fairly be said that ‘to 
wear one's toga fastened in a certain way was also to 
suggest something about one's political intentions and 
about one's sexual proclivities”: C. Edwards, The 
Politics of Immorality in Ancient Rome (1993), 90. 
Standards of decorum in dress were articulated by the 
elder Cato, according to Aulus Gellius (11.2.5): e.g. it 
was the custom to dress honeste in the Forum, 
sufficiently at home; dress codes in Rome and Latium 
condemned tunic-sleeves that reached to the wrist or 
beyond and P. Africanus (son of Paullus) reproached 
P. Sulpicius Gallus for his long sleeves (ibid., 6.12.1 
and 4). 

103 As can be imagined from the example of Crassus” 
comparison of an individual to a picture of a Gaul: 
Cic., De or. 2. 266. Physical, gestural mimicry might 
effectively accompany witty words in a contio: ibid., 
242. 
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verdict upon both the individual and the political positions with which he was 
associated.’ 

Rullus perhaps played ill his own chosen part as hoary, hairy statesman. But 
because the benefits of consular prestige allowed Cicero to present himself as a stately 
model of the qualities the Populus should expect to see in a pre-eminently respectable 
person, the sight of Rullus was made a metonym for the legislation. Cicero’s reading of 
Rullus seems to have prevailed in the Forum and in history. In the Forum, once the 
laughter subsided, the sinister intent of the legislation was exposed: nobody, Cicero 
claimed, could understand Rullus’ first speech at a contio and its fancy language; nobody 
could say if its obscurity was due to insidious intent or to his delight in such eloquence.!% 
Rullus’ ultimate aim was as obscure as his use of language, his designs as unattractive to 
the popular standards as his physical appearance. Cicero made it impossible to 
disentangle the merits of Rullus’ legislation from the political hermeneutics of his 
hairstyling. 

The employment of such visual representations indeed constituted, as Vasaly has 
observed, an important part of the ensemble of techniques and presumptions underlying 
oratorical performance.'% Capua, too much like Rome, and a tribune who was no true 
popularis might be perceived as perilous because they were described by a consul of 
majestic dignity. Yet persuasive techniques drew strength from the great practical and 
ideological gulf, maintained by the rituals of religious and civic ceremony, separating 
Cicero from most other citizens. Yet although belonging to an order stationed at great 
remove, the conspicuous orator had no choice but to expend great care and effort in 
making himself and the political programmes he favoured attractive, because the 
Populus elected, legislated, and had interests and affections of its own for which it 
expected respect. The various responses of the crowd at a contio, whether cheers, 
chortles, or even a stony silence or worse, naturally do not leave traces in the surviving 
script. Yet Cicero's power to doom a piece of (possibly worthy) legislation clearly speaks 
volumes on the question of where power lay in the late Republic. In political practice, 
*democratic' constitutional prerogatives notwithstanding, it would seem that the notable 
big men had the capability to activate habits of deference in a free citizenry, even if 
Cicero had to impersonate a man of the people in order for his arguments and eloquence 
to accomplish their business. 


VII. THE POWER OF THE POPULUS 


Citizens could not be ignored and it was ‘a normal political necessity’ to flatter and 
persuade them." But this necessity should not be understood exclusively in terms of 
popular sovereignty in the assemblies, however vital that may be to any understanding 
of the history of the late Republic. The Populus was also an important audience for 
senatorial orators eager to live in the light and there to win everlasting glory. Cicero was 
determined that history remember his triumph at the contio because he knew that great 
men were especially remembered in his nation's history when their prestigious 
prominence was validated by popular reception. No man provided a more unforgettable 
exemplar than Scipio Africanus, who one day in 187 appeared before the people amid 


104 Cicero claims (Har. 8) that when Clodius spoke 
about religious protocols, ‘even his own contio laughed 
at the man'; the occurrence is cited to show that the 
whole res publica knew the hypocrisy of Clodius’ show 
of religiosity and, by extension from the person, that 
Clodius' accusations were without foundation. Note 
too Cicero's citation of the laughter (‘homines inrid- 
entes”) at Numerius Quintius Rufus (tribune in 57?): 
Sest. 72. Odium too could be invoked as a stamp of 
deserved humiliation bestowed by the Populus upon 
individuals: Scipio Nasica was called accursed and a 
tyrant; over a century later Titius, the murderer of 


Sextus Pompeius, was driven out of Pompeius” theatre 
“from the spectacle which he was providing, by the 
execrations of the Populus ...’: Vell. 2.79.6. Cicero 
reported (Q. Fr. 3.1.24) upon Gabinius! reception 
before a large crowd the day after his sneaky return 
from his province at night, when he suffered the odium 
of the universus populus. Ridicule could also have 
consequences in military operations: Livy 41.10.10. 
105 Leg. ag. 2.13—14. 

106 op. cit. (n. 63). 

107 North, op. cit. (n. 84), 13 n. 35. 
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accusations of wrong-doing. Scipio was able to sweep away any popular disgruntlement 
by his status as a charismatic national hero." That day was, Scipio reminded his 
audience, the anniversary of Zama and thereupon he led the crowd to the Capitol to 
watch him sacrifice: the ‘universa contio’ became the great man's entourage." To be 
sure, this episode is an example of the inability of the popular will to express itself in 
“any significant sense’ through judicial verdicts.!10 The ability of Scipio to induce a 
crowd to tramp away from its constitutional prerogatives is a lesson for modern 
observers in the poverty of any analysis that is too narrow in its theoretical comprehen- 
sion of a polity's constitution. For ambitious Roman notables of later generations, it was 
a supreme model of the ritualized deference they might hope to elicit. Scipio's escort 
should be perceived as the verdict it was upon his historical significance. 

After the heyday of triumphantly posturing Scipiones, a crowd was less likely to be 
told, as they had been by Scipio Nasica, to keep quiet and mind their own business. As 
the population of Rome grew, political participation became the business of more 
citizens. Particularly after the Gracchi, it was advantageous to the ambitious and the 
avaricious to claim a plausible affective allegiance with those who had sovereignty over 
their fates, including their memory. C. Marius, for instance, might be thought a clumsy 
man in domestic politics but he was ever to be commemorated as a popularis hero. His 
glory, although at its height after his Gallic triumph, easily survived Sulla's destruction 
of his monuments.!!! It is quite possible that such a potent and deathless status as 
popular and national hero was all that men such as Scipio, Marius or, indeed, Pompeius 
and Caesar, really craved. History can judge but cannot explain megalomania, except 
for the suspicion that the applause of a crowd might often really be all that much 
ambition sought.**? 

Occasions when prominence was validated by the verdict of the populus Romanus 
universus were treasured. Cicero explicated the legitimacy of Pompeius' pre-eminence 
by citing popular demonstrations of ‘universal’ sentiment of which the whole world 
must have heard." Indeed, Cicero is always notable for his proud assertions, even 
before the prosperous occupants of judicial benches, that he had been elected consul “by 
both the complete approval of the universus populus Romanus and the remarkable 
enthusiasm of all the best men — the most magnificent election in memory'.!!* Taking 
his stand upon the Rostra at that first consular contio, he proudly and repeatedly struck 
the same note, that his dignity was based upon a manifest unanimity of sentiment: 'the 
single voice of the entire Roman people announced me consul'.!15 Audible acclaim was 
clearly valued in this political culture; and men naturally liked to be able to claim that 
they had not merely been elected but were to be remembered for being elected well.*** 
Furthermore, the ability to invoke unanimity was an asset in meeting various political 
challenges. It added strength to Cicero's demolition of pernicious agrarian reform, hope 
in the face of impending exile, and a sense of triumph on the day of joy for all when the 
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108 E. S. Gruen treats ("The “fall” of the Scipios’, in 
Malkin and Rubinsohn, op. cit. (n. 44), 59-90) the 
evidence lucidly, arguing for this date and that only 
L. Scipio was accused. The messiness in details of the 
testimony suggests how only the central event of the 
drama was truly memorable. 

109 Livy 38.51.12. It is difficult to tell how much of 
Livy's reporting of such popular receptions is 
anachronistic. 

110 E, S, Gruen, “The exercise of power in the Roman 
Republic', in A. Molho, K. Raaflaub, and J. Emlen 
(eds), City-States in Classical and Medieval Italy 
(1991), 264—5. 

111 Val. Max. 8.15.7, Plut., Mar. 27. Survival: esp. 
Cic., Acad. 2.13; in general, T. F. Carney, “Cicero's 
picture of Marius’, WS 73 (1960), 83-122. Caesar's 
restoration of the monuments (e.g. Suet., DJ 11) 
made them conspicuous in the fabric of the Forum: 
Cic., De or. 2.266, Val. Max. 6. 9.14. 

112 Imagine, urged Velleius Paterculus (2.48.2), if 


Pompeius Magnus had died in his theatre at the 
height of felicitas when his dedicatory celebrations 
were taking place. Plutarch thinks much the same 

(Pomp. 46) had he died after his third triumph and 
also tells (ibid., 68; cf. Caes. 42) of Pompeius' dream 
before Pharsalus that he entered the theatre for its 
dedication and the people were clapping; cf. Millar, 
op. cit. (n. 44), 106. Caesar famously desired simply 
to be first in his community: e.g. Suet., DF 29.1. 

113 De imp. Pomp. 44. 

114 Vat. 6. The crowd of spectators for forensic 
proceedings might be much the same as at contiones: 
e.g. Flacc. 66, Cluent. 93. There were some in the 
crowd who had the means to attend trials frequently 
and so escape historical anonymity, e.g. L. Valerius 
Heptachordo who positively loved trials: Val. Max. 


ús Leg. ag. 2.4; also 7 and 17 (twice). 
116 Lesser magistrates too: e.g. Cic., Planc. 49 (an 
aedileship). 
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entire people welcomed him home.!!” Likewise, in 63, Cicero stressed to the Senate the 
commonality of sentiment of ‘all orders, all men, the entire Roman Populus’ in the face 
of a threat to the res publica; twenty years later he pointed, rather more hopefully this 
time, to a similar consensus.!!? The responses of a crowd could not be registered with 
precise nuance; nor were they subject, as were votes in the Comitia Centuriata, to the 
censors’ rubrics. Still, approbation should be understood as both a tactical asset and a 
strategic prize.!!? 

Approbation was valued as the verdict of the Roman nation. It did not matter that 
the entire population of citizens obviously could not fit into the Forum, theatre, or 
Comitia, for what was meant by the repeated emphasis upon the people in its entirety 
was nothing more than a synechdochical sense of unanimity.!” But in such expressions 
of an imagined community the res publica had much of its meaning — and not least for 
its prominent men whose eyes fed hungrily on crowds of faces known only to the best 
nomenclatores. Popular expressions of feeling were carefully noted, whether they were 
registered at the Comitia, the ludi, or indeed a contio. It is simple (if nevertheless 
ideologically revealing) pomposity to sniff at the clamor of the “ignorant crowd', but 
nobody active in politics seems (ever) to have relished finding, in the emotions of his 
audience, his own unpopularity staring him in the face.’ Cicero, of course, was not 
fully comfortable in his concern for popular sentiment: on one occasion he managed 
cannily to combine acknowledgement that the applause of the people is significant with 
an insistence that only a levis would really be concerned with his popular standing.” 

But Cicero's interest in the validating power of popular judgement never can 
disappear. Great orators of steadfast and patriotic purpose had been able to win a 
nation's verdict upon their statesmanship from a contio. Cicero's discussion of 
hypocritical flattery in the De Amicitia (91—5) offers a train of thought that, after 
quotation of a passage of ludic drama (Terence), proceeds (95) to assume the existence 
of the same phenomenon in a more directly political context, namely, a contio: it is the 
contio ‘which, though composed of very ignorant men, habitually discriminates between 
a popularis, namely a flatterer and an inconstant citizen, and one who is resolute, sincere, 
and weighty’.'** Cicero had speciously played the popularis on the political stage, 
although he did not care to be thought fickle in his principles. After all, he could not 
avoid addressing the people in a polity with some formally democratic elements. Nor 
did he want to, since he took pride in his consular performances and confidence that 


117 Dom. 15. His return from exile was, of course, an 
event willed by the entire state, even though the bill 
for his recall was able to risk a vote only in the Comitia 
Centuriata: Red. Sen. 29: Pompeius! support for his 
recall was supposedly given in person before 'the 
entire people’. 

118 Cat. 4.19; Fam. 10.12.4, 12.5.3. 

119 cf. P. J. J. Vanderbroeck, Popular Leadership and 
Collective Behavior in the Late Roman Republic (ca. 
80-50 BC) (1987), 163. 

120 This is effectively shown by Pliny the Elder’s 
horror (HN 36.118-20) in visualizing Romans dan- 
gerously seated in revolving, temporary theatres to 
watch Curio’s games in honour of his late father: an 
entire free nation was exposed to the danger. 

121 Cic., Sest. 106. A similar insistence that popular 
sentiment is palpably valid recurs in Cicero’s attacks 
on Antonius in the Philippics: e.g. 1.36. Moreover, the 
weight that Cicero put upon demonstrations of fee- 
ling, especially at the theatre, is corroborated by the 
sort of news he wanted from his correspondents: e.g. 
Fam. 8.2.1, Att. 2.19.3, 14.3.2, Q. Fr. 2.15B.2. Cicero 
also supplies information about the significationes of 
popular feeling that he demanded of others: e.g. Fam. 
10.5.3, 11.8.1, Q. Fr. 3.1.24. 

122 This pomposity ('imperita multitudo’) is that of 


Valerius Maximus (3.8.6), describing the reception of 
Equitius, the attractive pseudo-Marius. 

123 Sest. 115. 

124 “contio, quae ex imperitissimis constat, tamen 
iudicare solet, quid intersit popularem, id est 
assentatorem et levem civem, et inter constantem et 
verum et gravem'. Laelius had spoken against C. 
Papirius' bill to make tribunes eligible for re-election 
but now stresses instead, as the generous friend he is, 
Scipio's contribution to the downfall of the legislation 
(96): it was certainly as though he were their leader 
rather than their comrade! (‘Quanta illi, di immor- 
tales, fuit gravitas, quanta in oratione maiestas! ut 
facile ducem populi Romani, non comitem diceres’). 
'The train of thought continues into a directly stated 
and important correspondence between the political 
and the dramatic stage (97): ‘Now if on the stage, I 
mean in a contio, where there is more than ample 
opportunity for deceptions and deceits’ (‘Quod si in 
scaena, id est in contione, in qua rebus fictis et 
adumbratis loci plurimum est’). Here too falls (96) 
mention of Crassus as the first man to begin the 
practice of facing towards the Forum in addressing 
the people (which Plutarch (C. Grac. 5) interestingly 
associates with C. Gracchus). 
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their commemoration would give him profound historical signification.’ There was 
another issue too. Neither his sincerity nor his glory rested securely upon the personal 
qualities so apparent in national heroes like Scipio or Marius. !?$ 

Cicero lacked the most obvious claims to virtus. There were certainly few Romans 
who enjoyed the exalted condition of being regarded as a founder or preserver of their 
state — the achievement through which, Cicero said, a man's virtus brought him closest 
to the gods." Cicero encouraged such regard for his actions in 63. In general, virtus had 
no easily articulated essential meaning except that it made Roman men distinctive.* It 
signified the ideal of manliness.*?? And it made men deserving of reward, particularly in 
dignity of office.?? Scipio or Marius commanded popular adulation for enormous 
military accomplishments rather than just wearing a breastplate about the city. Although 
battlefields might be thought to be its best proving grounds, Cicero used the term to 
denote general excellence in other areas of activity, such as oratory or administration, all 
with the over-arching notion that it was something that existed only in action." Virtus 
was à key ideological quality and, because his career was short of military indications 
that he possessed it, Cicero had no recourse but to performance at a contio in order to 
record the popular approbation that warranted his claim. The Populus, therefore, had 
the power to make Cicero the sort of man he could never be on solely his own merits. 

It could be thought that virtus was whatever it was that Romans liked when they 
saw it, since Cicero depicted it as embodied in and in terms of physical illumination.** 
Virtus was eminently perceptible.'% It had, moreover, the possibility of having 
ornamenta, signa, or insignia. ^ But these marks of virtus, Cicero warns, may be empty 
of genuine content or susceptible to hollow imitation and simulation; many considered 
virtus to take the form of mere ‘vaunting and display'."5 Clearly virtus depended for 
much of its meaning in a highly rhetorical political culture upon its phenomenology. 
Marius, the most famous novus homo to advertise his virtus to the Populus, made his 
own self a political spectacle: ‘I understand that the faces of all have been turned upon 
me'.15” His virtus was assured because, rather than being identified by noble pedigree 
reflected in imagines, or a record of forefathers’ triumphs and consulships, his scars of 


battle were his nobility." 


125 Cicero was always greatly concerned for poster- 
ity's estimation of his service to the res publica in 63: 
e.g. Att. 2.5.1, fearing far more what history will say a 
thousand years hence than the 'rumusculi' of his 
contemporaries; there is particularly pointed contrast 
with the ambition of the men of the fish-ponds at 
2.1.7. Throughout the rest of his life, Cicero believed 
he had established the res publica at its best in 63, in 
the potestas of the best men: the praise comes from 
‘Atticus’ at Leg. 3.37. 

126 On nobles’ pursuit of prestige as intrinsic to their 
conception of the res publica: esp. D. C. Earl, The 
Moral and Political Tradition of Rome (1967), 16 and 
T. P. Wiseman, ‘Competition and co-operation’, in 
'T. P. Wiseman (ed.), Roman Political Life go B.C.- 
A.D. 69 (1985), 3-20, esp. 4, discussing the epitaphs 
of the Scipiones, 

127 Rep. 1.12. 

128 Cic., Phil. 4.13. Likewise Milo suffers no exile 
wherever there is a place for virtus: Mil. 101. 

129 Cicero acknowledges the derivation at Tusc. 2.43; 
cf. Varro, LL 5.75. The inherent virility in virtus can, 
however, also be 'feminized': Tusc. 1.95, 2.21. As far 
as I know, Cicero finds it in three women: a Caecilia 
(S. Rosc. 147), Terentia (Fam. 14.1; cf. 14.3), and 
Tullia (Fam. 14.11, Att. 10.8.9, 11.17.1, and 14.11). 

130 Cat. 3.26, Mil. 97, Brut. 281, Fam. 10.10.2. 

191 Rep. 1.2; Off. 1.19, re praise for virtus; cf. Part. 
76, ve virtus manifest in oratory. 'The problem of a 
divergence in meanings between technical and pop- 
ular usages is acknowledged at Off. 2.35. 

132 The virtus of the exemplary Cato ‘shone forth as 
outstanding’: Mur. 32; cf. Mur. $4, Dom. 23. Lucullus 
easily appears before Cicero’s eyes as an example of 


general excellence: Fin. 3.8. Sestius’ virtus ‘shines in 
the darkness’: Sest. 60. Plancius’ ‘memorable and 
divine virtus brings light to the res publica’: Phil. 
13.44. Milo's: Sest. 92. “The light of virtus shines out': 
Fam. 12.5.3; cf. Am. 28 and 48, Fin. 3.10. 

133 Balb. 16; cf. Pis. 2, Verr. 2.2.4. Virtus may also be 
‘spectata’: Flacc. 63, Ad Brut. 24.10. Piso, claims 
Cicero, would not know by sight the remarkable virtus 
of a C. Caesar: Pis. 81. That of Lucullus possessed 
vis: ‘his vast power of virtus and talent was absent 
abroad, invisible to Forum and Senate, for longer 
than I might have wanted’ (‘diutius quam vellem 
tanta vis virtutis atque ingenii peregrinata afuit ab 
oculis et fori et curiae’) — Acad. 2.3. Virtus can also 
have beauty: Fam. 9.14.4. The phrase is also found at 
Ait. 14.17a.5; cf. Fin. 4.42. Virtus can also have 
splendor: Off. 1.20, Fin. 3.45 and 4.37, Hort. 46. Virtus 
can also be represented in an effigies, or a monu- 
mentum — Arch. 30, Tusc. 3.3, Phil. 9.12, Dom. 100. 
134 Phil. 13.24, Fam. 15.2.8, Am. 48; Pis. 63. 

135 Fam, 3.13.1. Imitation and simulation: Acad. 
2.140, Inv. 1.3. Off. 1.46. Note too that imitatio 
virtutis is labelled aphoristically as aemulatio at Tusc. 


4.17. 

136 Am, 86. Cicero was well aware (Off. 2.43) of the 
dictum attributed to Socrates (Xen., Mem. 2.6.39) 
that the quickest way to glory was through careful 
counterfeiting. Note too the 'species virtutis adsimul- 
atae' of Catilina, at Cael. 14. 

137 Sall., B7 8s.5. 

138 ibid., 85.31: ‘Virtus shows itself well enough’ 
(‘ipsa se virtus satis ostendit"); Scars: ibid., 29-30; cf. 
Plut., Mar. 9. 
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Cicero had no such scars: the only bodily disfigurements he shared with the other 
new man from Arpinum were varicose veins.'*° Yet at the very beginning of the De lege 
agraria II Cicero echoes the theme of novitas that was the emotional premise of Marius’ 
contio at the beginning of 107. Cicero has no imagines, his ancestors "lacked the praise of 
the Populus and the light of the honour you bestow’.'° But with himself as leader, he 
declares (3), the Populus has broken down the fortified position of privilege that the 
nobilitas guarded: ‘you wanted it to be open to virtus for the future'.!*! The evocation of 
virtus thus conforms to a popular tradition yet all the while Cicero is soliciting a popular 
seal of approval for virtus unproven by scars or triumphs. 

In this he was continuing a campaign dating from when he had proclaimed the 
merits of Pompeius to the Populus in 66. Cicero stressed then the range of an imperator’s 
virtues which were possessed by Pompeius and esteemed by the common people; thus 
perhaps he tried to shift emphasis away from preoccupation with virtus testified by 
military conquest.!? In his first speech against the bill before the Senate, there are 
references to virtus that make its meaning dependent upon personal capability in 
military service but there is no reference to the intrinsic virtus of Cicero himself.’ It 
was in his second speech to the Populus that Cicero showed a particular need to be 
accepted as virtuous. He associated his individual possession of it with its general 
existence in the res publica, both his at the start of the speech and the people's at the 
close together resting upon a presupposed consensus." For the Republic at least, the 
Horatian idea of a pure virtus laying claim to fasces independently of the judgement of 
fickle populace and vulgar crowds was happy poetic fancy.!? Only the people made 
Cicero what he wanted to be: a man whose election to a consulship gave him not only 
further authority to direct popular sentiment wheresoever his interests and ambitious 
inclinations pointed but also a valid entitlement to be deemed praiseworthy.’ 


VIII. CONCLUSIONS 


An oratorical text of Cicero reveals the populus Romanus to be the repository of 
most of the ideological spoils of a Roman political career. Hence the Populus fully 
enjoys historical significance when attention turns, as it should, toward the sight of an 
orator with the power to persuade those who have little personal dignity. Individual 
identities in the crowd are, however, as obscure to history as they usually were to 
notables for whom humble citizens had names only at election time: political actors 
probably only ever saw the faces of lesser Romans as a single, mass entity quite distinct 
from their own class.!* In the collective rituals of the Roman citizenry, senators (and 
often equites too) occupied elevated orders of socio-political existence, whether sitting 
remote in the theatre or talking tall upon the Rostra. A contio authorized the elevation of 
the orator but provided the Populus no power of political participation commensurate 
with his words and posturing. To be sure, senators were able to shout as well as 
anybody.!^? But, unlike senators, most Romans had no ritual opportunities to voice an 


139 Marius” veins: Plut., Mar. 6. Cicero's: Macrob., 
Sat. 2.3.5; Quint., Inst. 11.3.143; Sidon., Epist. 5.5. 
19 ‘laude populari atque honoris vestri luce 
caruerunt'. Regrettably, little is known about the novi 
homines who held consulships between Marius and 
Cicero. T. Didius (in 98) was responsible for a bill 
that required a period of three nundinae between 
promulgation and voting upon legislation (see Cic., 
Dom. 41, Sest. 135, Phil 5.3, Schol. Bob. 140 
(Stangl)). He too prided himself upon his scars and an 
empty eye-socket as well: Sall. Hist. 1.88 (M) = 
Gell. 2.72.2. 'l'hough not a consul, Q. Sertorius had 
similar disfigurements which he advertised in the 
Marian tradition: Plut., Sert. 4. 

141 “virtutique in posterum patere voluistis’. The 
expression also occurs at Mur. 17 and Sest. 137. 

142 De imp. Pomp. 29 and 36; cf. W. Eisenhut, Virtus 


romana: ihre Stellung im rómischen Wertsystem (1973), 


3. 

143 Rullus is proposing to sell assets acquired “by 
arms and virtus’ (4), including the royal territory in 
Macedonia conquered by T. Flamininus and L. 
Paullus and the Carthaginian lands in Spain acquired 
by the Scipiones — or rather by the virtus of these 
famous commanders (5). 

144 Leg. ag. 2.103. 

145 O. 3.2.17-24; cf. 3.5.29. 

146 Honores, one might say (Cic., Am. 22), existed ‘ut 
laudere.' 

147 For the voltus of a crowd see Sall., BY 34.1. There 
is clear expression of the distinctiveness of the equites 
from. the populus at Cic., Rab. Perd. 38a (fr.1) = 
Servius ad A. 1.13. 

148 e.g. Cic., Q. Fr. 2.3.2. 
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eloquence other than that of a collective crush of bodies in public space.'*? When the 
crowd shouted, its noise was usually read without nuance as a single unanimous force, 
albeit one with the physical might to club a bird down from the city’s skies.!° 

Shouting, not taking one's turn to orate or even ask careful questions, was a liberty 
fundamental to the meaning of the res publica.'*! There was always the further possibility 
of angry commotion and riot: Libertas was established in the ruins of Cicero's town- 
house.*% Even when a greater precision was lent to the crowd’s voice (particularly to 
register its hostility) the initiative came from above: Clodius took the organization of the 
popular voice to a new level of sophistication: the ‘racy paragraphs’ (through which 
Cicero gives Quintus ‘and us a ringside seat from which to watch the show’ of February 
56) reveal that the questions were thrown down to the crowd.!5? Emotional expression 
was powerful in itself yet all too often it was directed by wilful actors who needed the 
crowd more than it needed them. 

À noisy judgement was remembered, whether it was upon Scipio, triumphantly 
processing to the Capitoline, or L. Licinius Crassus, whose contio was unmatched in 
clamores.'?* We should, therefore, imagine Cicero hopeful in 60 for similar commemora- 
tion of his glory for both suppressing Catilina and showing his pre-eminence upon the 
Rostra. But despite in many respects a glorious consulship, his popularity was only 
temporarily embellished by the fasces, and there were few other opportunities to stand 
charismatically in the light of Rome.'? His relations with those who worried as much as 
he about liberty but far more about the price of bread were unlikely to be persistently 
happy. His success as consul had only 'seduced him into entertaining ideas above his 
real station’. "ó 

Rivals had firmer popularity and greater power. Cicero could not point to virtus 
confirmed in triumphant deeds, nor had he the funds to cut a fine figure as ludic editor. 
He rebuked Curio for taking a popular route to distinction through munera:*” he cited 
Aristotle's assertion that memory of prodigiality was short-lived, but knew really that 
was not so. 5? In the years after Pompeius! return, great wealth was essential for popular 
preferment and memorability.? Consuls needed money as well as merit; and in the 
latter years of the Republic other sites for the solicitation of the citizen body's emotion 


1% Any public doings of the prominent could attract 
an attention that then became a judgement upon their 
value in and to the state. The ceremony of Pompeius” 
military discharge before the censors, for instance, 
had its accompaniment of shouting: Plut., Pomp. 22. 
Marius took Saturninus' oath and reaped a reward of 
noisy popular favour: ibid., Mar. 29. 'l'he desire to 
avoid the physicality of unpopularity seemed at least 
to Plutarch a plausible motive for Marius' behaviour: 
ibid., 28. Applause at trials was registered and 
pridefully retailed in correspondence: e.g. Q. Fr. 2.4.1 
(re the trial of Sestius). Somebody wrote to Caesar to 
inform him ‘about Milo's applause’: Q. Fr. 3.1.13. 
Cicero carefully notes the reaction to Senatorial votes: 
e.g. Q. Fr. 2.8.1 (re the denial of a supplicatio for 
Gabinius). He claimed that the decree for his restora- 
tion was approved by extraordinary shouting and 
applause at a packed theatre: Div. 1.59; cf. Pis. 15; 
Sest. 55,63, 69; Fam. 1.9; Red. Sen. 9. The extraordin- 
ary events of March 44 prompted all, not least Cicero, 
to read and use whatever signs of popular feeling 
could be discerned: Phil. 4.3; cf. the approval of 
Brutus though absent from the games, ibid., 1.36, 
10.8. Caesar's rejection of the proferred diadem at the 
Lupercalia was, of course, part of a negotiated drama 
of power in which the applause of the crowd had its 
part to play: Plut., Caes. 61, cf. Ant. 12; the tribunes 
Flavius and Marullus were also applauded for 
arresting those responsible for putting diadems on the 
statues: Plut., Cie. 61. 

15 Livy 29.25.3—4; Plut., Flam. 10, Pomp. 25; Val. 
Max. 4.8.5; Dio 36.30.53. 


151 Marcellinus told the people at a contio (on the 
subject of Pompeius): ‘shout, citizens, while you may’ 
Cadclamate Quirites dum licet’): Val. Max. 6.2.6. 

152 Cic., Dom. 108-11; Brunt, op. cit. (n. 15), 334. 

153 D, Stockton, Thirty-Five Letters of Cicero (1969), 
22, provides the spectacular characterization; Q. Fr. 
2.3.2; cf. Plut., Pomp. 48; Dio 39.19. On the leadership 
and orchestration of gangs see Vanderbroeck, op. cit. 
(n. 119). More complex styles of applause too were 
chiefly orchestrated variations upon the traditional 
staple of political communication. Cicero remarked 
upon the new style, presumably rhythmical, that 
greeted the Senate's passing of Cicero's motion that 
Pompeius be placed in charge of the corn supply in 
September of 57: Att. 4.1.7. 

154 Crassus memorably defeated Cn. Domitius 
Ahenobarbus in 92: Cic., Brut. 162, De or. 2.227. 

155 An augurship was coveted, perhaps as both an 
honour and as a means to be seen at a solemn remove 
from other men: Att. 2.5.2, 8.3.1, Phil. 2.4. 

156 D. Stockton, Cicero: A Political Biography 
(1971), 334- 

157 Fam. 2.3.1—2 (in 53); cf. Pliny, HN 36.119-20. 

158 Off. 2.55-6. Cicero sketches the recent history of 
aedilician games that were spectacularly successful, 
ending the list with Pompeius’ games of 55 (not 
aedilician): these games are in themselves indeed one 
of the most important events of the late Republic. 

15? Evident even in Pliny the Elder's record (HN 
8.17) of ‘firsts’ in the arena. Others besides and before 
Pliny must have remembered the leopards, crocodiles, 
and hippopotamus. 
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competed with the Rostra. To be a prominent star of the Rostra was no longer proof of 
‘summa amplitudo'.!59 

More wistfulness than emulation was prompted in generations looking back to the 
days when men of the Republic “had persuaded themselves that without eloquence 
nobody was able either to reach or to maintain a conspicuous or prominent position in 
the state’.'*! Inevitably so, because there was a great change in the nature of the res 
publica after 49, when an eloquent performer at contiones did not find it difficult to 
persuade an audience of legionaries to destroy otium in the cause of his dignitas.* Sub 
specte aeternitatis, perhaps then those days were glorious when rich Roman and hungry 
Roman shared harmonious unanimity in complicitous applause for virtus in the Forum. 


University of Nevada, Las Vegas 


19 Phrase at Cic., Brut. 281. 162 Caes., BC 1.7. 
161 Tac., Dial, 37.6: ‘quin immo sibi ipsi persuaserant 

neminem sine eloquentia aut adsequi posse in civitate 

aut tueri conspicuum et eminentem locum'. 


[5] 


Cicero and the Defining of the Jus Civile 


JILL HARRIES 


Every definition in the civil law is risky; it is very unlikely that it 
cannot be undermined. 


(Iavolenus Priscus, second century AD, at Dig. 50. 17. 202) 


Law in the late Roman Republic wasan exciting discipline, although Cicero 
in certain moods (as in Pro Murena 19—30) would have maintained that 
Roman jurists did their best to make it otherwise. Its expression took written 
and unwritten form. The Twelve Tables of ¢.450 BC were regarded as the 
beginning of written law, which was also represented by statutes, supported 
by the authority of the populus, decrees of the Senate or magistrates, or the 
responses and treatises of the jurists. Much, however, was unwritten, yet 
had, in certain circumstances, legal authority as great as, if not greater than, 
the written law. This was because the ‘law of nature’ (a concept open to vari- 
ous definitions), custom (see Schiller 1971), and equity, the main compo- 
nents of the ‘unwritten’ law, rested on either inbred ‘force’ (Inv. 2. 22. 65) or 
social consent (e.g. at Tusc. 1. 13. 30; and 1. 15. 35; also Div. 1. 1. rand 1.6. 11). 

This paper will argue that one of the less noticed conflicts of the late 
Roman Republic centred on who controlled ultimate legal authority, as 
exercised through its application in the courts. Such a conflict was possible 
because the written law was under pressure on two fronts. One was the 
contribution made by philosophical concepts, notably, but not exclusively, 
that of the (unwritten) tus naturae, based on Stoic ideas, along with new 
techniques of definition and the systematic arrangement of material which 
hada wide impact ranging from the structuring of forensic argument to the 
notional composition of law-codes, an idea briefly entertained by Cicero 
(Aulus Gellius, NA 1. 22. 7) and explored also by his ‘Crassus’ in the De 
Oratore (1. 42. 190). 

The other source of pressure was the exploitation of unwritten law by 
advocates in the lawcourts. While it is not at all clear how, or if, court judg- 
ments actually affected the content of the ¿us civile, Cicero maintained (as 
we shall see in connection with Caecina) that iudices could make judgments 


For Miriam's many beneficia I offer this small return with love and gratitude. 
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on points of law, with wider implications. Indeed, in the De Oratore (2. 130— 
45) he suggested that all cases could be reduced to debates on legal 
principles, regardless of the personalities involved (although, for the orator, 
personalities were of course fair game). Moreover, as we shall see, repeat- 
edly the merits of the unwritten, based on concepts such as aequitas, pro- 
portional fairness, consuetudo, custom, and the mos maiorum, are trumpeted 
by Cicero. Such concepts had been refined by philosophers and latterly 
jurists over the centuries; however, the forensic advocate had to adapt to 
popular understanding of such terms, so that the tudices” idea of what was 
‘fair’ might work in favour of his client and prevail over whatever alterna- 
tive legal authority the opposition had available to them. 

It should be acknowledged that to build a picture of an entire legal 
culture mainly on the basis of the witness of one source, Cicero, carries 
risks. However, surviving writings of jurists, assembled by Lenel (1889), 
such as Cicero's mentor, Q. Mucius Scaevola the Pontiff, known to juristic 
posterity as Q. Mucius, and his friends, Servius Sulpicius Rufus, consul in 
51 (analysed by Bauman 1985: 15-24; Stein 1978), and the equestrian fol- 
lower of Caesar, C. Trebatius Testa, provide an alternative commentary on 
one aspect of the evolving written law. Also, Cicero's writings were con- 
sciously geared to his audiences, ranging from the jurors in the popular 
courts to senators to other wealthy men with philosophical interests. Thus 
wider cultural assumptions can be inferred from both the speeches and 
Cicero's theoretical comments on how to influence audiences (cf. Orator 8. 
24), while his philosophical treatises reflected the intellectual preoccupa- 
tions of his narrower, elite readership, as well as his own concerns. 

A further difficulty facing the analyst of Republican law in its social set- 
ting is that there appears little scholarly consensus on the nature and extent 
of the influence of Greek philosophy and Greek ideas in general on Roman 
law. It has been argued, notably by Alan Watson (1974), that, although 
some influence from the Greeks, particularly Stoic dialectic, might be con- 
ceded, the Romans were clever enough to think of such devices as defin- 
itions from etymology or the classification of things by genera and species 
(or, as Cicero would say, farma) for themselves. Moreover, there is little to 
no evidence that Roman jurists, who wrote distinctively Roman treatises, 
were influenced by Greek legal rules or philosophical concepts as the basis 
of rules. Finally, while the influence of Greek rhetorical theory was wide- 
spread, by the first century BC the role of the orator, it is argued, and that of 
the jurist were distinct. 

These objections to the importance of Greek philosophy for Roman law 
are formidable. However, they are also open to question in their turn. First, 
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the analysis is based on an unspoken assumption, that Roman law was jurists’ 
law. In fact, as shall be shown below, ‘ownership’ of Roman law was dis- 
puted; it was open to the forensic advocate to suggest that sus had a broader 
meaning than what was acceptable to jurists. Secondly, although it is true 
that jurists were probably decisively involved at the first stage of the civil 
process, the praetor's issuing of his formula for the case (Ciferri 1991: 
105-8), their authority could be cited at any stage; hence Cicero's appeal to 
the authority of C. Aquillius Gallus in the hearing of the Caecina case 
before the board of recuperatores in 69. Thirdly, jurists could act as orators, 
as did Q. Mucius Scaevola or Servius Sulpicius Rufus, even though they 
might not (in Cicero's view) be very good at it; Scaevola, for example, had 
to concede victory to L. Licinius Crassus in the “causa Curiana' in 92 (see 
esp. Brutus 197-8), while Servius, as prosecutor of Murena in 63, was 
ridiculed for his pedantry by Murena's advocate, the consul Cicero. There 
was nothing formally to stop a jurist pleading in court and those with a taste 
for advocacy must frequently have done so. Finally, and more generally, 
the operation of cultural influence is a more complex process than the trac- 
ing of an idea or a set of ideas back to a single source or school of thought. 
For example, as we shall see, Romans might have thought of defining things 
for themselves, but their refinements on how to go about it might not have 
evolved as they did without a little extra help. Conversely, Greek theory 
might be deliberately modified in the light of experience; Cicero believed 
that the most effective way to evolve a theory of what he was doing as an 
orator was to combine the observations of the theorists with his practical 
experience (usus) of politics and the courts. 

The issue of definition, which is the main focus of this paper, provides a 
number of useful routes into the maze that is Roman law in action in the late 
Republic. As lavolenus observed, definitions were easily subverted. They 
are therefore symptomatic of two contradictory trends: one, the urge to 
clarify and systematize through definition; the other, to employ competing 
definitions to support arguments in disputed cases in court, or even in the 
more sheltered environment of the philosophical treatise. For jurists, the 
formulation of definitions was a means of imposing their individualand col- 
lective authority on legal thought; for forensic orators, the vulnerability of 
definitions offered scope to impose themselves on opponents and, by impli- 
cation, on dissenting jurists as well. The beauty of law, then as now, was its 
uncertainty; because so much was disputed, the outcome, which could 
always be contested in theory if not in practice, was less significant than the 
means by which it was reached (cf. for ignoring of this principle today, 
Thomas 1998). 
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Cicero, the advocate who was also a philosopher, understood the impor- 
tance of definitions for his trade. In the course of his life, he provided a 
number of definitions of the ius civile, most notably in the De Legibus in the 
late 5os BC, where he implicitly acknowledged the existence of competing 
definitions of ius, and in the Topica, of mid-44, where techniques of defin- 
ition used by the orator are illustrated by reference to the legal examples 
likely to appeal to the jurist Trebatius, his addressee. He also knew from 
experience that, in practical terms, definition was often central to the advo- 
cate's argument in a trial. A man accused of that most political of crimes, 
maiestas, before a maiestas court, would get off, even if he had done what he 
was alleged to have done, if what he had done was not maiestas, an argument 
that Cicero used effectively in his defence of the ex-tribune Cornelius. 
Similarly, the halting of an attempt at repossession on the part of Aulus 
Caecina by the threat of violence was argued by Cicero in 69 to be subject 
to the interdict on armed violence, despite aspects of its wording which 
suggested the opposite (below, pp. 65—6); this line could only work if the 
adjudicator accepted Cicero's definition of what violence was. 


DEFINITIONS I: LAw AND PHILOSOPHY 


'The latter part of the 5os was devoted by Cicero to a series of treatises, 
the De Oratore, De Republica, and, probably, the De Legibus, in which he 
incorporated his experience as a politician and orator into theoretical 
frameworks inspired by philosophers. While much has been written on 
the philosophers Cicero knew (for example, on his mentor, Antiochus of 
Ascalon, J. Barnes 1989 and Gorler 1995), the following treatment of the 
first part of the De Legibus will be based on the assumption that, whatever 
Cicero's philosophical sources wrote (or were understood by Cicero to have 
written), the line of argument put forward was by Cicero's own choice. In 
addition, it will be suggested that he wrote in pursuit of an agenda which 
was at least as much political as it was philosophical. 

Cicero's line in the early part of the work is that definitions of law should 
be based on philosophical principles. He therefore begins the discussion by 
rejecting the concept of law advocated by the jurists: 


I believe that there have been men of supreme importance in our state who made it 
their practice to interpret the law to the people and issue regular responses, but that 
although they made large claims, they in fact engaged in minor matters. For what 
could matter more than the law of the state? Yet what is so trivial as the pursuit on 
which they are engaged who act as jurisconsults? However, it is a necessity for the 
people. Now I do not believe that those who devote themselves to this career are 
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ignorant of universal law, but they have carried their practice of the ius civile only so 
far as it suits their aim of benefiting the people. So that line is lightweight as far as 
understanding goes, although essential in practical terms (usu). (Leg. 1. 4. 14) 


In case the point of whose necessary but trivial labours were being rejected 
was missed, Cicero cites examples of discussions of law that would be inap- 
propriate: eaves and house-walls; formulae for agreements and court trials. 
In other words, treatises by jurists were too ‘humble’ a subject to engage the 
legal philosopher. 

However, this was not an attack on jurists per se. Cicero's object was 
simply to establish that his philosophical form of law was the ‘real’ one. 
Therefore other forms of law also were rejected, on Atticus’ suggestion, as 
irrelevant to the true knowledge of law: ‘So you think that the discipline of 
law is not to be drawn from the praetor's edict, as many think now, nor from 
the Twelve Tables, as our predecessors did, but from the very depths of 
philosophy?' (Leg. 1. 5. 17). The privilege granted to philosophy was 
absolute. So too was the implied rejection of the view of ‘the many’ who saw 
praetorian law as the main source of the discipline. Yet the praetor’s edict 
and the tus honorarium, magistrates’ law, which evolved round it, were 
regarded as reflecting custom, consuetudo, in written form, and therefore 
carried the popular authority of custom itself, the form of law that had 
superior legitimacy because based on popular consent. 

Casual though Atticus! dismissal was, it is significant for what follows. 
Cicero, as we shall see, will argue that, properly understood, the “natural 
law” ofthe doctissimi, the philosophers, had even greater popular legitimacy 
than what was perceived by the ‘many’ to be law. In other words, Cicero's 
extended definition of natural law aimed to ‘popularize’ or ‘democratize’ 
the right reason that formed the basis of law and justice. Moreover, as its 
exponent, Cicero would in turn identify himself with a definition of law that 
was more truly “popular” than any other. 

In brief, Cicero's argument ran that law is the highest reason, implanted 
in nature, which commands what should be done and forbids what should 
not be done. It followed, therefore, that the origin of justice was to be found 
in law, as law is a natural force. Man was created as uniquely endowed with 
reason by God and shares it with God. All men have this right reason in 
common and share it with the gods. As they share law, they must also share 
justice, and are united by natural feelings of kindness and goodwill and a 
partnership in justice. Conversely, wickedness was against nature, as is 
shown by the fact that wickedness is defined in relation to justice, not to the 
existence of a penalty for wrongdoing. Similarly, justice could not be 
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defined only in terms of conformity to the laws; it was possible for injustice 
to be found in the laws of states. Justice and law (as opposed to the laws) 
were not matters of ‘opinion’ but fixed in nature and worth pursuing as an 
absolute good. 

Cicero's emphasis in his view of natural law was on its universality. 
Although he conceded that the formulation of theories about it was due to a 
small elite of the learned, he also argued that “right reason” was common to 
all and enabled mankind to live as one community with the gods. This 
emphasis 1s significant because it represented a choice among the various 
Stoic doctrines available. While there is controversy among modern inter- 
preters about what lay behind Cicero's thinking, what is clear is that, if 
Cicero had read his Stoics, old and new, in detail, he would have realized 
that there was one strong school of thought among the Stoics which saw full 
understanding of right reason as the property only of a few sages, while 
everyone else had some share of right reason and did what was required of 
them without fully understanding why (Dyck 1996: 2-8; Kidd 1955). Had 
Cicero wanted to follow this more elitist route, and create in the process 
some special niche for philosophical (and political) boni, he could have 
done. 

That he did not seems at first sight surprising. On a conventional read- 
ing of his career, Cicero had taken nearly forty-three years to penetrate the 
senatorial nobility, and spent the rest of his life trying (and failing) to be 
accepted by it. His political instincts were conservative, and philosophy 
itself was an elite pastime. The setting of De Legibus was designed to recall 
the rural context of Plato's Laws but it also conforms with Cicero's belief in 
intellectual exclusiveness; the garden of a rich man's villa was not a place 
the denizens of the cesspit of Romulus were likely to frequent and the par- 
ticipants in the conversation were two intelligent politicians, Cicero and his 
brother Quintus, along with the wealthy Atticus. Nor could philosophy 
ever translate to the Forum. In youth he had acknowledged that: *the rights 
of nature are themselves less relevant to this controversy, because they are 
not implicated in the civil law and are somewhat removed from the percep- 
tions of the crowd’ (Inv. 2. 22. 67). At the other end of his life, too, Cicero 
continued to advance the view that, while orators owed a great debt to 
the Academy and Plato, their modes of thought were incompatible with 
forensic oratory, which was consigned to “more rustic Muses' (Orator 12). 
Philosophers lacked eloquentia popularis, while orators (it was alleged) were 
not known for the refinement of their learning (elegans doctrina). Stoics, in 
Cicero's opinion, were especially bad orators, with the exception of the 
younger Cato. 
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However, what Cicero understood, although he might not have phrased 
it so, is that many cultural influences are invisible and unexpressed. 
Philosophy could not communicate, but it could, through its theoretical 
understanding of society, interact with society to influence how it worked. 
As we have seen, it was, in Cicero's view, jurists’ responsiveness to the 
requirements of the populus which had dictated what form their shaping of 
law should take; it was socially necessary and required by usus, yet, as Cicero 
had shown in his demolition of Servius in 63, it was not “popular”. For this 
reason some bridge-building was necessary: 


since our whole discussion is set in the context of the reason of the people (in popu- 
lari ratione), from time to time it will be necessary to speak in the popular manner 
(populariter) and to call that ‘law’ (lex) which decrees in written form what it wishes, 
by issuing either orders or prohibitions—as the common people call it (ut vulgus 
appellat). (Leg. 1. 6. 19; cf. Off. 2. 35, advocating the use of popular language, as the 
philosopher Panaetius had done) 


This did not mean that he had reversed his view that arguments based on 
philosophy and natural law lacked popular appeal. What Cicero did 
acknowledge, as politicians with an interest in communication with their 
public have always done, was that the language used must be comprehen- 
sible—even when, as in the De Legibus, the populus was not physically 
present to hear the discussion. 

Cicero also had the virtue of consistency. Although his version of natural 
law is not the one adopted by later jurists, it was present in the early 
influences which fed into the immature and perhaps derivative De Inven- 
tione (2. 22. 65-8), where he defined the ¿us naturae as being something 
implanted not by opinion but by a kind of innate instinct, and including 
religion, duty, gratitude, retaliation, reverence, and truth. This conflicted 
with the view espoused by the anonymous author of the Rhetorica ad 
Herennium (2. 19), also perhaps writing in the 8os, that the law of nature 
could be confined to feelings between parents and children. Then, as much 
later in the De Officiis (3. 6. 28), Cicero's natural law embraced social as well 
as kinship ties; it was nonsense, he said, that the law of nature should apply 
to parents and children but not to the rest of the citizen body. Given this 
consistent view of natural law, it followed that the concept of the state as 
developed in the De Republica was also based on a universal collective, the 
societas humana, and required some form of general consensus on ‘Law’ to 
establish its legitimacy (Rep. 1. 39: Schofield 1995; Coleman 2000: 275-84). 

Finally, a reason for Cicero's advocacy of a universal and superior legal 
standard may be suggested which had more to do with politics than with 
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philosophy. Cicero's identification of law and justice with the summa ratio 
of the natural law enabled him to create an independent standard against 
which the laws of real states could be assessed by privileged interpreters like 
himself. At the same time, because the ius naturae was universal, it had the 
legitimacy of being based on the ‘consensus’ of everyone. In other words, it 
was really popularis, even though the real populus could not be expected to 
appreciate it. 

This was no abstract proposition. At a seminar in St Andrews in 1999, 
A. Dyck argued that Cicero’s resentment against the tribunician laws of 
Clodius strongly influenced the content of his imaginary Roman constitu- 
tion in book 3 of the De Legibus. Although Clodius is never named, the 
proposition, that the laws of states could be unjust, was set out in book 1, 
and illustrated by the Thirty Tyrants of Athens in 404-403 BC and, from 
more recent history, the empowerment of the dictator Sulla (unnamed) to 
put Roman citizens to death without trial (Leg. 1. 16. 42-4). Clearly 
Cicero’s own exile by Clodius in 58 also came under this heading, and the 
notion that, if the state was controlled by those who passed unjust laws, 
then the state itself was no longer a functioning entity, had been advanced 
by Cicero in the Pro Sestio, aimed against Clodius, as recently as 56. If, then, 
the law and justice of the ius naturae were not only superior to the laws of 
states, but also more truly ‘popular’ than the unjust legislation of the kind 
passed by Clodius, then Cicero could claim (as in very different circum- 
stances he had done over Rullus in 63) that he, and his system of legislation, 
were the real representatives of the popular will. 

Although Cicero the rhetorical theorist and Cicero the philosopher had 
different perspectives on what ‘law’ was, Cicero’s intellectual and practical 
preoccupations were not isolated from each other but, rather, reacted 
together. The philosophical idea, in rudimentary form, of the ¿us naturae 
starts life in Cicero's writing in the 80s in a work on rhetoric; only later does 
it develop more fully in the philosophical context of the De Legibus. The 
idea that dominated in Cicero's mind in the late 50s of a res publica that was 
indeed the property of a right-thinking populus was the product, both of 
long reflection on the nature of law and the state, and of personal circum- 
stances, disillusionment, and, doubtless, resentment: if the Roman state 
was imperfect, what did the perfect res publica look like, how were its laws 
to be legitimized, and how could it be established that these laws had greater 
authority than the laws of Clodius’ and the triumvirs' flawed state? The De 
Legibus provided answers to questions that were not abstract, but rooted in 
the realities of Roman political life. 
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DEFINITIONS II: RHETORIC AND Law 


Cicero's Topica, allegedly, but probably fallaciously, associated by him with 
a work of the same title by Aristotle (J. Barnes 1999: 55—7), was written for 
the young jurist and follower of Caesar, C. Trebatius Testa, in the troubled 
summer of 44, a matter of weeks before his more celebrated De Officiis. The 
subject was the invention of arguments (Top. 2) for use by orators. 
Obviously, the same techniques could be, and were, used by jurists, and 
Cicero's frequent use of legal examples to illustrate his technical points was 
designed not only as a compliment to the recipient but also a statement of 
the close relationship that existed—or could be made to exist—between 
rhetoric and law. 

One of Cicero's two ‘definitions’ of law in the Topica is offered as an 
example of partitio, the splitting up of a topic into its component parts 
(membra); ‘for example, if one should define the ¿us civile as consisting of 
statutes (/eges), resolutions of the Senate (senatus consulta), judicial deci- 
sions (or, ‘decided cases’, res iudicatae), the authority (auctoritas) of jurists, 
the edicts of magistrates, custom (mos) and equity (aequitas) (Top. 5. 28). If 
treated as an absolute definition of the zus civile, designed for lawyers, the 
dissonance ofthe component parts is startling. Statutes were binding on the 
whole state, and were permanent, unless revoked or abrogated in some way 
(see Richardson 1998 for complications of this); senatusconsulta, however, 
were, technically, advisory only, and the edicts of magistrates had effect, in 
theory, only for as long as the author was a magistrate (the ius honorarium 
is not mentioned). Jurists, whatever their standing, also did not have the 
same binding force as statutes, and the reference to their role in terms of 
auctoritas, rather than responsa or opiniones, suggests a nebulous, albeit 
powerful role. Custom and equity were, unlike the rest, not written down. 
Res iudicatae raises problems of interpretation to be discussed below; one 
aspect worth noting is that it drops out of a similar list offered by the jurist 
Gaius in the second century AD (Tast. 1. 2), an omission which may reflect 
the diminished standing of the courts under the Empire. 

To further complicate matters, Cicero had already offered, in the same 
treatise but in a different context, another definition of the rus civile: this was 
the type of definition that consisted of unwrapping what was there already, 
and focused on equity, to the exclusion of other component parts: ‘the ius 
civile is an established system of fairness (aequitas constituta) for those who 
are members of the same citizen body (civitas) for the purpose of securing 
to each his own; knowledge of this system of fairness is useful; therefore 
knowledge of the ius civile is useful’ (Top. 2.9). This combination of two 
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definitions with markedly different emphases should serve as a salutary 
warning against taking passages out of context. The Topica is a rhetorical 
manual, not a legal textbook. Were these two definitions in fact designed 
primarily by an orator for orators, or jurists aspiring to be orators? An 
orator in court was not bound by the technicalities of which form of legal 
authority had precedence; as every schoolboy knew (De Oratore 1. 244; 2. 
100), advocates were trained in the merits of the written versus the unwrit- 
ten, the letter of the law as opposed to equity, and literal interpretations as 
against intentions. By emphasizing equity in one definition, Cicero opened 
up wider opportunities for the orator to exploit the social assumptions of 
the adjudicators, whose verdicts were often determined by ‘popular preju- 
dice’ (Top. 73). Similarly, in the other, by giving equal weight to the various 
partitiones of the ius civile, the orator could have discreetly reminded his 
jurist friend that the primacy of the written, including the writings of 
jurists, could not be taken for granted. 

However, the Topica is not a work about confrontation. Nor was it only 
an exercise in flattery, although Cicero's repeated exploitation of legal illus- 
trations was in compliment to his friend, whose legal services and personal 
friendship he valued highly (see letters to Trebatius, Ad Fam. 7. 10-21). 
The interest of the Topica is that it was a serious attempt to show how tech- 
niques of legal and of rhetorical argumentation could be one and the same 
thing, and should be used as a central text for anyone seeking to understand 
the connection of rhetoric and law, which survives, in numerous different 
forms, in the writings of the imperial jurists. 

If we had more of Trebatius’ writings, it might be possible to discern 
even closer links between Cicero's text and Trebatius’ legal interests than 
those explicitly stated. On genus and species, which Cicero calls forma, for 
example, Cicero could have learned his precepts directly from their origin- 
ators. His admired teacher, Q. Mucius Scaevola the Pontiff, systematized 
the ius civile in eighteen books, and had formulated five different genera of 
tutela, guardianship (reduced by Servius (Dig. 26. 1. 1) to three). Most 
known late Republican jurists had made some attempt at defining some- 
thing: Q. Mucius Scaevola had written on the content of store cupboards, 
for purposes of wills (Gellius, NA 4. 1. 17), as also had Servius on felled 
timber (Dig. 50. 16. 30.pr.); Q. Mucius had also written on vis (Dig. 50. 17. 
73. 2) and gentiles (Top. 6. 29) Servius had defined secretly (Dig. 43. 24. 4); 
C. Aquillius Gallus had produced a definition of shoreline (tus), for 
boundary purposes (Top. 7. 32), and of legal deception (Nat. Deor. 3. 30. 
74); he had also advised on questions of violence over the Caecina case 
(Caec. 27. 77). Thus when Cicero used legal examples for different types of 


Cicero and Modern Law 


Cicero and Defining the Ius Civile 61 


definition, he was doing nothing new, except that he was not doing it (he 
said) as a jurist but as an advocate. His aim was to illustrate, through use of 
legal examples, that methods of argument used by orators were shared by 
jurists. Despite the element of competition implicit in the privileging of 
aequitas noted above, the Topica is about the common ground shared by the 
advocate and the legal expert. 

Cicero’s sensitivity to legal niceties and his ability to use them in compli- 
ment to his friend are well illustrated in his handling of the question of rain- 
water damage, which is worth a short digression. This was a subject which 
had been discussed by Q. Mucius, whose influence on the Topica is revealed 
at several points, such as his definition of gentiles and his interpretation of 
the significance of ‘post’ for the definition of postliminium, on which he was 
contradicted by Servius (Top. 36—7). The actio aquae pluviae arcendae also 
was (or would be in the future) the subject of writings by Trebatius, who 
took a different line from Scaevola on some matters of definition. Evidence 
for these controversies comes, not from Cicero, but from later commenta- 
tors, such as Ulpian, who provide speculative insights into what may 
underlie Cicero's interest in this perhaps surprising subject. 

Problems of definition started with the most basic question of all: what 
was rain? Cicero began by quoting Q. Mucius! argument as an example of 
one based on etymology. If we understand rainwater (aqua pluvia) as being 
only that which we see is collected from rainwater (imber), then *Mucius 
should be brought in, as he said that, because the words pluvia and pluendo 
(raining) are connected (or conjugate), all water should be subject to exclu- 
sion, which has been increased by rainfall’ (Top. 39). However, the point of 
the action had to be defined more precisely in terms of whether the nature 
of the ground or human intervention was to blame; if the former, there was 
no case to answer; if the latter, it had to go to arbitrium, adjudication by for- 
mal means or an agreed arbitrator, whose decision would be binding. 
Continuing with the topic, but now on the subject of likenesses, Cicero 
observed that because boundary disputes in crowded urban areas are 
different in kind from those in the countryside, because fines, boundaries, 
are not marked in the same way, disputes over rainwater damage cannot be 
resolved by the actio aquae pluviae arcendae, although there were other 

. actions available. 

The author and dedicatee of the Topica both had access to texts of 
Q. Mucius and (perhaps) of Trebatius now lost. Their contents could have 
been the subject of multiple allusions now beyond recovery. But later writ- 
ers, notably Ulpian, provided their own record of the ongoing argument 
about what rainwater was and where liability for damage should lie. Like 
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Q. Mucius and Cicero, with minor modifications, Ulpian defined rainwater 
as that which falls from the sky and/or combines with water already on the 
ground. But Ulpian also knew about another controversy about definition 
not covered by Cicero but present in Trebatius: were hot springs (aquae 
callidae), familiar to the holiday-makers of Baiae and Campania, to be 
classed as rainwater? Trebatius, who had a house in Rome and a villa, not in 
the holiday resorts but at Velia in Lucania, adjoining marshes and affected 
by the noise of frogs—who were alleged to be clients of Cicero procured by 
the absent Trebatius (4d Fam. 7. 12)—thought they were; the non-Italian 
Ulpian, whose experience of volcanic springs may have been more limited, 
thought otherwise (Dig. 39. 9. 3. pr.). 

Ulpian also recorded material from Scaevola and Trebatius, omitted by 
Cicero, on availability of actions, which shows the younger jurist asserting 
his independence of the elder. All agreed that the action was available if the 
water-damage was due to man-made constructions (Dig. 39. 3. 1. 1). But 
was this to include the effects of ploughing a field, if rainwater damage to a 
neighbour resulted? Q. Mucius, as Ulpian reported, thought not, but 
Trebatius modified his view and restricted its application; only ploughing 
with the intention of growing a crop was exempt from the action (Dig. 39. 3. 
1. 3). Ifthe offender dug ditches on his land, this was not likely to trigger the 
action, provided that he did not dig a single channel which directed the 
water onto his neighbour's land; again, the condition that the ditches 
should be necessary to cultivation was to apply (Dig. 39. 3. 1. 4—5). 

Cicero's interest in rainwater, then, was not fortuitous; Q. Mucius and 
Trebatius both had (or were to have) their learned say on it, and Cicero 
joined in, reporting, but not creating, aspects of the problem which showed 
that he had sufficient grasp of legal modes ofthought to have been a jurist if 
he tried. Perhaps, indeed, as an estate-owner himself, who moved between 
town and country, his interest was not only theoretical. Moreover, the 
question of rain impinged on all kinds of other issues affecting the land- 
owning elite of Rome. Boundaries in town and country were different, and 
Publius Mucius Scaevola had specified that the ambitus, space round about, 
a house is only that part covered by the roof put up to protect a party wall 
(Top. 4. 24). Therefore in towns the law was different too; in the town house 
roofs could overlap, as they did not in the countryside. Ploughing and dig- 
ging had to be thought about, not only in relation to the estate cultivated, 
but the neighbours also; absentee or indifferent owners faced with com- 
plaints about rainwater damage needed a lawyer as well as an efficient 
estate-manager. And, given the restriction of application of the actio aquae 
pluviae arcendae to the countryside, it may be asked how much confirmed 
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urban types would have cared; perhaps Trebatius, the eques, was a country 
boy at heart. 

Yet, as has been said, the Topica, although full of law, and showing 
Cicero as one who understood its technicalities (cf. Costa 1927), is primar- 
ily about the rules of argument; law is used as the means by which the 
orator illustrates the connections between his favoured discipline and that 
of his friend. His “definitions” of the ius civile should be seen as ones those 
orators would use and the number and range ofthe component parts played 
in favour of the orator's self-interested dilution of the power of the written 
and the technical. It was for this reason, the underlying rivalry between the 
orator and the jurist, that the ‘otherness’ of jurists is maintained through- 
out. Similitudines, resemblances, Cicero maintains, will be more useful to 
orators and philosophers than to “you” jurisconsults (7op. 10. 41). Invented 
examples (ficta exempla) had more to do with rhetoric than “what you do' 
(although jurists did also use fictitious cases). And wben jurists argued 
cases in court, their approach was totally different from that of the orator or 
philosopher; in a case involving the transfer of a res mancipi by the process 
of mancipium by a person not empowered to do so, the jurist would ask 
technical questions about whether the recipient was still the owner or 
whether the seller was liable, while the orator (and philosopher) would play 
on emotions, make the dumb speak, raise the dead, and so on ‘to stir things 
up’ (Top. 45). Two years earlier, in the Orator (141), Cicero had declared 
that, in time of peace, eloquence held first place and iuris scientia the second. 
In the Topica, as Trebatius was a good friend, Cicero was too polite to 
specify which discipline he thought really counted. 


INTERPRETATION AND AUTHORITY 


Discussion of Cicero's views on ius and the zus civile thus far has had little to 
say on Cicero's view of written law. This was not because he had no time for 
statutes, praetorian formulae, or juristic writing. Where applicable, these 
were exploited in his speeches, sometimes, especially in civil cases, at per- 
haps excessive length. But, as the definitions offered to Trebatius illustrate, 
Cicero's bent as an orator was towards the more flexible concepts inherent 
in the unwritten law that derived from socially based but legally conceptu- 
alized concepts of custom and equity (see Ducos 1994: 3150-60). 'These 
contained assumptions about what ought to happen, because it always had, 
or because any other outcome would be ‘unfair’ (at least in the eyes of the 
Jury). On the written law, therefore, he knew what he needed to know, but 
his real flair, as others also acknowledged, was in the extra-legal aspects of 
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oratory as he had formulated them to Trebatius, the making the dumb 
speak and raising the dead. 

For the forensic orator, flexibility of definition of what the law was could 
be the key to success, because it placed a premium on arts of persuasion, 
which appealed to the emotions and prejudices of the iudices as well as to 
their reason. Once in the public arena, it was also possible to formulate 
definitions of law that appealed to popular emotions, such as patriotism, as 
Cicero did for the benefit of Cluentius in 66: 


For this (Law) is the bond which guarantees this standing which we enjoy in the 
state, this is the foundation of freedom, this the source of justice (aequitatis); the 
mind and soul and judgement and decision of the state reside in its statutes (legibus). 
Just like bodies without a mind, so a state without law cannot make use of its parts, 
which are as nerves and blood and limbs. The servants of the law, the magistrates, 
the interpreters of law, the zudices, in short all of us are servants of the law that we 
can be free. (Clu. 53. 146) 


This is the public face of legal definition, identifying the law as a necessary 
part of the civitas, and giving it a somewhat elitist spin: statutes preserve 
dignitas and the ‘freedoms’ of Cicero's and the jurors’ class. But he also 
plays on the jury's sense of its own importance in a way more significant for 
its role in the making of law than might be expected; they, like jurists, are 
saluted as ‘interpreters of law’. But did their interpretations really carry the 
same authority as did those of the jurists? The question, though lacking a 
definitive answer is important, because it affects what may be thought ofthe 
power of the courts to make law through its judgments (res iudicatae) and of 
forensic orators in influencing what law was made. And, to make the issue 
broader still, if zudices can be argued to be, to a limited extent, an extension 
ofthe populus, then the power of the iudices to ‘make’ law, and the emphasis 
put on it by Cicero, add a further dimension to the ‘popularizing’ of Roman 
public life, noted as a feature of the first century BC by historians from 
Tacitus to Fergus Millar (1998). 

Writing as a rhetorical theorist, Cicero, as we have seen, cited res 
iudicatae as being one of the component parts of the ius civile. In the 
De Inventione, he defines consuetudo, customary law, as principles of law 
established by antiquity, without the benefit of written statute, ‘voluntate 
omnium', by general consent. Among the ideas fixed by custom are agree- 
ments, equity, and zudtcatum, which he defines as something established by 
the formal opinion (sententia) of someone or some people (Inv. 2. 22. 67-8 
and 54. 162). He does not specify that the formulator of the sententia should 
be a iudex or tudices. Later, as we have seen, the continuing relevance of 
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tudicata are confirmed in his list of partitiones of the ius civile offered to 
Trebatius, but no elaboration is forthcoming; Trebatius, presumably 
(unlike us), knew what he meant. 

Despite Cicero’s unhelpful vagueness, however, it appears that he did 
believe that iudices were empowered to take decisions that counted as ius. 
While the initial stage of a civil suit, the issuing of the formula, was the 
responsibility of the praetor, who decided on what the main legal issue was 
and what legal action could be made available, it did not follow from this 
that the hearing by the appointed adjudicator would deal only with matters 
of fact. Points of legal principle could be at stake at any stage, and the zudices’ 
decisions on legal points determined the outcome of the case as a whole. 
Here, a brief treatment of the Pro Caecina, a civil case concerning posses- 
sion but also revolving round the praetorian interdict on violence (Frier 
1985: 171-83), will demonstrate what expectations of their role Cicero 
could impose on adjudicators, in this case, recuperatores. 

Much of Cicero’s argument revolves round the letter and the spirit of the 
wording of the praetorian interdict de vi armata. Cicero’s opponents 
appear, from his representation, to have relied heavily on the letter— 
indeed, literally one letter (the ‘r’ or the “d” of ‘reieci’ or ‘deieci’, Caec. 13. 
38)—of the interdict. Cicero's response was to emphasize, repeatedly, the 
superiority of intention over exact wording. From the outset, there is intro- 
duced a concept of the application of force either in accordance with custom 
(moribus) or against both law and custom (contra tus moremque). Aebutius, 
the offender against whom the interdict was aimed, being an audacious 
villain, reasoned that, if his defence was compatible with *moreinstitutoque 
omnium', Caecina's case would benefit, whereas if he behaved badly, in 
violation of consuetudo, he would gain by it. The purpose of law, however, 
was to prevent force: 


since I must speak about the Law which applies to all, which was established by our 
ancestors and preserved to the present time, by the destruction of which, not only a 
part of our legal right is destroyed, but also that violence which is the absolute oppo- 
site of law may seem to be supported by your judgement (rudicio confirmata). (Caec. 


2.5) 


This view of law was designed to prepare the ground for what followed, an 
analysis of the intention of the interdict. For if praetorian law was the 
expression of consuetudo in the written law (Inv. 2. 22. 67), then the prin- 
ciples of fairness grounded in consuetudo should apply. As it was manifestly 
unfair that the interdict, whatever its wording, should not supply a remedy 
for the kind of violence inflicted on Caecina, when he was frightened away 


113 


114 


Cicero and Modern Law 


66 J. Harries 


from the farm he claimed by Aebutius’ thugs, it followed that the interdict 
should apply. 


Since our ancestors were men of hard work and wisdom so that they ordained and 
ensured legal rights not only in such great matters as these but also in the most 
trivial things, would they have omitted this one very important type of action 
(genus), that ifa man forces me to leave my house by arms, I should have the action, 
whereas if he prevents me from entering it, 1 should not have it? (Caec. 12.34) 


Intention, then, was paramount. If it were not, maintained the orator, 
society would break down; statutes, senatorial decrees, edicts of magis- 
trates, treaties, wills, and all forms of agreement would no longer function 
and, in daily life, masters could no longer even give orders to their slaves, if 
they were only to be obeyed to the letter (Caec. 18. 51-2). All kinds of other 
statutes too would need to be recast; property in land was determined after 
two years and that principle now applied to buildings as well (cf. also Top. 
4. 23), although not specified; a bequest to a ward would fail if the ward was 
now 20 years old, and out of pupillage; and the general permission granted 
drivers of beasts to go round any route, if a road was impassable, would be 
limited to permission for drivers in Bruttium to pass through the estate of 
M. Scaurus at Tusculum (Caec. 19. 54). Much of this was perhaps enter- 
taining distraction but the principle behind it, which is sustained through- 
out the speech, is the overriding importance of custom and equity, as 
against legal technicality, and the orator's belief, which he counted on the 
jury to share, that aequitas and intention counted for more than the exact 
wording of the praetor's law (see, explicitly, Caec. 28. 80). 

All cases, however, hinged on the advocate’s and the adjudicators’ read- 
ing of equity. Did it then follow from that that juries could, by their deci- 
sions, affect what the law was, as Cicero's references to res iudicatae as being 
parts of law, alongside statutes and equity would indicate? Some observa- 
tions can perhaps be dismissed as flattery of the jury, through exaggeration 
of its powers. Early in the speech, for example, having deplored earlier evi- 
dence of indecision on the part of the judges, Cicero emphasized to them 
the impact that their decision could have on the legitimacy of force in 
society: “consider... what law (zus) you wish for us, what situation for your- 
selves, what, in short, form of statute (/ex) for the state’ (Caec. 14. 40). 
Other, later, reflections offer greater depth. On the subject of the attempts 
of his opponents to subvert the authority of the jurist, C. Aquillius Gallus, 
who had pronounced in favour of Cicero's case, on grounds, apparently, of 
equity, Cicero reaches the core of what he thought of the ius civile in court. 
There were some, he said, even some rather clever people, who argued that 
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jurisconsults should not be deferred to, nor should the tus civile invariably 
apply. This was acceptable, if it was argued that the jurist was wrong, or, as 
he explains later, if the iudices followed one jurist rather than another, opt- 
ing, say, for Manilius rather than Q. Mucius. What was not acceptable was 
that, while it was conceded that the views of the jurists were right, the court 
should nevertheless decide against them; this was to advocate wrong judg- 
ments. ‘“But judgments have sometimes been made against them (the 
jurists)." First, rightly or wrongly? If rightly, then that was law which the 
judgment of the court laid down (id fuit ius quod iudicatum est). If otherwise, 
there is no doubt which is to blame, the jurists or the zudices’ (Caec. 24. 69). 
What was right, Cicero argued, was based on the abstract and agreed 
notions of law and justice which he took as given, but which were also cen- 
tral to his case. Law was essential to the existence of community, or at least 
to therights ofthe owners of property within the community. Without law, 
individuals cannot establish what belongs to them and what to other people. 
Questions of law cannot be changed by the courts and are invulnerable to 
corruption or bribery. Possession of property depends on thelaw of owner- 
ship, inheritance, and bequest; rights over property, such as boundaries, 
water, and roads, also depend on law. Therefore the adjudicators should 
uphold the “publica patrimonia’, the public heritage, of law, with the same 
care with which they safeguarded their personal property rights. This 
would not happen, he argued, if they as the ‘vox iuris”, the voice of law, 
decided in Aebutius’ favour. 

Cicero's argument to the recuperatores, then, included the suggestion 
that what they would decide would affect not only Caecina personally but 
also the content of the law itself, and would thus ultimately damage their 
self-interest, as property-owners whose rights depended on the laws. But, 
as is well known, Cicero liked to raise the stakes and exaggerate the impor- 
tance of the case in hand. Although, in the passage cited above, Cicero 
stated explicitly that what was zudicatum counted as ius, was even this 
a polite exaggeration? If iudicata were indeed ius, would we not expect 
previous decided cases to be used as precedents? 

The main difficulty for tudicata as ius is that Cicero hardly ever cited 
judicial decisions as legal precedents in court. This does not mean that he 
was ignorant of previous cases or that he did not cite them for other pur- 
poses, as is evidenced by his frequent reference to the “causa Curiana’ and 
other cases (for example, those collected at De Or. 1. 175—7) not, as a rule, 
for their outcome but for the methods of argument employed. It is possible, 
however, that if more speeches of Cicero from civil cases had survived, 
more use of iudicata as precedents might be in evidence. For, as it happens, 
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the Caecina trial does contain use of a ‘decided case’ as a legal precedent. It 
involved citizenship and freedom and showed Cicero, as in the Roscius 
case, taking on the allies of Sulla: 


I established this point when I acted against Cotta, that most learned lawyer of our 
state. When I was defending the freedom of a woman of Arretium, and Cotta was 
pushing religious scruple down the throats of the decemviri, arguing that judgment 
could not be given in favour of our case, because the people of Arretium had lost 
their citizenship, I contended with passion that they could not lose their citizenship. 
The decemviri reached no verdict in the first hearing, but after investigating and 
debating the matter, they ruled that our case was justified. And this verdict was 
reached, even though Cotta spoke against it, and Sulla was still alive. (Caec. 33. 97) 


While one exception does not prove the rule, Cicero’s approach to cus- 
tom, equity, and the powers of adjudicators in the Pro Caecina adds a pub- 
lic dimension to the philosophical and rhetorical approaches to defining law 
in general and the ¿us civile in particular, outlined above. Despite obvious 
differences of emphasis and levels of sophistication, they have much in 
common. Law was an ideal, and essential to the ordering of the community; 
man-made law could be fallible and could be shown to be so when set 
against the requirements of natural law, custom, or fairness. The ¿us civile 
had many facets when analysed; written law was open to challenge, using 
the resources of the unwritten, which, unlike the written, could be argued 
to be sanctioned by universal consent. Little was certain and much could be 
disputed; while the Republic lasted, neither the orator nor the jurist would 
find themselves redundant. 

The uncertainties of law should not be overstated. Much of law was 
specific, detailed, and required hard work to learn. As Cicero observed in 
the De Oratore (1. 173; 184; 2. 110), disasters could happen if advocates 
were employed who got the law wrong. But round the hard core of written 
statutes and other legal materials, which could themselves be open to 
challenge, glosses, and alternative readings, was a growing accumulation of 
interpretations, based on writings of jurists, who frequently did not agree, 
but who influenced the creation of formulae and also could argue in court. 
Hardest to quantify, it has been argued, is the influence of advocates on the 
content of us. Were Cicero's claims that ‘res iudicatae’ were a part of law no 
more than an attempt to ascribe greater importance to his favoured branch 
of legal activity than it, or he, deserved? Or did the decisions of iudices, and 
with them, the “opinion of the crowd’ (Top. 19. 73) have a direct input into 
the content of law, even if its route cannot yet be clearly mapped? 


Cicero and Modern Law 


BIBLIOGRAPHY 


Barnes, J. (1989). ‘Antiochus of Ascalon”, in J. Barnes and M. T. Griffin (eds.), 
Philosophia Togata, i (Oxford), 51-96. 

(1999). ‘Roman Aristotle’, in J. Barnes and M. T. Griffin (eds.), Philosophia 
Togata, ii (Oxford), 1—69. 

Bauman, R. A. (1985). Lawyers in Roman Transitional Politics (Munich). 

Ciferri, L. V. (1991). ‘Cicero’s Conception of Jurisprudentia’, RIDA 3rd ser. 38: 
103-19. 

Coleman, J. (2000). 4 History of Political Thought: From Ancient Greece to Early 
Christianity (Oxford). 

Costa, E. (1927). Cicerone Giureconsulto (Bologna). 

Ducos, M. (1994). ‘Philosophie, littérature et droit sous le Principat, ANRW 
11.36.7: 5134-80. 

Dyck, A. (1996). A Commentary on Cicero's De Officiis (Ann Arbor). 

Frier, B. W. (1985). The Rise of the Roman Jurists (Princeton). 

Górler, W. (1995). ‘Silencing the Troublemaker: De Legibus 1. 39 and the 
Continuity of Cicero's Scepticism’, in J. G. F. Powell (ed.), Cicero the 
Philosopher (Oxford), 85—113. 

Kidd, I. G. (1955). “The Relation of Stoic Intermediates to the summum bonum with 
Reference to Change in the Stoa’, CQ Ns 5: 181—94. 

Lenel, O. (1889). Palingenesia Turis Civilis, 13-3 (Leipzig). 

Millar, F. (1963). The Fiscus in the First Two Centuries’, FRS 53: 29-42. 

Richardson, J. S. (1998). ‘Old Statutes Never Die: A Brief History of Abrogation’, 
in M. Austin, J. Harries, and C. Smith (eds.), Modus Operandi: Essays in Honour 
of Geoffrey Rickman (London), 47-62. 

Schiller, A. (1971). ‘Custom in Classical Roman Law’, in An American Experience 
in Roman Law (Gottingen), 41-55. 

Schofield, M. (1991). The Stoic Idea of the City (Cambridge; reissued Chicago, 1999). 

(1995). ‘Cicero’s Definition of Res Publica’, in J. G. F. Powell (ed.), Cicero the 
Philosopher (Oxford), 63-84. 

Stein, P. (1978). “The Place of Servius Sulpicius Rufus in the Development of 
Roman Legal Science’, in Festschrift F. Wieacker (Gottingen), 175-84. 

Thomas, P. J. (1998). ‘Alternative Paradigm for Roman Law’, RIDA 3rd ser. 45: 
647-57. 

Watson, A. (1974). Law Making in the Later Roman Republic (Oxford). 1. 


117 


Taylor & Francis 
Taylor & Francis Group 


http://taylorandfrancis.com 


Part III 
Cicero's Works 


Taylor & Francis 
Taylor & Francis Group 


http://taylorandfrancis.com 


Rhetoric 


Taylor & Francis 
Taylor & Francis Group 


http://taylorandfrancis.com 


De Oratore and the 
Development of Controversia 


"Since a wise man can be mistaken, and a hundred men, and many 
nations, yes, and human nature according to us is mistaken for many 
centuries about this or that, what assurance have we that sometimes 
it stops being mistaken, and that in this century it is not making a 
mistake?” 


Montaigne, “Apology for Raymond Sebond” 


“As for Cicero himself... [he] was without obligation to any party, 
following what seemed probable to him now in one sect, now in 
another, keeping himself always in Academic doubt.” 


Montaigne, “Apology for Raymond Sebond” 


When teaching Cicero's De Oratore, 1 begin by asking my students to cite a 
favorite passage in the dialogue. There are usually some standard choices: 
the outline of the three duties or offices of rhetoric (2.29.128-30), Antonius? 
method of invention by impersonation (2.24.102-3), and invariably Crassus’ 
denunciation of “the absurd and unprofitable and reprehensible severance 
between the tongue and the brain, leading to our having one set of professors 
to teach us to think, and another to teach us to speak" (3.16.61).! These are 
all weighty moments, and they usually lead to engaging class discussion.” 
When my turn comes to cite a favorite passage, however, my choice 
routinely meets with stares and silence. For I choose an inconspicuous 
moment at the outset of the dialogue when Scaevola, a relatively minor 
character, contradicts the impassioned opening statement of Licinius 
Crassus, the man whom Cicero calls the most illustrious orator of his day 
(Brutus 38.143). 
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The circumstance is this: Crassus has just delivered a stirring epideictic 
on the power of discourse to gather scattered humanity into one place and 
“to lead it out of its brutish existence in the wilderness up to our present 
condition of civilization" (1.8.33). Crassus here is the voice of emergent 
humanism, the lsocratic patriot at the head of an evolutionary ascent from 
ignorance to eloquence, the mouthpiece of Cicero himself. Nonetheless, as 
Soon as Crassus has finished his encomium on eloquence, Scaevola responds 
with a courteous but serious challenge to each claim in Crassus' high- 
minded thesis. For all your eloquence, says Scaevola, you carry your 
argument too far. My own response to this fleeting moment is that it is not 
only a stunning peripeteia, or reversal of expectation, but that it is also a 
dramatic announcement at the outset of the dialogue that—in the realm of 
rhetoric and for the practice of argument—no position is sacrosanct, 
everything must be argued, for there are always two sides, or more, to every 
question and we should always be prepared in utramque partem, io examine 
all sides of the case. 

In response to this initial peripeteia (or peritrope), Crassus himself 
proceeds to turn the tables on Scaevola, only to have his own eloquent 
arguments, in turn, repeatedly questioned and routinely rebutted by others 
throughout the dialogue. Such reversals are an engaging part of the drama of 
De Oratore; they are also, as readers of Part I will recognize, standard 
elements in the arsenal of antilogic. But like so many other parts of the 
Greek paideia, antilogic has now changed names. In Rome, argument by 
contraries 1s called controversia; and in the three centuries from Antiphon to 
Crassus, a variety of modifications in its theory and practice have naturally 
taken place. This is the Hellenistic period, traditionally set from the death of 
Alexander in 323 BCE to the defeat of Anthony by Octavian and the advent 
of the Roman Empire in 31 BCE. Beyond the momentous political events of 
the age, this is also an active time for philosophy, with the development of 
Stoicism, Epicureanism, and scepticism and a dominant role for philosophy 
in advanced education. Despite changing times and practices, however, 
argument in the De Oratore 1s clearly consistent with the antilogical 
principles and patterns outlined in Part i; i.e., we can readily identify the 
invocation of the dissoi logoi (divided or opposing claims); the incorporation 
of multivocality, oppositionality, and dynamism; the dialogical patterns of 
give-and-take; the suspension of judgment; the concern for practical ethics 
and pragmatic results; and, above all, the framework of probable knowledge 
and prudential judgment that structures the entire process. Indeed antilogical 
techne and praxis are in play not only in the De Oratore but throughout 
Cicero's mature philosophical corpus. In these works (especially the main 
group of 44-43 BCE), Ciceronian inquiry invariably proceeds in what we 
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can call the “controversial” manner; i.e., by critical juxtaposition, often in 
dialogue, of the multiple views that fill out the landscape of opinion on the 
topic at hand.’ 


Kenneth Burke writes that his own primary purpose in The Grammar of 
Motives is to “express an attitude toward language embodied in a method” 
(1969, 441). In Cicero, the "attitude" toward language and argument that we 
studied in Part I is intact, but its methods are refined. Heretofore, we have 
dealt only with excerpts of argumentative practice, limited illustrations of 
this or that antilogical strategy. With the De Oratore, we are presented with 
a full-dress performance by one of history's great rhetors. Consequently, we 
have an unparalleled opportunity to take stock of our subject in detail. In 
this chapter, then, we move not only from Greece to Rome but also from 
general overviews to focused critical scrutiny, to an account of ancient 
controversia that I hope captures the subtlety of the art as practiced by a 
master. In particular, we will concentrate on Book I of the De Oratore 
because that is the site of the most consistent dialogical interaction among 
characters. There are additional, interesting developments of controversia in 
Book HI that we will also examine, though in Books II and III the major 
speakers (Antonius and Crassus, respectively) hold forth in more-or-less 
uninterrupted fashion (see 2.4.16). But in Book I, with its regular shifts 
between speakers andurewersals of position, we can focus on the discursive 
relations among characters, on patterns of assertion and response, defense 
and revision, on the accommodation of one speech (or /ogos) by another, and 
on the praxis of controversia in concrete detail. In sum, it is in the episodes 
of argumentative exchange, when rhetors must not only “render” their own 
logos but also "receive" and respond to that of their interlocutors, that the 
Ciceronian attitude and method are most notably on display. 

However, my purpose in this chapter is not simply to analyze a 
distinguished rhetorical model. My interest is also and fundamentally 
pedagogical: I will argue that Cicero's pedagogical stance, as represented by 
the dialogue's leading figures, is uniquely compatible with his rhetorical 
theory and particularly instructive for contemporary teachers of argument. 
This argument (along with that of the next chapter on Quintilian) marks a 
definite shift toward the pedagogy of our subject. The Protagorean program 
is clearly informed by pedagogical concerns (see Ch. 2, sec. 1), while the 
dissemination of the Greek paideia is, in large part, a pedagogical event, 
with Greek teachers of rhetoric and philosophy transporting the new learning 
throughout the Mediterranean. But in Rome, pedagogy becomes 
increasingly formal, and rhetoric itself increasingly identified with its 
pedagogical manifestations (for reasons I will note). This growing attention 
to pedagogy, its historical significance, and the role of controversia in the 
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process will become a central theme of Part II. At present, however, we 
must prepare for a change in the protagonist of Many Sides, for antilogic is 
about to re-enter with a new name and costume. And, as is characteristic of 
intellectual drama, the set is arranged and the prologue best spoken by 
history itself. So, before we explore the attitudes, methods, and pedagogy of 
controversia as these are developed in the De Oratore, it will help to look 
briefly at the developing history of the controversial method. For behind the 
practice of argumentation at work in the De Oratore stands Protagoras and 
the Sophistic tradition of arguing both sides, and between Sophism and 
Cicero comes the complex history of Hellenistic philosophy. Taken 
together, these influences provide a backdrop for the rhetorical restoration 
enacted by Cicero. 


1. FROM ANTILOGIC TO CONTROVERSIA 


According to M. R. Wright, the young Cicero translated Plato’s eponymous 
dialogue on Protagoras, though there is little sustained discussion of the 
great Sophist in Cicero’s mature canon (1991, 1) Nonetheless, the line of 
continuity is there, both in terms of the theory of knowledge that underwrites 
speculation about discourse and the discourse method that follows from this 
theory. The Protagorean influence is, of course, mediated by almost four 
centuries of intellectual history and muted by the absence of Protagorean 
texts, even in the age of Cicero. So, before we survey the relevant events of 
these Hellenistic centuries, it may help to remind ourselves of the main 
tenets of Protagoreanism so that we can trace the often obscured lines of its 
influence through various post- Sophistic permutations. 


Diogenes Laertius lists some fourteen books by Protagoras (ca. 490-420) 
on subjects ranging from philosophy to government, theology to 
mathematics (DK 80 Al).° None of these works has survived, though 
Protagoras himself remained well-known as the originator of the homo 
mensura doctrine, the anti-foundational theory that concentrates on the 
relation of individual perception to the nature of knowledge (DK 80 B1; see 
Guthrie 1969, 3.187). In the absence of ipsissima verba (Protagoras’ own 
words), I have interpreted the human-measure doctrine to mean that 
knowledge is relative to the source or perspective from which it is derived 
and that different perspectives on the same experience will yield different 
(re)constructions of that experience. And, according to the Protagoras of 
Plato's dialogues, this variability in our perceptions does not imply the naive 
belief that all views are equal. Rather, while human perceptions of the real 
and true are always contingent and while one perspective may not be “truer” 
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than others by universal, invariant standards, one logos can, nevertheless, be 
distinguished from among the alternatives as more useful or advantageous 
given particular circumstantial conditions (Protagoras 334b, Theaetetus 
167b). When the epistemological pragmatism of this doctrine is translated 
into discursive practice, the result is an approach to argument based on the 
recognition that if knowledge is local and partial, knowing subjects will 
naturally produce opposing claims (antilogoi) and that some of these 
oppositions can be equally well defended. As Diogenes Laertius puts it, 
Protagoras was “the first to say that on every issue there are two arguments 
opposed to each other" (DK 80 Al). The practice that follows from this 
famous maxim is a form of argument in which comparative reasoning 
determines the greater or lesser efficacy of competing claims, arguments, 
perspectives, logoi by examining them in relation to one another. Moreover, 
antilogical practice maintains that by purposefully placing opposing claims 
in juxtaposition rhetors can not only minimize the unfair advantage of a 
conventionally stronger position but also generate a consensually supported 
proposition that both adjudicates conflict and leads to prudent action. 

Between the ages of the first Sophists and Cicero (106-43 BCE), 
argumentative practice is routinely adapted to changing perspectives and 
conditions (see Buckley 1951; Hankinson 1995; Long 1955, 1974; McKeon 
1950). And while the historical record is thin, there is enough evidence from 
Cicero and others to argue that antilogic, along with dialectic (its 
methodological “counterpart”) are the original models for emerging forms of 
disputation that develop in concert with the philosophical controversies of 
the Hellenistic age. The range of these controversies extends to virtually 
every field of knowledge (ethics, nature, politics, religion, epistemology, 
etc.), and competing voices include numerous, minor schools of thought, 
along with the Stoics, Epicureans, and Academics. The theoretical 
complexities that issued from these debates required sophisticated 
procedures of reasoning in order to weigh the lines of thought and locate the 
position that elicited the greatest confidence. In Cicero's mature view, such 
reasoning was best governed by "considerations of probability and practical 
significance" (McKeon 1950, 55).5 This emphasis on probable reasoning 
and practical standards echoes the Protagorean perspective, but only 
indirectly because (as noted) the works of Protagoras are no longer available 
in the first century BCE. For direct support in his theoretical and discursive 
practices, Cicero turns most consistently to what Michael Buckley calls the 
"operational procedures" of the Hellenistic Academy, whose dominant 
figures following Plato and Aristotle are Arcesilaus in the third-century BCE 
and Carneades in the second (1971, 148). 
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The centerpiece of the Academy's procedures was the practice of 
controversia, of speaking for and against each side (in utramque partem), a 
practice that Cicero refers to as the Academy's “custom” and which he 
learned as a student of Philo, the Academy's representative in Rome 
(Tusculan Disputations 2.3.9; cf. De Oratore 3.36.145, 2. 21.80; De Finibus 
5.4.11). Cicero approaches controversia as a philosophical concept 
embodied in an operational method; in turn, the method itself is 
distinguished by both its heuristic and critical capacities (McKeon 1950, 7; 
see Academica 2.3.7, De Oratore 2.38.157-61). By most accounts, Cicero 
inherits this theory-based method from the Hellenistic Academy; but by my 
reckoning, the fons et origo of controversia, its base and origin, is in 
Protagoras. 

The Academy had been founded by Plato in 369; and, at his death in 347, 
its leadership passes to his nephew, Speusippus. At this point, Aristotle, 
who had been associated with the school for two decades, departs, though he 
remains a member, even after establishing the Peripatos (at the Lyceum), his 
own school in Athens, in 335. Circulating the work of these two masters 
(whose doctrines were regarded as basically consistent) was a major task of 
the post-Platonic Academy (see Long 1974; Powell 1995). Cicero is clearly 
familiar with both. He is one of the first to adapt the Platonic dialogue to 
Latin, he experiments with and elaborates on its form throughout his career, 
and he adopts strains of ethical idealism and metaphysical interest that are 
fundamentally Platonic. Regarding Aristotle, Cicero appears to know the 
Rhetoric and the Topics well. With these precedents as a guide, he traces the 
practice of controversia back to Socrates (Tusc. Disputations 1.4.8) and 
Aristotle (De Finibus 5.4.11; De Oratore 3.21.80). This genealogy is 
simplified but reasonable given the loss of Protagorean works, the profound 
influence of the Socratic method, and the passages in Aristotle that outline 
argument by contraries (see Topics 101a; Rhetoric 1355a, 1557a, 1402a). 
Moreover, this history is reinforced in the years following the fourth century 
BCE (Aristotle dies in 322) when the Academy moves away from its initial 
philosophical ground and comes, through its association with scepticism, to 
embrace a form of antithetical reasoning and disputation centered on 
thinking through contraries. 


As a distinct philosophical doctrine, scepticism is traditionally connected 
with Pyrrho of Elis (c. 365-c. 270 BCE), and Pyrrhonism is replete with 
Protagorean traces. As defined by Sextus Empiricus in his Outline of 
Pyrrhonism, scepticism centers on the ability to set up antitheses that 
account for *the equal weight which characterizes opposing states of affairs 
and argument," a direct echo of the Protagorean dissoi logoi (1.8). Pyrrho 
himself wrote nothing, but his views are recorded by Timon of Phlius, a 
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follower, and much later by Sextus and Diogenes Laertius (second and third- 
century CE, respectively). In brief, Pyrrhonism starts from the premise that 
all perception is both sense-based and individual and, therefore, reflects only 
what appears to be the case to the knowing subject, not what an object 
actually is in itself. Given this theoretical context, Pyrrhonists concentrate 
(as had their Protagorean precursors) on the relative nature of perceptual 
responses, the natural contradictions in personal views, and (as noted) on the 
"equal weight" that can be found in contrary positions (cf. Diogenes 
Laertius, 4.101). In response specifically to the prevalence of contradiction 
in human affairs, Pyrrho promotes not just the suspension of judgment 
(epoche) but a certain freedom from dogmatism that comes from 
maintaining a “sceptical” distrust of any belief because the supporting 
evidence is only probable (see Hankinson 1995; Schmitt 1972, 5-17). 
According to A. A. Long, such ideas, like much else in Hellenistic 
philosophy, are the continuation of concepts “inherited” from earlier thinkers 
(1974, 3). In particular: 


[c]ertain problems to which Pyrrho drew attention had already been 
recognized by earlier philosophers, who put forward different kinds 
of answers for resolving them. Pyrrho’s scepticism has its closest 
conceptual connection with Protagoras among his predecessors. (79) 


And, as Long also points out, Pyrrho’s emphasis on equally weighted 
opposing positions looks forward as well as back. While he founded no 
school himself and appears to have had few direct followers, Pyrrho’s ideas 
do find a home in the post-Platonic Academy, where they are taken up by 
Arcesilaus (315-240 BCE), who assumes the leadership of Plato’s Academy 
in 265 and who turns the “New” Academy in a decidedly new direction from 
that imagined by its founder. 


In the De Oratore, Cicero notes that Arcesilaus believed that “neither the 
senses nor the mind can perceive anything certain,” a position not exactly in 
line with the Platonic drive for absolutes (3.67). The operational method 
that Arcesilaus invokes in support of his basic scepticism is to insist that 
everything must be argued and that no conclusion is free from contradiction. 
According to Cicero, the method of Arcesilaus can be traced to the 
conversational practice of Socrates, a practice that challenges all dogmatic 
assertions as self-contradictory and frequently ends in aporia (see Tusc. 
Disputations 1.4.8). Cicero adds elsewhere that by adopting the Socratic 
method and arguing against the opinions of all men, Arcesilaus “led the 
majority to withhold any consent from either position more easily” 
(Academica 1.12.44-45; cf. De Finibus 2.1-2). The expressed purpose of 
this method was to debunk dogmatic, insupportable claims and to discover 
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what probabilities existed that could sustain challenge and support action. 
But in actual practice, Arcesilaus’ predominantly critical approach is less 
concerned with assent than it is with refuting claims to certainty, achieving 
*freedom from error," and arriving at the suspension of judgment that is the 
sceptic's mark of wisdom (Von Arnim in Long 1974, 92). In Arcesilaus, 
therefore, the antilogical strain that survives in Pyrrho is revived and 
institutionalized, but it is also truncated, appearing now as a purely negative 
dialectic—oppositionality overwhelms assent, argument is dominated by 
rebuttal, and the “equal weight" of opposing ideas yields only reason to 
doubt. A more comprehensive approach to the antithetical method is 
reclaimed in the next century by Carneades (219-129 BCE), whom Cicero 
credits not only with the restoration of controversia to the Academy but also 
with the introduction of in utramque partem to Rome itself (De Oratore 
3.18.67-68; Tusc. Disputations 5.4.10-11). 

Like Pyrrho or Socrates, Carneades wrote nothing; but, as the head of the 
Third Academy and as both a compelling speaker and a subtle dialectician, 
his influence was considerable (Diogenes Laertius 4.62). Like Arcesilaus, 
and in line with the sceptical tradition, Carneades was prepared to challenge 
any dogmatically held belief, though his principal attacks were reserved for 
the Stoics. Hankinson refers to him as a “sceptical controversialist”; and 
controversiality—in the sense of “preparedness for disputation”—is the 
hallmark of his sharp, antithetical criticism (1995, 96-108). But Carneades 
did not confine himself to negative critique only. He posits a theory of 
plausibility (to pithanon) as a positive criterion for practical decisions (see 
Academica 2.104). Such a criterion may at first seem paradoxical, a 
commitment on Carneades' part to an objective standard that he denies to 
others; and yet to assert plausible rather than necessary claims and criteria is 
to avoid dogma by allowing for error. To illustrate the process he offers this 
example: a dark and uncertain form lying coiled in the corner could be a 
snake; but, given all the evidence, it is more likely to be a rope (from 
Carneades, in Hankinson 112). 


By virtue, then, of placing opposing claims in relation to one another, we 
can distinguish the plausible from the implausible to the extent that a 
reasonable, if fallible decision can be made regarding the efficacy of a claim 
under existing circumstances. In contrast with Arcesilaus, Carneades' 
approach to antithetical reasoning is what Buckley calls “two-voiced” in its 
insistence that both "positive and negative positions be represented" (1971, 
92). In the process, the radical scepticism of Arcesilaus' unrelenting 
antitheses is replaced by a more balanced method which seeks, through pro 
and contra assessment, to calculate the potential plausibility among 
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competing logoi and in so doing to provide sufficient assurance for decisions 
regarding action (cf. Hunt 1954, 42). 

Theoretical originality is not, however, the only basis for Carneades' 
influence. In 155 BCE, he and two other Athenian philosophers (a Stoic and 
a Peripatetic) visited Rome as ambassadors of their schools. During the visit 
Carneades gave his famous lectures on justice, which Cicero describes this 
Way: 


When Carneades had been sent by the Athenians as an ambassador 
to Rome, he discoursed at length on justice . . . . On the next day, he 
overturned his own discourse with a speech putting the opposite 
position, and undermined justice which he had praised the previous 
day ... [all] in the style of a rhetorical exercise arguing on both 
sides. (De Republica 3.9) 


This intellectual coup de théátre and the interest it generated serves to 
announce the arrival of philosophy in Rome (Powell 1995, 13-14). It also 
marks a highly public appearance for controversial reasoning, a gala 
performance of the Academic merger of doctrine and method, an event not 
lost on Cicero, who refers to the “inspired intellectual acumen and rhetorical 
fluency of Carneades" (De Oratore 3.18.67-68). This merger of acumen and 
fluency, attitude and method provides a base for Cicero's own intellectual 
operations. Or, as Buckley puts the case, “the antithetical method begot 
controversia” (1971, 92); to which I would only add that the antithetical 
scepticism of the Academy that begets the controversia of Cicero had itself 
been begotten under the auspices of the antilogical tradition. 

Cicero himself inherits the Carneadean position of modified scepticism 
and argument in utramque partem from Philo of Larissa, who led the Fourth 
Academy from 110 to 83 BCE and who, like his Academic predecessors, 
was an ambassador to Rome, arriving in 88, when Cicero was 18 and 
studying law. Because he was Cicero's teacher and because we know the 
Academy principally through Cicero, it is difficult to distinguish Philo's 
ideas from more general Academic positions (see Hankinson 1995, 116ff). 
However, like Carneades, he seems to have taught that sense-impressions are 
undependable and that knowledge claims are subsequently indeterminate; 
but despite this uncertainty, we can pursue the probable by avoiding 
dogmatism and examining ideas on either side of a question. For Cicero, a 
particular benefit of this teaching is that it allows for various positive 
positions (in ethics, theology, politics) as long as one claims only probability 
for them or, more precisely, greater probability for one position than its 
rivals. Another benefit for Cicero was the inclination towards rhetoric and 
debate that follows from Academic scepticism; and indeed, Philo himself 
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was a teacher of rhetoric as well as a philosopher (cf. Powell 1995, 20-23). 
But it is Cicero's own synthesis of rhetoric and philosophy that gives 
Academic method enduring form. It is hardly likely that the “academic” 
debates of ancient ideologies will stir much interest for most contemporary 
readers (even granting a certain commonality of intellectual interests). 
Rather, ancient controversia comes to life for us in the De Oratore, a literary 
adaptation of a philosophical method in which rhetorical procedures are 
proposed for testing probable claims sufficient for practical action. In Many 
Sides, the New Academy, its leaders and their methods serve as prologue to 
this premier performance of controversial reasoning. 


Cicero announces his own methodological preferences in statements such 
as the following: “the sole object of our discussions is by arguing both sides 
(in utramque partem) to draw out and give shape to some result that may be 
either true or the nearest possible approximation of the truth" (4cademica 
2.7-8; cf. De Officiis 2.2.8; Tusc. Disputations 2.3.9; De Oratore 3.36.145). 
But he does more than simply state the case for controversial reasoning. 
Throughout his philosophical canon, he attempts to “draw out and give 
shape to" the topic at hand by presenting multiplex ratio in dynamic 
interplay; i.e., by placing multiple characters in dialogical settings where 
they defend their positions with vigor and competence. The goal of these 
"deliberately polyvalent exercises" is not so much to resolve the questions at 
issue but to model the procedures by which “the nearest approximation of 
the truth" can be discovered (Swearingen 199], 153). Specifically, in the De 
Oratore, instead of discussing controversia formally (i.e., by abstracting its 
general nature and detailing its logical parts), Cicero chooses to instantiate 
within the form of the discourse the ideas on rhetorical method that this very 
discourse would address. In a word, Cicero chooses to perform his topic 
and, in so doing, to allow his readers direct access to controversia as a 
process or operation rather than simply a doctrine. In response, if we 
approach the text as “the imitation of an action," we may be able to identify 
what Crassus and Antonius insist cannot be apprehended apart from the 
particular form in which it appears. We may also learn something about 
controversial pedagogy, which (by exposing the student directly to the 
interaction of competing logoi) seeks to stimulate an attitude towards and 
understanding of the topic that is independent of professorial dicta. 


2. THE DRAMA OF BOOK I 


I suggest that we approach the De Oratore as a drama in which the plot is 
informed at every turn by what we might call the spirit of friendly 
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contradiction (cf. Billig 1987, 237). The dramatological approach to the 
dialogue, however, requires that we attend not just to the plot, but also (as 
Aristotle points out) to character, setting, language, and theme (Poetics 
1450a-b). So by way of preparing the stage, let us begin with character and 
setting, both of which significantly condition the way we view the unfolding 
plot. 


According to Cicero's Brutus, his history of Roman oratory, Crassus and 
Antonius were both *consummate orators and the first among Romans 
whose diffuse elegance rivaled the glory of the Greeks" (36.138; in Watson 
1970, 301). Marcus Antonius (143-87 BCE) was especially distinguished 
for his skill in invention, for the strategic manner with which he marshalled 
his arguments, and for his prodigious memory (Brutus 37.139; Tusc. 
Disputations 5.19.55; Wilkins 1979, 17). Crassus (140-91 BCE) was 
famous not only for the unrivaled beauty, dignity, and wit of his language 
(Brutus 59.215; De Oratore 2.28.121; 3.9.33; 3.43.171) but also for his wide 
culture, vast learning, and powerful appeals to the passions (De Oratore 
3.9.33; Brutus 43.158). In addition, he was particularly noted for his ability 
at altercatio, the quick trading of opposing ideas in debate, a talent on 
display throughout his career in the Forum (Wilkins 12; cf. Watson 1970, 
307). The other regular participants in the dialogue, Cotta and Sulpicius, 
were not only the “two most approved orators" of the generation following 
Antonius and Crassus, they were also both devoted followers of the older 
men; Cotta of Antonius and Sulpicius of Crassus (Brutus 55.201, in Watson 
1970, 321). As A. S. Wilkins puts it, both younger men were "bound by the 
closest ties of respect and affection to those whom they looked upon as their 
common masters" (1979, 17; cf. De Oratore 1.21.97). Given the fact that 
the dialogue itself proceeds according to the prompting of the younger men 
who would solicit their mentors” views on the practice of oratory, the text 
can be described as a master class in which the teachers exhibit the 
accumulated expertise of their long and distinguished careers. Taken 
together, these four characters, along with several others (including 
Scaevola) who appear more briefly, make up the “burgeoning pluralism of 
views" that the De Oratore presents on the topic of oratory (Swearingen 
1991, 134). 

But there is more that we should know about the cast than simply their 
proficiency in oratory. It is interesting to note that Antonius was not only 
the grandfather of Marc Antony (the triumvir and Cicero's fatal enemy) but 
also the father of Cicero's partner as Consul of Rome and an early victim 
himself of the political violence that swept Rome under Marius (Wilkins 
1979, 1). Sulpicius also met death by proscription (as did Cicero), while 
Cotta was banished from Rome the year after the fictional date of the 
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dialogue for his part in one of the many political intrigues of the day (De 
Oratore 3.3.11). Even more telling than such lethal politics, however, is the 
fact that Cicero chose to set the dialogue several days before the death of 
Crassus (September, 91 BCE) who, after delivering a passionate speech to 
the Senate against the sitting Consul of Rome, immediately fell ill and died 
(3.2.6). There is, then, a certain irony in the passionate adherence of these 
four great speakers to the virtues of public debate in the face of a political 
fanaticism which routinely erupted into violence and, in the process, 
obviated the power of oratory (Wilkins 1979, 9-26; Wood 1988, 31-32). But 
if the dialogue is politically ironic, it is also a panegyric, an homage to the 
skills of mentors whom Cicero himself knew and admired. Cicero and his 
brother studied as young men with both Crassus and Scaevola; Cicero later 
visited Scaevola regularly at his home to discuss the law; and Antonius was 
a friend of Cicero's uncle (De Oratore 2.1.2; Brutus 89; Wood 1988, 43). 
This intimacy of relationship between the author and the great orators of a 
departed age may well account for the utopian tone of the dialogue, as the 
speakers gather at the beautiful Tusculan villa of Crassus, during the early 
fall, away from the hubbub of the Roman Games, and on the very eve of the 
passing of the host. Seen in this way, the text becomes a hymn to the 
methods by which eloquence can employ disagreement in the service of 
mutual understanding. Moreover, the setting of the meeting is an idealized 
site for discourse, a privileged space where the guiding principles of 
controversial praxis are invoked as sources of strength and productivity, 
where rhetors in argument “struggle for” a common understanding rather 
than against one another. Ad bellum purificandum. It is what we might wish 
our own classrooms could be like. 


At the time of the dialogue itself, the major figures introduced above 
were allied in a battle for control of the court system, an effort led by the 
tribune Livius Drusus (who would be murdered shortly after) and supported 
in the Senate by Crassus (Wilkins 1979, 5-6). In early September (91 BCE), 
however, all political action was suspended in order to celebrate the Ludi 
Romani, or Roman Games. During this interlude, many of the senators and 
nobles retreated to their villas, and Wilkins refers to it as a "plausible 
fiction" that the characters in the dialogue should congregate at the estate of 
Crassus (1979, 6). The first day of the sojourn is spent discussing the 
political crisis of the moment and “the state of politics generally" (1.7.26). 
On the second day, however, during a morning walk, Scaevola sights a plane 
tree in Crassus” garden which reminds him of the tree under which Socrates 
and Phaedrus conduct their own famous dialogue on rhetoric (cf. Phaedrus 
229a-230e); and so Scaevola proposes that the party divert itself from their 
political anxieties by "imitating" the Platonic precedent (1.7.28). 
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Whereupon, Crassus introduces “a conversation on the pursuit of oratory, 
with a view of relieving all our minds from the discourse of the day before" 
(1.7.29-30). The party thus commences what we might call *games" of an 
alternative kind. 

In the prologue to the ensuing drama, Cicero invokes the controversia 
that distinguishes the rest of the text by claiming that there has always been a 
scarcity of great orators (1.2.8-4.16). Later in Book I, however, Antonius 
will refer to the *vast supply of talent which I see existent among our fellow 
citizens" (1.21.95); and Cicero himself, in the Brutus, will catalog the many 
exemplars of Roman rhetorical excellence. Obviously, there are two 
perspectives on this question, and the single, monological voice, even when 
it is that of the author, is subject to challenge. Moreover, Cicero's espoused 
motive for presenting the *old story" of Crassus and his colleagues is to 
respond to the wishes of his brother, Quintus, and to supplant the “crude” 
effort of his early treatise on rhetoric (De Inventione, c. 86 BCE) with a 
more mature appraisal of the topic (1.2.4-5; De Oratore, 55 BCE). But his 
return to the subject is already conditioned by controversy since we are told 
that Cicero and his brother have for some time disagreed on what leads to 
eloquence (1.2.5). The De Oratore, then, emerges as itself a response to 
controversy, an answer to an unsettled question, an investment in the 
ongoing dynamism of argument. As Bakhtin points out, we never enter 
discourse “from the sidelines" because the discussion is always already in 
progress (1981, 277). 

The oppositionality of Cicero's prologue is further delineated in the 
differences that Cicero notes between the various methods of oratorical 
instruction. Is this “incredibly vast and difficult" subject to be best 
understood by systematic training or by observation of “those to whom the 
highest honors of eloquence have been awarded" (1.5.17; 1.6.23)? Is 
emphasis to be laid on “the refinements of learning" or “on a sort of natural 
talent and practice" (1.2.5)? At this early point, such questions are matters 
for dispute, not subjects for resolution. But Cicero is insistent on one issue 
in particular: let us prompt the students of oratory, he says, to surrender the 
notion that 


they can gain their coveted object [oratorical expertise] by reliance 
on rules or teachers or methods of practice employed by everybody, 
but to rest assured that they can do this by the help of other means. 
(1.5.19) 


This passage might well serve as another of my favorite moments in the 
De Oratore; it certainly articulates one of the most persistent themes in 
Cicero's opera rhetorica (De Oratore 1.31.145; 2.11.44-45; 3.21.125; 
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Orator 3.15; Brutus 76.263; see also Leff 1989, 123-24; Swearingen 1991, 
157-160). That is, rules, teachers, and methods inevitably seek to determine 
the nature of practice. But in the actual experience of rhetorical exchange, 
preconceived rules are particularly inadequate because rhetoric is—above 
all—conditioned by the existential circumstances of the specific case. The 
concept is pedagogically daunting: if we are teaching practice instead of 
doctrine, and if practice can best be known “in process," then what the 
teacher of rhetoric professes is the art of making good decisions in particular 
rhetorical circumstances (cf. Theaetetus 166a-167d). More on this later; for 
now, what about those *other means" for achieving rhetorical prowess? At 
this point, the narrator appears more interested in suspending judgment than 
providing solutions. So we leave the prologue and its narrator in aporia and 
turn our attention to speakers who are “the most eloquent of our nation, and 
of the highest rank in distinction of every kind" (1.6.23). Readers will have 
to discern for themselves by what particular means these gifted orators have 
achieved the “coveted object" that is the subject of the ensuing dialogue. 

As I noted at the opening of the chapter, Crassus begins the dialogue with 
a panegyric on the powers of oratory which not only echoes Cicero's own 
preface but also recalls the commonplaces of Isocrates, who originates the 
notion that it is by the refinements of speech that we rise from “brutish 
creation” and exercise “wise control” of the state at-large. Given the 
political turmoil of the Roman setting, however, it is not surprising that this 
opening protreptic (in which Crassus encourages his young friends to “go 
forward” and cultivate oratory) should meet with opposition (1.8.32-35). 
That is, when approached as a dramatic action taken within a particular 
context rather than as a platform oration on the glories of civic humanism, 
Crassus’ pathos-laden exordium on the powers of oratory calls out for what 
members of the New Academy might call an antithetical corrective. And 
Scaevola, his respondent, is the very model of “courteous” correction 
(1.9.35; see Brutus 58.212). 


The elderly lawyer (and an official state augur) begins his rejoinder thus: 
“On his other points I am in agreement with Crassus . . . but the two 
following [ideas] I cannot grant you . . . " (1.9.35). Rhetorically, this 
response starts with an effort at identification followed quickly by 
contradiction; at the level of syntax, it enacts the basic pattern of “yes, but," 
a locution that operates as something of a master-figure (or schema) for the 
controversial method.” The initial emphasis is upon the connection/ 
relationship between the interlocutors. And this sense of partnership sets a 
standard for the ensuing debate in which the willingness to speak against (or 
contra-dict) is sustained and indeed enhanced by a full measure of mutual 
respect (a quality that follows from the praxis of multivocality; see Ch. 4, 
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sec. 2). In this case, Scaevola is polite but decisive in his opposition to the 
twin notions advanced by Crassus: that oratory is the foundation of civil 
order and that the gifted speaker must be broadly educated. Through appeals 
to example and authority, he argues that the case for oratory is considerably 
more complex, more problematic than Crassus suggests. Crassus had begun 
with a philosophical, even Platonic approach to the issue (if these terms are 
construed to mean an assessment of the topic in its ideal form), whereas 
Scaevola responds by historicizing Crassus” encomiastic remarks (1.10.44). 
The older man's speech is characterized by concession and rebuttal, by a 
reassertion of the multiplex ratio that Crassus had 1gnored, and by a notable 
effort not to taint his interlocutor in the process of speaking against the 
argument itself. There are two positions now (dissoi logoi) and the 
existence of division and conflict will lead to the invention of ever-more- 
refined logoi. “Without contraries, there is no progression." 


The pattern or structure of Crassus' response to Scaevola is basically 
similar to the “yes, but" of Scaevola's own retort, though the logoi to be 
accepted/rejected are, of course, reversed. After an exordium on 
philosophy's dismissal of oratory (“I too have heard that argument"), 
Crassus begins to position his own revised claim for oratory in contradiction 
to, but not in direct rebuttal of Scaevola. Note the parry-and-thrust pattern of 
the following constructions: even if one accepts the narrow view of the 
philosophers, “nonetheless . . . [the] critic must grant” that oratory does 
possess certain positive elements (1.11.48); or, if we take the philosophers' 
position to the limit (1.e., that rhetoric is conducted totally without reference 
to knowledge), how then can we explain the orderliness, grace, and fullness 
of expression (copiousness) that so many orators plainly manifest (1.11.48)? 
With the aid of these locutions, Crassus is inventing a progressively more 
complex case by arguing in utramque partem, on both sides of the case. In 
essence, he asserts that “J will accept this, but not that,” as he does when he 
says 


granted that the topics of [the orator's] discourse may be found in 
certain other fields of research, yet their actual style is the peculiar 
product of this pursuit which we are now discussing and 
investigating, and of no other. (1.12.49; italics mine) 


Shortly after, he adopts the following syntax: ^when he has granted. . . 
still he will assert" (1.12.54); “while I acknowledge . . . yet consider" 
(1.13.55); and “when I have allowed . . . it is nonetheless true that . . .” 
(1.13.56). The effect of these circumlocutions is to internalize controversia, 
to incorporate the arguments of the other into one's own reconstruction of 
the case. The goal here is not to develop a single line of reasoning that will 
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yield a final, totalizing claim; rather, Crassus has begun to circle around his 
topic, to supplant the notion of a direct endorsement of any one proposition 
or claim with a tendency toward reversals, inversions, ironies, and 
oppositions. He accomplishes this by adapting a form of response that 
places agreement and revision in a state of syntactic tension, all in an effort 
to both answer one's interlocutor and to render the issue in its complex 
ambivalence. 


The exchange with Scaevola had begun with a relatively simple 
assessment of the efficacy of oratory. But in Crassus” hands, and in response 
to the stimulation of Scaevola's critique, the purview of the discussion has 
expanded; oppositionality has led to new terrain. At issue now is the relation 
of rhetoric to both knowledge and craft, or techne. For the present, Crassus 
seems to indicate that both knowledge about the subject and knowledge 
about one's craft are necessary and that neither is independently sufficient 
for true eloquence. In Book III, he will develop this position into a 
comprehensive vision in which eloquence harmonizes the seeming 
antagonism between knowledge and style, res and verba, ratio and oratio. 
At this very early point in the drama, however, we have already reached a 
new perspective on the question of oratory, one neither so laudatory, nor so 
critical as the opening salvos by Crassus and Scaevola, a perspective which 
accommodates opposition and in so doing begins to acknowledge the 
unavoidable multiplex ratio so obviously available on this complex topic. 


Crassus rounds out his speech by contradicting Socrates (1.14.65), by 
lauding the intellectual versatility of the “finished orator" (1.15.65-66), and 
by asserting that he has himself endeavored to accomplish the ideal he 
describes (1.16.71). In response, Scaevola smiles and remarks that 


in the very speech you [Crassus] have made against me, you have by 
some trick so managed matters as both to grant me what I said did 
not belong to the orator, and then somehow or another to wrest away 
those things again and hand them over to the orator as his absolute 
property. (1.17.74) 


Scaevola is clearly jesting here; for while Crassus has indeed granted 
some of his claims, it is not by trickery that he has at the same time 
contradicted the basic argument of his interlocutor. Kerferd writes that it is 
“the essential feature" of antilogic that both pro and contra arguments “could 
be expressed by a single speaker as it were within a single complex 
argument" (1981, 84). Such expression is “multivocality” in action; a 
concrete instance of discourse as a “two-sided act” (Bakhtin) or the “double 
voice" employed by Carneades. Crassus has adapted the practice by 
compounding agreement and disagreement within a single utterance. He has 
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also avoided any hint of dogmatism that pretends to resolve the issues by 
offering an intimation of certainty. Nonetheless, Scaevola sums up Crassus” 
rejoinder accurately: you agree and disagree with what I said, but on balance 
you work to substitute an opposing logos, though you do so with enough 
graciousness so as not to offend me. In other words, the rhetoric of his son- 
in-law places a high premium on conciliare, on winning the favor of one's 
listeners (2.27.115). As we are told later, this effort at conciliation requires 
the rhetor to display not only dignity and achievement in one's own bearing, 
but also “the tokens of good nature, kindness, calmness, loyalty, and a 
disposition that is pleasing and not grasping or covetous” (2.43.182). These 
are all qualities that will placate the mood (affectus) of the interlocutor, 
especially when that interlocutor is being contradicted (see May 1986, 3-5). 
Once again, controversia appears as a matter of ethos, of how one acts in 
response to controversy (see Ch. 3, sec. 2). And yet, despite the 
persuasiveness of Crassus' oratorical persona, there remains room for 
Scaevola's own rejoinder: “let us see whether you may or may not be 
attributing to [the orator] more than the real facts of the case allow” 
(1.17.77). 


At this point, however, there is a cast change, as Antonius steps forward, 
for the first time, to take up Scaevola's side in the debate. For those who 
recognize the eminence of the two orators now at center stage, it is an 
important moment, the elevation of the discussion to the very highest level. 
Given Antonius” renown as an attorney and the premium that Cicero places 
on conciliare, we should hardly be surprised that Antonius too will begin 
with an act of identification. As we are now beginning to realize, such 
respect is typically the prelude to an antilogical reversal. So Antonius 
begins, “Crassus, to my mind you establish your case” if, that is, we grant 
you your assumption that it is possible to master the *vast and difficult" 
subject area that you claim for the rhetor (1.18.80). Since Antonius will 
prove particularly sceptical about the possibility or need for such learning, 
his opening response amounts logically to a “yes, but"; rhetorically, it is an 
act of courtesy which establishes his own persona as a cooperative rather 
than competitive partner in controversy. And indeed, Antonius will end this 
first speech by paying the very highest compliment to Crassus: that he is the 
one truly eloquent speaker that Antonius has heard (1.21.95). 

The most interesting aspect of Antonius” response, however, is the 
method by which he chooses to develop his alternative position: i.e., by 
narrating an Athenian debate over the very issue that these Roman friends 
are discussing. Like Crassus, Antonius has spent time with the learned men 
of the Academy: “pretty much the same as those whom you [Crassus] have 
lately mentioned" (1.18.82; cf. 1.11.45). Both men share, then, a very 
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similar experience (which further serves the goal of identification); but as 
Protagoras” human-measure doctrine would have it, their assessment of that 
experience is very different. In Crassus' version of the Athenian debate, all 
of the philosophers maintain “with one voice as it were" that the orator is 
“shut out from all learning," and Antonius” account confirms this “reading” 
(1.11.45). First Mnesarchus, then Charmadas (one Stoic, one Academician) 
insist, according to Antonius, that eloquence requires the study of 
philosophy. But “(c)ertain Athenians [mainly politicians and attorneys] 
argued on the other side," a response which “roused up” the pique of 
Charmadas, who replies hotly that rhetorical texts are filled with *trumpery" 
and that rhetors themselves are ignorant “even of the true principles and 
methods of eloquence" (1.19.85-87). His opponents, in turn, cite 
Demosthenes and other orators as examples of a *consummate wisdom" that 
Charmadas would claim exclusively for philosophy; to which he adds that 
rhetorical prowess is a natural talent, not an organized skill over which the 
rhetoricians can assume pedagogical authority (1.20.84-93). We have here 
the give-and-take of opposing sides, though the scales certainly seem to lean 
in favor of the philosophers. So much so that Antonius tells us that he was 
*won over by these same views" and actually writes a small pamphlet on the 
disparity between present-day oratory and true eloquence (1.21.94). And yet 
the whole narrative is fraught with irony: by inference, Charmadas (as a 
present-day figure) is not “truly eloquent," nor does the head of the 
Academy operate according to his own institution's principle of always 
taking the opposite side in debate (see 1.18.84). Instead, Charmadas and 
company dogmatically (i.e., monologically) insist on their own claim to 
philosophy's preeminence in a scene that is the ancient equivalent of an 
academic turf-battle. 


What is especially curious about all this is that Antonius seems for the 
moment to be persuaded by a position that is actually antithetical to his own, 
by an argument that would have us believe that “no one could speak 
[eloquently] unless he has mastered the philosophical teachings of the most 
learned men” (1.20.93). Such a proposition more nearly approximates the 
stand of Crassus and certainly contradicts the emphasis on practical 
experience that Antonius will eventually maintain. But in this instance, 
Antonius recalls that Charmadas “looked like [he was] persuading me,” 
which at very least causes us to wonder if Antonius’ “little pamphlet” is not 
the “crude” product of his own unfinished youth in much the same way that 
the De Inventione was eventually viewed by Cicero (cf. 1.21.94 and 1.2.4). 
The important point is that Antonius in this scene appears to model the skills 
that controversia would promote: that is, he listens to the claim of his Greek 
interlocutors and, in response, is willing to rethink his own presumptions. 


Cicero and Modern Law 


De Oratore and the Development of Controversia 153 


According to Michael Billig, the whole goal of antilogic is not to sustain 
one's own position, but *to draw one's attention to another side of the 
matter" (11). Antonius” willingness to scrutinize and modify his own initial 
position resides at the core of the antilogical process, a process that is 
nothing if it is not dynamic, if the collision of opposites does not operate to 
prompt a shift in stance by the interlocutors. As I have noted before, those 
who will not accept the possibility that their minds might be changed in 
response to debate are not ready for argument in the first place (see Teich 
1987). Antonius responds to the Athenian debate with a readiness to change, 
however slightly and for whatever duration, his own affiliations. In doing 
so, he enacts for the benefit of the younger participants in the dialogue the 
fundamental notion that to resist change is to abjure argument. 


In the context of Antonius’ soon-to-be articulated predilection for 
pragmatism and common sense, this early inclination toward the 
philosophical perspective is an instance of dramatic irony (cf. 1.54.233). His 
employment of autobiography and narrative also serve to concentrate 
attention on “human life and conduct" as opposed to “well-worn maxims" as 
the appropriate vehicle for instruction in discourse (1.15.68; 1.31.137). In 
the process, the concrete personal experience of this distinguished orator 
becomes part of “the other means,” the controversial alternative to reliance 
on rules as appropriate guides to achievement in oratory (1.4.19). Antonius' 
story of the Athenian debate, then, is not simply a dramatization of multiplex 
ratio or of his own willingness to contemplate a topic in utramque partem; it 
also presents a pedagogical counterpoint to the monological approach of the 
standard classroom lecture, an antilogical argument in favor of specific, 
practical cases rather than normative precepts as the preferable mode of 
instruction in argument. However, despite Antonius” best efforts to display 
the controversial attitude, the student-characters (Cotta and Sulpicius) in this 
Roman revival of the “illustrious Academy and Lyceum” (1.21.98) persist in 
soliciting just the kind of static theorizing about argument that Crassus, in 
particular, would make every effort to avoid (1.21.98-99; 1.26.119). 


Shortly after Antonius’ narrative and directly following Crassus’ proviso 
that he is willing to discuss only his own, personal approach to oratory 
(1.22.102), Sulpicius asks Crassus “if you hold that there is any such thing as 
the ‘art’ of oratory?” (1.22.102). This is just the sort of general, theoretical 
question that Crassus disdains. Nevertheless, after some dismissive 
references to the idle erudition of "talkative Greekling(s)" (1.22.102; cf. 
1.11.47 and 1.51.221), he does proceed to address the subject, though he 
initiates this discussion with an exercise in antilogical reasoning that is 
bound to frustrate any hope on the part of his audience for reducing the issue 
to systematic clarity. He begins: “I think there is either no art of speaking at 
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all or a very thin one"; i.e., if approached from the perspective of *exact 
knowledge," of episteme/cognitio, of the thing as it is in its essence, "there 
seems to be no such thing as an art of oratory" (1.23.108; cf. 1.14.60, 
1.51.219 and De Officiis 1.43.153-155). If, however, we approach "the 
practice and conduct of speaking" as these actions have been observed in 
rhetoric’s most exemplary practitioners, then “I do not understand why this 
should not be regarded as an art" (1.23.109). Again, we have a double- 
voiced construction, the pro and contra response within a single speech, the 
internalized antilogoi which balance opposing possibilities in an effort to 
formulate the most probable position. But in this case, the subtle 
juxtaposition of “yes” and “no” is itself immediately undercut as Crassus 
adds that in either case (art or not art) "certain other qualifications are of 
greater consequence for the attainment of eloquence” (1.23.109). 


Antonius immediately recognizes that this question (what is *more 
profitable to oratory than . . . Art herself?” 1.24.110) is the crux of the 
matter, a well-defined stasis question upon which both Crassus and his eager 
students can agree. The question at issue, then, becomes not one of 
definition (what is it? or quid sit) to be resolved by appeal to abstracts; 
rather, we are faced with the issue of how argument operates, or better yet, 
what conditions or qualities best prepare one for the practice of oratory 
(quale sit." What follows from this sharpened focus on the matter at issue 
(summa questio), however, constitutes yet another dramatic reversal or 
peripeteia of expectation. Crassus first proceeds to deliver his *own 
opinion" that natural talent 1s crucial (1.24.113-25.115), that diffidence is 
useful to an orator (1.26.119-20), that the standard for oratorical evaluation 
is especially demanding (1.28.129-30), and that the sine qua non of the art is 
good taste, the rules of which escape easy formulation (1.29.132). But 
Crassus seems discontent with this method, perhaps because it is too 
declamatory, too monological, and he proposes to “shift subjects" and to 
“chat at last in our own fashion" (i.e., dialogically; 1.29.133). But Cotta 
refuses to hear of such a change, refuses to respond to this request on the 
part of his own teacher to recast the manner of discussion and instead insists 
that the lecture continue. When Crassus relents and agrees to explain (i.e., to 
lecture about) his own “habitual method" of oratory, Sulpicius exclaims with 
great satisfaction, “Cotta, behold our longed-for day .. . we are now about to 
learn from his own lips everything that we have long been desiring” 
(1.30.136). 

My own students are also thrilled at this moment in the dialogue. They 
too typically feel that Crassus has been obscuring his actual opinions and 
hiding behind a veil of argumentative evasions, perhaps for dramatic effect. 
Like Cotta and Sulpicius, they want to be told what is really important here, 
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what will be on the test. But instead of carefully delineated praecepta (or 
rules), what the Roman students get in this instance is more irony, more 
dramatic peripeteia, another performance by the practiced actor/orator who 
gives voice to opposing logoi and so refuses to resolve the controversy or to 
have “the last word” on the subject. Crassus begins his response with a four 
de force rehearsal of the Roman rhetorical curriculum, including the five 
canons of rhetoric, the various stasis categories, the parts of an oration, the 
modes of proof, the genres of oratory, the commonplaces, the topoi, and the 
basic elements of style, all those matters that “employ nearly all the learning 
of your professors"— all compressed by Crassus into two paragraphs, 
approximately 350 words, all so concise as to be hardly comprehensible, 
much less persuasive (1.31.138-45). Nonetheless, he adds that dfl were to 
call this learning useless, I should be lying”; and yet 


to my thinking the virtue in all the rules is not that orators by 
following them have won a reputation for eloquence, but that certain 
persons have noted and collected the doings of men who were 
naturally eloquent. (1.32.146) 


The structure here again is “granted, yet," the peritrope of antilogic: I will 
respond to/identify with my interlocutor in so far as is possible, but I will 
also distinguish my own logos through courteous contradiction. This subtle 
display of controversial reasoning is capped off by an elegant chiasmus, a 
figure emblematic of the antithetical nature of Ciceronian argument (see 
Quintilian 9.3.85): “eloquence is not the offspring of the art, but art [the 
offspring] of eloquence” (1.32.146). 

Matters continue in this vein for a bit, with Crassus on writing (1.33.150- 
51), on declamation, on transcription, on real-world practice, and on arguing 
omni re in contrarias partes (everything in opposing ways; cf. 1.34.158 and 
2.53.215), until he comes to a breathless halt, noting that ^I have poured out 
all my ideas" in the manner of a “chance patriarch" (1.34.159). But of 
course, Crassus is no routine lecturer whose learning is to be condensed into 
formal rules and confined within an uninterrupted declamation. He is, in 
fact, “the most eloquent of our nation" (1.6.23), a man used to and disposed 
toward the verbal sparring of the Senate. To ask him to play the pedagogue 
is to cast the protagonist in a supporting role. Nonetheless, his own 
performance, glutted as it is with ideas, provides a masterful deconstruction 
of the classroom lecture as a serviceable medium for dealing with the 
particular ideas at issue. The lecture format, which promotes unchallenged 
monologue rather than dialogical exchange, is particularly ineptus or silly 
under the circumstances (see 1.24.112). It is no surprise, then, that Cotta 
responds by saying that “so great was the speed of his words, and so swiftly 
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winged his discourse that, while realizing its rushing energy, I could hardly 
follow the traces of its advance" (1.35.161). 


From the point of view of controversia, there is much that is problematic 
about this or any extended monologue. Especially when delivered by a 
speaker of such overwhelming authority, the monologue tends to reify or 
give substance to its ideas, to posit a determinate nature for its logos even 
though, as in this case, the topic is supremely indeterminate, always 
conditioned by the kairotic nature of the particular discourse situation (see 
3.55.210-12). As we know, antilogic/controversia always looks upon the 
single, dominant logos as “partial” in at least two ways: as comprising only 
part of the entire argument and as disposed toward one side or another in any 
matter of controversy (cf. Ehninger 1979, 103). Crassus has attempted to 
call attention to the partiality of his own claims, to circumvent the possibility 
that his remarks will be “taken out of context" and reified as general 
maxims, by including antilogical elements within his own speech: i.e., by 
routine appeals to irony and by syntactic reversals. But he cannot fully 
control the way in which his argument will be received. Stripped of the 
biplay which conditions actual conversation (the “chat after our own 
fashion," 1.29.133), there is a powerful inclination to ignore the necessity of 
responding to every logos, to embrace the notion that truth can have a single 
voice, and to accept that voice as bringing the conversation to closure. 

It is little wonder, then, that Crassus’ monologue should, at least 
temporarily, bring the discussion at Tusculun to a halt: “When Crassus 
finished these observations, a general silence ensued," in response to which 
Scaevola inquires, “why are you two [Cotta and Sulpicius] so silent? Does 
nothing come to mind on which you would like to question Crassus further?" 
(1.35.160). The circumstance is, unfortunately, a classroom commonplace: 
the lecturer carries on for so long and is so filled with information that when 
he or she finally stops and turns to the class for questions, the students are in 
a stupor. Cotta is able to summon up enough presence of mind to say that 
listening to Crassus” lecture has been like visiting a “richly stored mansion" 
with its special treasures stored away: “I discerned the wealth and 
magnificence of [Crassus”] talent as through some wrappings and coverings” 
(1.35.161). As Heidegger and Derrida have pointed out, discourse obscures 
as much as it reveals. It is the duty of the other side, the antilogos, to speak 
up, to resist silence, and to address what is inevitably left out or obscured by 
even the most authoritative logos. 

Scaevola, at this point, continues to act as mentor to the younger men by 
prompting them to ask questions and press “the master of the house" on that 
which remains uncertain (1.35.162). But the very abundance of the 
monologue has stymied Cotta, and the auctoritas of his master's ethos is 
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simply too much for the younger man to challenge (see De Officiis 2.9.34 
and 3.30.109). So despite Cotta's own maturity and stature (he is 33 at the 
time of the dialogue and a well-known attorney; Wilkins 1979, 20), he 
remains inhibited by a concern that any issues he might raise “may well 
seem the elementary concerns of schoolboys" (1.35.163). In other words, it 
is very hard to talk back to one's teacher. So the students appeal to Scaevola 
to generate a rejoinder to his son-in-law's eloquence, which the 
distinguished lawyer does in the standard antilogical way, by praise and 
blame: “I heartily approve" of your efforts here, Crassus, but “these 
everyday and hackneyed maxims hardly [deserve] the attention of a man of 
my years" (1.36.165). Scaevola then (re)turns to the discussion of a topic 
that he himself finds more profitable; namely, what is it that the rhetor 
should know and, in particular, how much knowledge of the law is necessary 
for the practicing orator. 


Prompted by his interlocutor with this clue to a discussion much more 
congenial to his own inclinations, Crassus immediately launches into an 
extended digression on common law in his longest speech of Book I 
(36.165-46.203). Antilogic once again prompts a significant advance in the 
speaker's own line of reasoning. The digression itself will pave the way for 
other extended detours in the De Oratore (e.g. on humor 2.54.217-2.71.290; 
on philosophy 3.15.56-3.22.81). Like almost everything else in this complex 
drama, these digressions have certain thematic implications. In the first 
place, the entire dialogue can be seen as a digression from the actual 
problems of state that occupy these influential Romans on the first day of 
their retreat (1.7.26). But more to the present point, the digressions are an 
organizational counterpoint to the linear progression of the discourse as a 
whole (which moves generally from invention, arrangement, and memory to 
style and delivery—the five canons of rhetoric). These interruptions serve as 
formal antilogoi, deviations from the orderly, logical, linear pattern that 
would make this text a treatise on rhetoric, and pull it back in the direction of 
conversation, with all the unplanned detours of spontaneous discourse, 
detours in which something interesting might happen (see Leff 1989, 122). 
This improvisational quality, in which antithetical positions continually 
respond, review, revise, and restate themselves, is exactly what gives 
antilogic its heuristic, generative potential; it also serves to remind teachers 
that the most productive part of a discussion is often not in one's lesson 
plan." 


As a scene within the pedagogical drama of the De Oratore, Crassus’ 
digression on the law operates not only as support for Crassus’ more general 
claim—the importance of knowledge to oratory—but also as an exhibition of 
all those elements of the art that the students would reduce, against their 
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teacher's wishes, to guidelines (cf. 1.5.19). Crassus' oration on the law is 
itself replete with legal knowledge, distinguished by its copious approach to 
the subject, and substantiated with specific examples. Moreover, it is 
marked with its own internal digression designed to appeal to its listeners (a 
digression within a digression on the nature of techne or art; 1.41.186- 
1.42.188), and it is capped with a stirring display of eloquence in a 
peroration on the preeminence of the /ex romana and the power of the 
eloquent lawyer as “the oracular seat of the whole community" (1.44.197- 
46.203). With this powerful oratorical performance, Crassus has avoided the 
“thin and bloodless” discussion of techne (talk about talk; 1.13.56) and 
concentrated on modeling for his students the kind of oratorical praxis that 
they might follow. In response, Scaevola at least seems to feel that Crassus 
has “done enough and to spare" for his students by showing them the “Door” 
and the “Way” to eloquence (1.47.204). But as all teachers must come to 
realize, however begrudgingly, we can't walk through the door on behalf of 
our students, we can only point the way. When Sulpicius, like Cotta before 
him, asks for more particulars on “the methods and the theory of these 
studies" (i.e., “please give me a map of the way”), Crassus demurs and calls 
on Antonius, whom he knows will meet this last speech with a powerful 
antilogos (1.47.205). In the face of repeated demands to "clarify the 
assignment," the best pedagogical option seems to be to provide an 
alternative point of view. 

Sulpicius responds to the switch in speakers by noting that “from the lips 
of Antonius we shall be learning your (Crassus”) own views too" (1.47.206). 
But while the level of oratorical wisdom may remain the same, Antonius 
represents the antilogical other, an oratorical opponent motivated specifically 
by the intention to systematically counter all the main points in Crassus” own 
position. Antonius does, however, follow Crassus in method if not in matter. 
He too promises to concentrate specifically on his own practice (his own 
"habitual method"), an act of agreement over the stasis at issue that confirms 
the relationship between the two opponents (cf. 1.30.135 and 1.48.208). 
Antonius also begins with a prolepsis, a disclaimer that he does not know the 
subject very well and that his own practice is not based on traditional 
teaching (1.48.208). The disclaimer serves to ennoble the ethos of this well- 
known orator by adding humility to his other obvious accomplishments; but 
prolepsis also serves as an antilogical effort to anticipate and offset potential 
opposition (Quintilian 9.2.16-18; Billig 1987, 239). In this case, Antonius 
immediately acts to propitiate Cotta and Sulpicius, to forestall their 
predictable objection that his response to Crassus will share with Crassus a 
lack of theoretical clarity. 


Cicero and Modern Law 


De Oratore and the Development of Controversia 159 


The substance of Antonius” argument is introduced with a direct 
comparison between the philosopher and the orator. The former is one who 
strives to know, to master, to “follow out as a whole the theory of right 
living” (1.49.212). This definition, with its emphasis on conduct rather than 
on knowledge for its own sake, is very Roman, a Ciceronian variant of the 
Aristotelian phronemos, the person of practical wisdom (Nic. Ethics 1143b- 
44a). “But the orator," adds Antonius, “I myself do not picture as Crassus 
did"; i.e., instead of possessing “omniscience in every topic and every art," 
Antonius’ more pragmatic portrait is of someone who can simply speak well 
and convince (1.49.213). The definition looks forward to Quintilian's orator 
as dicendi peritus or “skilled at speaking" (12.1.1, cf. De Oratore 1.61.260); 
but the crucial point is that, in Antonius” conception “of oratory,” there is a 
*vast difference" between the gifts of knowledge and of speech (1.49.215). 
Like Socrates, whom Crassus will condemn in Book III, Antonius seeks to 
clarify the distinction between “the science of wise thinking" and that of 
"elegant speaking" (3.16.60-61; cf. 3.19.72). Indeed, in approaching the 
distinction between philosophy and oratory, Antonius is attacking the very 
crux of Crassus' argument—the latter's passionately held belief that 
eloquence involves the synthesis of thinking and speaking, or better vet, that 
it folds wisdom and craft together in an action that transcends both. But 
while Antonius will admit that there have been great public figures (like 
Pericles or Crassus) in whom wide learning and oratorical ability are allied, 
he will also insist that oratorical skill is not necessarily dependent on 
advanced learning (1.50.216; cf. 1.10.44). Rather, Antonius” orator need 
only “taste” what belongs to others (1.50.218). Such familiarity is sufficient 
because philosophy and oratory are “two distinct things" and “consummate 
eloquence can exist quite apart from philosophy" (1.54.233). The breach 
between Antonius and Crassus on this critical point is about as wide as it can 
be, so that the controversia that the students see dramatized offers a clearly 
defined opposition, two logoi that are decidedly antithetical. And as 
Antonius proceeds with this, the longest speech in Book I (1.48.209-61.262), 
he apparently intends to press this antithesis on every point which his 
opponent has raised. 

In particular, Antonius argues against the requirement that the orator 
possess detailed knowledge of the law by showing that when distinguished 
attorneys are at odds, it is eloquence, not legal wisdom that carries a case 
(1.55.234-57.245); he argues that in any individual debate a reasonable 
understanding of the particular points at issue is enough since the orator is 
always able to consult authorities (1.58.246-59.253); and finally, he argues 
that an active life devoted to public discourse cannot be expected to allow 
adequate leisure for the demanding requirements of philosophy (1.60.254- 


147 


148 


Cicero and Modern Law 


160 Many Sides 


61.262; cf. 1.18.81 and 1.61.256). Along the way, he routinely adopts the 
syntactic antilogic of *yes, but" (see 1.55.235), he balances praise and mild 
censure of his opponent (see 1.52.226-27, 55.230, 57.245), and he proves 
himself fully capable of dramatic irony by arguing against the need for 
knowledge of the law while at the same time displaying significant grasp of 
the /ex romana (1.55.235-1.59.251). Unlike Plato, who—according to 
Cicero—employs his considerable eloquence to attack oratory as inferior to 
philosophy, Antonius employs his own eloquence to liberate oratory from 
the unnecessary constraints of philosophy (1.11.47). 


At the end of this systematic counter-statement, Sulpicius and Cotta 
“appeared to be in grave doubt as to which of the two speakers’ discourses 
bore a closer resemblance to the truth” (1.61.262). Perhaps that doubt is a 
good thing, perhaps these two are altogether too ardent in pursuit of certainty 
about a subject that will always be conditioned by competing probabilities. 
But to me, and I hope to my students, the more interesting topic of 
speculation is the sincerity of Antonius” persona as the advocatus diaboli on 
almost every claim his host and colleague makes. Certainly Crassus has his 
own doubts about Antonius' sincerity: *you are making our orator something 
of a mechanic [operarium, or workman]," he says, and 


I rather suspect you are really of a different opinion, and are 
gratifying that singular liking of yours for contradiction [mirifica ad 
refellendum: wonderful power of refutation|, in which no one has 
ever outdone you. (1.62.263; cf. Wilkins 1979, 227) 


If such is the case, then Antonius is exercising the argumentative 
methodology he learned on his visit to the Greek Academy (see 1.18.82ff 
and 2.38.161); and in fact, Scaevola describes this second day's discussion 
as “reasoning . . . in the Greek mode,” by which he means arguing an 
opposing position for the purpose of more readily discovering the probable 
truth (2.3.13; c£. Tusc. Disputations 1.4.7-8). On the third and final day of 
discussion, then, Crassus calls attention to Antonius' altered perspective 
(2.10.40), to which Antonius jokes that “yesterday it was my design, if I 
should have succeeded in refuting your argument, to steal these pupils from 
you" (2.10.40). Nor is such a disguise out of keeping with Antonius” own 
rhetorical habits. In the famous passage we have reviewed before, Antonius 
outlines the method of role-playing that is his routine preparation for a 
complex legal case. During a private interview with his clients, he begins by 
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presenting the arguments of the opponent, so that the client *may argue his 
own [case] and openly declare whatever he has thought of his position." 
Then, 


when he has departed, in my own person and with perfect 
impartiality, I play three characters, myself, my opponent and the 
arbitrator. Whatever consideration [/ocus, or line of argument] is 
likely to prove more helpful than embarrassing I decide to discuss, 
whatever I find more harmful than good I entirely reject and discard 
the topic concerned. (2.24.102) 


Such is Antonius” own method of in utramque partem, of exploring the 
various sides of the case; and the typical result, he adds, is that he quickly 
comes to understand the crux of the dispute (2.24.104). I would claim 
somewhat more for Antonius and for the method of dramatic impersonation 
(ethopoeia) that he employs throughout Book I of the De Oratore. That is, 
by acting out an opposing logos, one which confronts his interlocutor but 
which is not strictly congruent with his own views on the topic, he is able to 
clarify to the fullest extent that which would remain hidden in an ordinary 
conversation, a conversation that had not accentuated the guiding principles 
of controversial praxis, not (as in this case) placed the operational (or 
mechanical) perspective in direct opposition to the philosophical one. 

Antonius will suggest later that the “lines of defense” that one might 
appraise in any given argument may well be infinite in their variety 
(2.31.136). But multiplex ratio aside, without the effort to oppose the 
dominant logos in a particular argument, we can never be sure that we have 
made a sufficient effort to discover what we don't already know, to uncover 
that which lies beyond the horizon of our own initial presumptions. 
Giambattista Vico, writing in the 18C, indicates that “we cannot be certain 
we have dealt with something in all its essential respects if not all the 
possible pertinent questions have been asked" (in Mooney 1994, 134). 
According to antilogic/controversia, it is only one's opponents, with their 
different frames of reference, who can prompt us to recognize what had been 
Obscure to our own view or who can conceive of (and share) those 
“pertinent” matters about which we are unaware. Thomas Sloane, a 
distinguished expositor of controversia, puts the matter succinctly: *one 
must debate both sides . . . or one's inventio will remain not fully invented" 
(1989, 462). 

Throughout Book I, oppositionality has been the key to expanding the 
scope of the discussion, to coaxing from the speakers ever more effective 
articulations, to allowing the argument to be comprehensively invented or 
conceived. According to Cicero, this progressive series of antithetical 
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inventions leads ultimately to the closest possible approximation of the truth. 
But since "truth" itself is always dynamic, always in the process of being 
further defined and more fully apprehended, we can only hope to approach it 
through the continued juxtaposition of conflicting opinions rather than to 
confine it in a summary assertion of wisdom (see Academica 2.20.60). 
Michael Leff remarks that the De Oratore “instructs by being what it cannot 
explain" (1989, 124). In this context, Antonius and Crassus are professors 
who prefer to conduct their seminar in argumentation by acting out the 
operations of antilogic; and in the process, they argue the proposition that 
only through controversy can we proceed towards knowledge. 


3. CONTROVERSIA AND THE SINGLE SPEAKER 
IN BOOK III 


The dramatic interaction between illustrious orators in Book I gives way 
predominantly to monologue in Books II and IM, first as Antonius develops 
the topics of invention and arrangement from his distinctly utilitarian 
perspective, then as Crassus returns to discuss philosophy, style, and 
eloquence. Of particular interest to us at this point is the way the single 
orator invokes the controversial method without benefit of an argumentative 
partner. ĮI have already noted Crassus’ ability to incorporate both pro and 
contra positions ^within a single complex argument" (Kerferd 1981, 84). In 
Book III, he continues to model for his students the Academic method of 
inquiry and argument in utramque partem; this time, however, he is largely 
on his own and, as a result, he offers some original variations on 
controversial reasoning that help fill out the De Oratore's compendium of 
argumentative practices. 

The ostensible subject of Book IH is elocutio, or style (see Douglas 1957, 
20). In Book II, Antonius had already covered the first two canons of 
oratory and left it for Crassus, in Book III, to develop “the proper method of 
embellishing” the topic (3.5.19). But, in fact, the theme of elocutio is the 
focus of only intermittent attention for much of the first two-thirds of the 
book, as Crassus routinely digresses from technical considerations to take up 
instead the profound relationship between rhetoric and philosophy. These 
digressions serve to displace the topic of style from a purely functionalist 
context and to entangle it with matters of a much deeper nature. Between 
3.19 and 3.143, then, Crassus oscillates between the functional and the 
philosophical, between micro and macro considerations connected with style 
in what amounts to an invocation of controversia at the level of form or 
structure. Cotta acknowledges this exercise in multiplex ratio when he notes 
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that while Crassus was indeed "cast for the part of speaking about stylistic 
embellishment," he was also regularly “caught by the flood-tide of [his] 
genius and carried away from land out to [the] deep sea" of philosophy 
(3.36.144-45). Nonetheless, Crassus' expansive, controversial approach to 
the topic has persuaded Cotta “to come over entirely to the side of the 
Academy"; i.e., to the school's “two-fold method" of arguing antithetical 
positions on every subject (3.145). So Crassus, through this method of 
inquiry, has managed not only to complicate such a seemingly routine 
subject as style, but he has done so in a way that inclines his students to 
weigh the relative merits of alternative positions, to recognize their own 
initial partialities and prejudices, and ultimately to build for themselves a 
more comprehensive understanding of style, an understanding that takes a 
step closer to the topic's fullness. 


In sum, Crassus folds theory into practice during Book III and in so 
doing prompts his students to look for more in the subject of style than the 
technical advice of a training manual (cf. Leff 1989, 118). This blending or 
merging of theory and practice, content and form is the hallmark of 
Ciceronian eloquence; but before we take up that complex topic, we should 
dwell for a moment longer on the unique way in which Cicero approaches 
the stylistic category of ornatus or ornament. At 3.37, Crassus introduces 
the four elements or “virtues” of style as outlined in Theophrastean doctrine 
(correctness, clarity, ornament, and decorum), and his discussion of these 
elements does indeed plot the basic development of Book III (see esp. 3.37- 
90, 3.148-212), despite the digressions into philosophical concerns. But 
even within the technical discussions, Crassus the teacher employs 
controversia as his operational method. At 3.96, when it is time for Crassus 
to discuss “the embellishment of oratory," he makes a contrast between what 
Elaine Fantham calls “intrinsic ornatus" and “applied ornament" (1988, 
276). The latter is, of course, the standard conception of ornament. Cicero 
describes it as “the flowers of language and the gems of thought" that may 
be distributed like “brilliant” jewels throughout the discourse as “a source of 
decoration" (3.25.96). This decorative approach to ornament, however, has 
distinct limitations, and Fantham argues persuasively that Cicero posits the 
notions of varietas and satietas (variety and satiety) as inherent checks on 
the use of stylistic embellishment (1988, 276-82). Even the concept of 
simple decoration, therefore, carries within itself a counter-argument; so that 
in order to grasp the concept effectively, we must approach it in a 
controversial, antithetical frame of mind. 

More germane to our topic, however, is the contrasting conception of 
intrinsic ornatus, a form of embellishment that is distributed throughout the 
entire body of a discourse. According to Fantham, Crassus conceives of 
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discourse *as a body whose attraction derives primarily from . . . health 
evenly diffused throughout its limbs" and from qualities such as dignity, 
charm, refinement, learning, and emotion that are "inherent in the whole 
work” (1988, 276). Obviously, this conception of inherent ornament is not 
traditional, not found in Aristotle, Theophrastus, or Demetrius (see Douglas 
1957; Fantham 1988, 286-90); and yet in De Oratore 3.96-103 Cicero 
develops the notion that ornament is the verbal extension of rich and various 
material, the linguistic development of that which is inherent in the subject 
itself (cf. 3.103). To a considerable extent, this line of reasoning is a 
continuation of Cicero's constant effort throughout Book III to reconcile 
philosophy and rhetoric, the thing and the word; and indeed at 3.178, 
Crassus directly aligns ornament with content in the notion (later connected 
with Keats) that dignity and utility (in the subject) naturally express 
themselves as beauty. This alignment of the functional (the duties of 
rhetoric) and the beautiful (the levels of style) is original in Cicero and a 
subject of compelling interest in its own right (see Orator 69-74, 122-25; 
also Douglas 1957; Fantham 1984; and Leff 1990). But the point at present 
is that Crassus, in an effort to develop the seemingly technical subject of 
“the ornate" for his students, appeals yet again to the controversial method 
and invents an alternative conception of ornatus which allows us to 
contemplate the topic as a dynamic interaction between contrasting 
alternatives, between intrinsic and decorative ornament, the "truth" of the 
subject residing ultimately in the interaction between these alternative 
conceptions or antilogoi. 


While Ciceronian ornatus both decorates the surface and partakes of the 
substance of the matter, the actual duty of effecting a merger of style and 
matter, form and content falls to the offices of decorum, style's fourth and 
ultimate virtue. And, in the scope of its operation, Ciceronian decorum 
offers a significant advance over both the Aristotelian theory of to prepon 
(what is fitting) and the traditional Roman notion of decorum (propriety) 
(see Aristotle's Rhetoric 3.7 and Quintilian 11.1; see also Leff 1990). As 
Walter Beale points out, it is not unusual for the concept of decorum to take 
on philosophical dimensions (168-70; see De Officiis 1.93). But as an 
element of style, decorum is most often considered in a fairly routine context 
as the linguistic adaptation of the material in question to concrete situations 
and particular audiences. For Cicero, however, decorum becomes not only 
the means by which language nudges ideas into accommodation with the 
surrounding rhetorical environment, but also decorum directs the treatment 
of a specific subject (or res) in accordance with the “inherent” qualities of 
the subject itself." To paraphrase Leff's elegant judgment on the two-fold 
process of Ciceronian decorum, an appropriate (decorous or apt) treatment of 
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the subject involves not simply an adjustment of language to the constantly 
shifting circumstances towards which the discourse is directed, it also 
involves the discovery of language appropriate to the nature and attributes of 
the topic (1990, 120-22). This new vector of interest for decorum (the 
attunement of one's style to the “quality” of the subject) will naturally 
require the orator to possess not only what Cicero calls a “full supply of 
matter" on the topic at hand (3.125) but also a stock of general knowledge 
that extends—as Cicero has maintained from the outset of the De 
Oratore—to just about every facet of human behavior (3.54, 3.76). Asa 
result, eloquence (which we can now describe as the successful invocation of 
Ciceronian decorum) will transcend abstract, theoretical knowledge at just 
this point: i.e., its ability to merge content (the matter or argument of 
discourse) with a form of expression (elocutio) appropriate to topic and 
circumstance (3.142-45). What is more, the merger of argument and style, 
ratio and oratio represented in eloquence, allows discourse to take on body 
or substance in such a way that ideas become an active force capable of 
motivating changes in the world at-large. 

Readers may recall that among my students' favorite passages from the 
De Oratore is the critique of Socrates, whom Crassus claims had separated 
the “tongue and the brain, leading us to have one set of professors to teach us 
to think and another set to teach us to speak" (3.61). For Cicero, the 
operations of eloquence, with its integration of res and verba, specifically 
address “this absurd and reprehensible schism” (3.61). To put the matter in 
yet another way, eloquence is the embodiment of wisdom in a form that can 
be held in mind by the listener and passed between discursive partners. But 
eloquence is also an action, the process of blending content and form; it is 
something that people like Crassus and Antonius do, something that others, 
like Cotta and Sulpicius can, under the best conditions, learn to do (Gage 
1984, 156). Consequently, Book IH never reduces its subject (elocutio) to 
“thin and bloodless” form as abstract reasoning, never atomizes its topic as a 
set of pedagogical precepts or “hackneyed maxims." In fact, as an 
independent subject of scrutiny, decorum (like controversia) receives 
remarkably abbreviated treatment by Crassus (3.210-21). In the place of 
discursive analysis and the podium lecture, Cicero chooses to illustrate 
decorum in the person of Crassus, the "consummate orator" whose own 
discursive behavior models the offices of eloquence. 

In the same way, Crassus exhibits rather than discusses the operations of 
controversia. There is in fact more than a passing analogy in the operations 
of these distinctly Ciceronian practices: both decorum and controversia ask 
rhetors to turn in two directions at once, to coordinate argument and 
persuasion, to concentrate on particular people and places, and to resolve 
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questions with practical answers. In addition, as forms of action, both are 
best viewed in motion; i.e., through a concrete performance which exhibits 
the oscillation characteristic of the act. Any theoretical claim or statement 
about such practices will necessarily remain abstract and inchoate until the 
claim is provided with concrete embodiment that puts practice itself on 
display under specific rhetorical circumstances. It is not surprising, then, 
that both these concepts receive scant discursive attention from Cicero. 
Instead, both are featured in and embodied by the actions of the main 
characters of this oratorical drama. | take this process of embodiment to be a 
guiding principle of Cicero's approach to rhetorical education, an approach 
which refuses to separate rhetorical action from its motivating environment 
and which asks students to *draw out and give shape" to Cicero's rhetorical 
principles on their own, without the mediation of pervulgata praecepta 
(hackneyed maxims; 2.18.75). In the last section of this chapter, we will 
begin to take stock of this distinctive pedagogy. If we can come to grips 
with the instructional interests and methods at work in the De Oratore—a 
work 1 earlier referred to as “a master class" in controversial 
argumentation—I think we will be well on our way towards conceiving a 
pedagogy consistent with the particular attitude and methods of our subject. 


4. THE QUESTION OF CICERO'S PEDAGOGY 


On the one hand, the pedagogy of the De Oratore is predicated on the theory 
of imitatio—the emulation of working models that embody the practice in 
question in all its nuance and specificity. On the other hand, this same 
pedagogy opposes abstract standards and general formulae which reduce the 
richness of contextual reference by separating discursive practice from 
concrete situations. This Ciceronian position, however, creates a challenge 
for scholars (like me) who see in controversia an approach to rhetoric and 
argumentation that is particularly relevant to our own cultural, political, and 
educational circumstances. And yet, any effort to abstract controversia 
from the text for our own use meets with obvious objections. In the first 
place, there is the routine historiographic problem of extrapolating ideas 
from such a radically different cultural context and, in the process, distorting 
their original intention and ignoring overwhelming obstacles to effective 
adaptation. Such problems are perennial in historical research and have been 
addressed fully elsewhere (see Kimball 1995; Nussbaum 1997; Oakley 
1992). Suffice it to say, with Quintilian, that “of that which is good by 
nature we may surely make a good use" (2.10.3). 1 would argue that 
controversial argumentation shows enough promise as an alternative 
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tradition to the current reigning paradigm for argumentation to at least merit 
speculation on its potential “good use” in the contemporary classroom. A 
second objection deals with self-contradiction. For in abstracting a set of 
pedagogical highlights from the text, am I not attempting to do for my 
readers just what Crassus himself refused to do for his students; namely, to 
translate a specific form of rhetorical practice into a general theory that 
ignores the very insistence on unique discursive moments that a rhetoric of 
embodiment is intent on promoting? 


On this point, I indeed run the risk of appropriating my source in a 
manner which contradicts its spirit, of hypostatizing in theory what is fluid, 
dynamic, and always contingent in practice. On the other hand, I take some 
comfort in the recognition that—as noted at the outset—the primary function 
of Cicero's published text is didactic, that Crassus is addressing an audience 
whom he would teach and, as such, the De Oratore is firmly conditioned by 
"instructional" intentions. Consequently, in the notes that close out this 
chapter, I will begin to extrapolate from ancient practice ideas that may be of 
value in revising our own pedagogy along controversial lines. These notes, 
however, are only by way of introduction, an early version of themes on 
teaching to which we will return later. In Chapter 6, on Quintilian, I will 
reprise many of the same ideas announced here, though in a somewhat 
different context. And, in the Epilogue on contemporary pedagogy, the 
finale of this discussion, these same themes are refashioned in contemporary 
dress. For now, I take my clue from Antonius and approach the subject of an 
appropriate pedagogy as a respondent who sees the issues from a slightly 
different angle than his interlocutor and who would rehearse the impressive, 
if austere pedagogy of the De Oratore in a more pragmatic, if less eloquent 
key. 

In the De Officiis, Cicero argues that *a clear view" of any complex topic 
is available only through a comparative estimate of alternative perspectives 
on either side of the case (2.2.8). In the De Oratore, to provide his readers 
with *a clear view" of the rhetorical process in particular, he embodies 
alternative perspectives in the persons of Crassus and Antonius, and he 
dramatizes the protocols of controversial argument in their exchange. To 
understand oratory, to comprehend the connection between rhetoric and 
philosophy, to fathom the operations of eloquence or anything else of 
substance connected with rhetoric, we are asked to attend to the concrete 
practice of Rome's most eloquent rhetors (1.6.23). The first principle of 
Ciceronian pedagogy, then, is imitatio , the study of rhetorical knowledge at 
work in particular instances of rhetorical practice (2.22.89-90). As a cardinal 
principle of ancient pedagogy, imitation has a rich and noble history, much 
too vast and diffused to detain us here (see Bonner 1977; Clark 1957; Leff 
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1997; Russell 1981; Sullivan 1989). Suffice it to say that our neo-Romantic 
tendency to equate imitation with the surrender of identity and the slavish 
reproduction of models runs directly counter to the classical tradition. 
Mimesis, says Aristotle, is a natural part of the learning process; but it 
instructs only to the extent that students add something of their own to their 
model (Poetics 1447a-b; Russell 1981,108). Two pedagogical points can be 
made about the model established by the speakers of the De Oratore. First, 
the example set by Crassus and Antonius places a premium on oratorical 
practice rather than abstract principles, on the decorum of good choices in 
particular circumstances. For Cotta or Sulpicius to simply reproduce what 
they see in the model would be inadequate because the value of the example 
lies in the way that Crassus adjusts rhetorical protocol to the unique demands 
of the moment. It follows that imitation is successful only if invention 
intervenes to reframe the original according to the demands of a new time 
and place. Second, the pedagogy of imitation highlights the role of 
interpretation in the process of rhetorical production. To imitate a model 
effectively assumes that the student possesses the interpretive resources to 
recognize what distinguishes the source. Imitation pedagogy, therefore, 
recognizes a deep connection between analysis and production: to emulate 
Crassus, one must be able to “read” his rhetorical actions before reenacting 
its protocols. These and other “imitation” issues will, of course, require a 
good deal more attention. 

For now, and as a potential subject for imitatio , | would call attention to 
the way in which the De Oratore works to recast the concept of argument 
from an eristic contest in which opponents "struggle against" one another to 
a civil conversation in which multiple voices "struggle toward" an ever- 
more-comprehensive understanding of the nature and practice of oratory. 
This distinction between conflict and controversia is captured in the 
Protagoras, when Prodicus remarks that “conversation [should] be a 
discussion, not a dispute. A discussion is carried on among friends with 
goodwill, but dispute is between rivals and enemies" (337a-b). Walter Ong 
makes a similar distinction between agonism, which is a struggle in pursuit 
of some goal, and antagonism, the struggle against an opponent or 
interlocutor (in Teich 1987, 56). What is at issue here is “the attitude 
embodied in a method" (Burke 1969, 441). The attitude of Crassus and 
Antonius is one of friendly contradiction, a readiness to transform the natural 
antagonism that attends dispute into an opportunity for insight and invention 
that neither party is capable of on his own. This attitude reflects the Burkean 
purification of argument and is, of course, ideal; but the concrete ideal of the 
De Oratore does lead us to interrogate the dominance of the forensic model 
as the standard for instruction in argument. The aim of argument as 
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conducted by Crassus is not a victory such as one would seek in court; 
rather, argument in this context is an inquiry, a process that solicits multiplex 
ratio in the examination of the best, most prudent response to the conflict at 
hand. In the De Oratore, the appropriate model for effective instruction is 
clearly argument as inquiry instead of argument as war (see Crosswhite 223- 
68). Prominent among the Ciceronian methods for realizing this new attitude 
is the process of identification, that initial act of narrowing the gap between 
speakers for the purpose of conciliatio (3.53.205). As we have seen, 
identification can proceed in any number of ways, including the syntactic 
variations of “yes, but” and “granted, yet” that we observed throughout Book 
I (e.g., 1.61.260; see also Billig 1987, 234-35). But the protocols of 
identification are diverse and subtle, clearly a subject for inquiry and imitatio 
in their own right. 

In addition to identification, we have also surveyed an array of other 
Ciceronian methods worthy of pedagogical exploration, including variants of 
prolepsis (or anticipating objections), the value of role-playing, peritropes 
(or turning-the-tables), the importance of give-and-take, internalizing dissent 
within one's own utterance. We have also noted the Ciceronian emphasis on 
dialogue over lecture, on strategic digressions from the lesson plan, on 
multiplex ratio, on modeling the willingness to change, and on avoiding the 
last word. All these:Gieeronian practices can be explored as protocols of 
interest for imitation and pedagogies suitable for extrapolation. But before I 
leave this sampler of pedagogical options, I would add some additional notes 
on a related set of topics central to Cicero and his pedagogy. 


Michael Buckley writes that the Ciceronian conception of discourse was 
a “composite of two moments: invention and judgment" (1970, 143). We 
have already seen that the antithetical method of Arcesilaus tended to ignore 
the latter, while Carneades reasserts a balance between the two. Ciceronian 
argument as embodied in the practice of the De Oratore extends the 
Carneadean model by reimagining the protocols of invention in ways that go 
well beyond the scope of this chapter. Consider, for example, the potential of 
controversial interaction from the rhetor's point of view. At very least, 
exposure to opposing positions serves to acquaint us with limitations in our 
own perspective, limitations that compel reformulation and response, as was 
the case with Crassus after Sulpicius?’ initial rejoinder to his idealism. 
Moreover, the antilogical responses of other participants serve to fill out the 
rhetor's vision of the controversy and so to stimulate an expansion in one's 
position as we seek to accommodate new understandings. If Perelman and 
Olbrechts-Tyteca are right that arguments always develop “in terms of an 
audience" (1969, 5), then the response of the controversial interlocutor will 
mandate, in turn, an adjustment in the rhetor's own views. And yet, exciting 
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as the heuristic potential of controversial invention may be as an alternative 
to the topics-based procedures (invention based on the Aristotelan topoi), the 
classroom exchange of opposing views in a contemporary setting will have 
to be managed/mediated by the instructor with special care since our cultural 
conditioning to argument more often suggests combat than the amicable 
agonism depicted by Cicero. In addition, the teacher herself may choose (as 
Antonius does) to promote invention through constructive yet oppositional 
questions (e.g., “what would you say to the claim that your argument is . . .?" 
or “tell me why the following is not the case?"), questions that can lead to 
new paths of inquiry as well as require reflexive rigor in scrutinizing one's 
own initia! formulations. However the controversial exchange is managed, 
the Ciceronian precedent seems to indicate that an intellectual/rhetorical 
energy is stimulated in rhetors as the mind shuttles between/among 
alternative logoi and that this dialogic energy can be harnessed for the 
purposes of improved rhetorical invention (see Sloane 1985, 84). 


Related to controversial invention is the ability to suspend judgment 
while alternative claims are appraised. Teachers of rhetoric, composition, 
and speech will realize that one of the most basic challenges to instruction in 
argument is convincing students that their own first instincts are not 
necessarily the best source for a claim, and that all matters of controversy 
over human action will present rhetors with an array of probabilities rather 
than a set of certainties for their consideration (see Cicero's Academica 2.7- 
8; Aristotle's Rhetoric 1357a). Under such circumstances, it is only prudent 
to suspend judgment as we calculate “the degrees of probability" among 
competing claims in an effort to achieve an understanding of the issues 
sufficient for judgment and action (Hunt 1954, 42). Cicero illustrates the 
actions of epoche (suspending judgment) in the person of Crassus who, 
despite his strong commitment early in the dialogue to the rhetorical 
importance of comprehensive knowledge, desists from delivering any final 
judgment on key questions until he has listened to a host of alternative 
responses. 


For us, the issue is not a simple one. Teachers must learn not only how 
to encourage a suspension of judgment in their students but also how to 
cultivate both a tolerance for uncertainty and a willingness to comprehend 
competing claims. Alternatively, in requiring students to experiment with 
multiple roles, we may be raising issues of identity that are potentially 
threatening. For example, if the neutrality required to negotiate conflicting 
claims demands an unreasonable surrender of the self, or if the need to 
understand the claims of others means relinquishing hard-won values or 
taking on offensive ones, do the lessons of role-playing come at too great a 
cost? Martha Nussbaum has argued that both the suspension of judgment 


De Oratore and the Development of Controversia 171 


and the willingness to grapple with alternatives are parts of the process of 
becoming what the Stoics called a “citizen of the world" (1997, 50-84). I 
would add that a controversial pedagogy can complement this effort; but the 
process is a complex one, and the immense cultural differences between the 
aristocratic, male-only discussion of the De Oratore and our own highly 
diverse classrooms remind us to proceed with caution. 


Finally, there is the question of judgment itself, the assessment of ideas, 
evidence, and arguments discovered during the creative period of invention 
(Buckley 1971, 89-90). Despite the praxis of dynamism, which seeks to 
keep the conversation going, and despite the tendency of scepticism to 
continue to ask questions, there is in controversia a complementary 
pragmatism that requires answers in order to act. The operation of 
controversia in matters of judgment is a complex topic since the comparison 
of probable options will always be less definite than the appeal to universal 
standards because these options are embodied in novel particulars. This is 
not the time to do more than mention this subject (for a more detailed 
discussion of practical judgment, see Epilogue, sec. 3). But the criterion of 
practical benefit initiated by Protagoras, revisioned by Carneades, and 
employed by Crassus is a place to start, a useful principle for consideration 
by participants in argument who will have to learn to negotiate agreements 
as well as define their differences. 


Shortly after completing the De Oratore, Cicero wrote to a friend indicating 
that he was “especially please(d)" with the dialogue and that it “differ(s) 
from the usual rules that embrace the oratorical method." If we conceive 
of the traditional rules of oratory and argument as founded on monological 
patterns of formal reasoning and set in a distinctly adversarial context, then 
the controversial method of the De Oratore does indeed “differ” from usual 
practice. And yet, Ciceronian controversia has its own, alternative tradition. 
I have argued that this tradition is Protagorean in origin and Academic in 
development; it takes form in the dialogical interaction of multiplex ratio 
disputandi; and, as McKeon points out, it assumes particular resonance 
during periods of intellectual upheaval, periods in which the “clash of 
theories" requires a method for dealing with probabilities and contradictions, 
periods like Periclean Athens, Ciceronean Rome, the Humanistic 
Renaissance, and our own time, all those ages that have been loosely labeled 
Sophistic (1970, 59). At present, the controversial method is of particular 
interest to teachers who would reject doctrinal certainty as a basis for 
instruction and would pursue a practice of negotiating the conflicts that 
inevitably condition the acquisition of knowledge. For Cicero, the 
controversial method was a way of merging the intellectual virtues of 
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comprehensive knowledge and good speech, but also of aligning both with 
the practical virtue of right conduct (3.57-59). Indeed, it is because 
eloquence is so fully engaged with “the life of [humanity]" that it is among 
the summae virtutes (supreme virtues, 3.55). This engagement, however, 
unavoidably exposes us to the endemic disagreements that characterize any 
rhetorical culture. As Crassus notes, “our ordinary public life" is replete 
with *contention and criticism" (3.92). In this argumentative environment, 
the great advantage of a controversia-based education is that it prepares the 
student to understand and address the competing claims inherent in *the 
concrete life of the community" (Schaeffer 1990, 9). Which is to say that, 
for Cicero, pedagogical method is of value to the extent that it serves a larger 
purpose; and that purpose, as rendered in this text, is to prepare students to 
play their part in the argumentative exchanges that constitute "the life of 
humanity." 


The young Cicero describes justice as “a habit of mind which gives 
every[one] their just dessert while reserving the common advantage" (De 
Inventione 2.160). The practice and pedagogy of the De Oratore partakes of 
this same habit of mind; it works to balance the existential fact of individual 
difference with the possibility of common understanding. In a phrase, 
controversia seeks to maintain justice in argument by engaging opposition in 
the search for knowledge. We have now a detailed idea of the operational 
protocols of this habit of mind. We are, however, only just beginning to 
understand the pedagogical process by which it can be encouraged in others. 
At this point, we know that the process will involve the pedagogy of 
imitatio, with its corresponding emphases on the concrete embodiment of 
rhetorical principles and the emulation of those principles in some form of 
specific practice. Just what form that will be, what “other means" are 
required to help the student learn to do what Crassus has done, will have to 
wait until the next chapter. For in Quintilian, Cicero's enthusiastic 
advancement of controversial method receives comprehensive endorsement, 
while the hints of an appropriate pedagogy are filled out in lavish, yet 
practical detail. 
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Notes 


An earlier version of this chapter appeared in the Journal of Education 179:1 (1997): 15- 
47, as "Everything Must Be Argued: Rhetorical Theory and Pedagogical Practice in 
Cicero's De Oratore." copyright 1997 Boston University. The revised essay is included 
by permission of the publishers. 


l Unless otherwise indicated, citations of Cicero are from the De Oratore. Other Ciceronian 
texts are noted in parenthesis. All translations are from the Loeb Classical Library 
editions, except for an occasional reference to Watson's Brutus (1970) which is specified 
in parenthesis. 


? My reading of the De Oratore is informed by over a decade of conversations with graduate 
students at Iowa State. I wish I could thank them all, and I hope that the ideas advanced 
here do justice to their insight. 

i Among Cicero's (mostly) completed works of this period are the De Republica (54-51 BCE, 
on political theory); De Legibus (51 BCE. on theories of the law); the 4cademica (45 
BCE, on theories of knowledge): De Finibus (45 BCE, on morality); the Tusculan 
Disputations (45 BCE, on death, passion, and the virtues); De Natura Deorum (45 BCE, 
on the gods and their relation to nature); De Fato (44 BCE, on fate); and De Officiis (43 
BCE, on moral conduct). The fact that these works deal with various, contradictory 
“theories of” their subject (e.g., De Finibus examines Epicurean, Sceptic, and Academic 
accounts of morality) not only indicates their orientation to comparative examination but 
also highlights the centrality of controversia to the philosophic enterprise. 

* See the Academica (2.46.142); Brutus (7.30, 12.46, 85.192); De Oratore (3.32.128); De 
Natura Deorum (1.12; 1.23.63). In this last reference, Cicero calls Protagoras "the 
Greatest Sophist of the Age." 

? See Chapter 1 for a complete list of critical works that treat Protagorean philosophy and 
rhetoric in detail. For quick reference, see Billig 1987; de Romilly 1992; Kerferd 1981; 
Schiappa 1992; Untersteiner 1950; and Versenyi 1963. To my knowledge, no one has 
traced a connection between Protagoras and Cicero in any detail. 

6 See the Academica and De Officiis. On Cicero's reading of philosophical history, see 
Buckley 1971; Hunt 1954; McKeon 1950; and Schmitt 1972. 

7 Cicero's adherence to Academic scepticism has been challenged, first by Rudolf Hirzel in 
the 19C, most recently by John Glucker and Peter Steinmetz, who argue independently 
that Cicero's early admiration for the Academy and Philo is replaced by an allegiance to 
Antiochus and the moral dogmatism of the old Academy (see Górler 1995). While this 
controversy need not detain us here, I find Górler's analysis persuasive; i.c., the various 
stands taken in the later philosophical works should be seen as a deliberately dramatic 
effort to render alternative points of view for the purpose of dialogue. I would also 
reiterate J. G. F. Powell's position that adherence to Academic scepticism does not entail 
the renunciation of strong commitments on Cicero's part, especially with regard to virtus 
or moral excellence, since Cicero never claims more than probable support for his 
positions (22). 

$ The charge of self-refutation leveled against a sceptic who maintains positive values will 
remind readers of a similar charge directed against homo mensura for implying a universal 
standard (see Ch. 1, sec. 2). 
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? On identification, see Burke in The Rhetoric of Motives 1951: xiv, 19-24, 51ff. 
10 For a discussion of the various stasis questions, see Bonner 1977, 296-300. 


1! On the spontaneous, paralogical adjustments of interlocutors to one another and to the 
situation, see Kent 1993. 


12 tn technical terms, decorum effects an unprecedented alignment between the levels of style 


and the offices or duties of rhetoric (see Orator 69-72, 122-25; see also Douglas; Fantham 


1984; Leff 1990). 
P This distinction naturally recalls Fantham's dichotomy between intrinsic ornament and 


extrinsic embellishment, with the latter directed at the pleasure of the audience and the 
former organized according to the nature and form of the subject. 


With regard to this relevance, I need only point out here that if antilogic maintains, as it 
does, that all parties to an argument have a right to be heard, and if controversia depends, 
as I believe it does, on interaction among dialogical partners to reveal to all rhetors the 
limitations of their own initial logos or stand, then I hope it is clear that there is in the 
antilogical/controversial tradition a tolerance for, even a cultivation of dialogue between 
multiple voices that marks a significant step beyond the essentially monological patterns 
of formal and even informal argument, patterns which continue to dominate contemporary 
textbooks and, in turn, classroom conceptions of argumentation. 


P From the Ad Familiares 1.9.23 (to Lentulus Spinther, Dec. 54 BCE; in De Oratore ix). 
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A NEW KIND OF MODEL: CICERO'S 
ROMAN CONSTITUTION IN DE REPUBLICA 


ELIZABETH ASMIS 


Abstract. This article attempts to answer the question: What makes the Roman 
constitution “by far the best,” as Cicero claims in De republica? Following Polybius, 
Cicero analyses the Roman constitution as a mixed constitution, which both 
regard as the best type of constitution. Cicero, however, does not merely impute 
the best type of constitution to the Romans. He elevates the Roman constitution 
above all other mixed constitutions as the single best constitution. In rivalry with 
Plato, he constructs a model of the Roman constitution as an exemplum that can 
unite the Romans in a common purpose. The constitution is distinguished by two 
main features: a fair system of cooperation among the whole citizen body and 
wise guidance by individual leaders. The moral unity of this constitution sets it 
apart from all other mixed constitutions. 


THIS ARTICLE TAKES ITS START FROM A CLAIM made by Scipio 
Aemilianus in Cicero's De republica (traditionally translated as On the 
Republic but more accurately called On the State). Scipio maintains that 
the ancestral constitution of Rome is “by far the best constitution" (op- 
timum longe statum civitatis, 1.34) My question is: What makes it “by far 
the best?” Following Polybius, Cicero analyses the Roman constitution 
as a mixed constitution. Consisting of three parts, a royal element (repre- 
sented at Rome by the consuls), an aristocratic element (the senate), a 
democratic element (the people), a mixed constitution is superior to the 
three simple types of constitution out of which it is combined. Cicero, 
however, does not merely impute the best type of constitution—the 
mixed kind—to the Romans. He elevates the Roman constitution above 
the constitution of any other state as the single best constitution; no 
constitution, Scipio says, is to be compared with the ancestral Roman 
constitution (1.70). Polybius had maintained that the Roman constitution 


Throughout my discussion, I shall use the term constitution in the broad sense of 
“political organization" or “form of government.” The Latin term is status civitatis (Rep. 
1.33, etc.) or reipublicae status (1.42, etc.), “condition of a state,” corresponding to Greek 
noditeia. or noAvtetac ovotacic. All translations are my own. 
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was superior to the Lycurgan mixed constitution insofar as it was better 
suited for having an empire. Cicero attaches no qualifications: the ances- 
tral Roman constitution is simply superior to any other constitution. 
What are his grounds? How does Cicero's position differ from that of 
Polybius”? 

The difference, I suggest, is rooted in a difference of purpose. 
Polybius sought to explain why the Romans gained a world empire. 
Viewing the constitution as a cause, Polybius saw it as a remarkably well- 
balanced mechanism for securing both internal stability and external 
success. Cicero, by contrast, presents the Roman constitution as a goal 
that was achieved in the past through the efforts of many Romans and 
remains as a model for the future. However much Cicero looks back with 
nostalgia to the past, he also has a practical aim. By reminding the 
Romans of what they have lost, he shows them how to regain it. For this 
purpose, he sets up the Roman state as a model, exemplum, that em- 
braces all the traditional exempla of persons who served the state. Tradi- 
tionally, the Romans looked to individuals as exempla of heroic self- 
sacrifice to the state. Cicero fills out what these individuals dedicated 
their lives to: a state that is united by common commitment to the well- 
being of all. 

To fashion his model, Cicero takes from Polybius the idea of a 
mixed constitution, but he undergirds it with a different motivation. In 
his view, the constitution was founded and strengthened by leaders who 
were motivated by an ideal of service to the whole state. They did not 
want power for themselves or their group; instead they pursued the 
common good. What balances the whole is not simply an equal distribu- 
tion of power among three parts but a common recognition that each 
part has a right to its share of power. Each part supports the others, not 
as a means to its own success but as having an equal right to that power. 
To make sure that this balance is maintained, Cicero puts in place a type 
of leader, called rector (“director”) or gubernator (“governor”), who 
stands above personal or party interests. This arrangement is, admittedly, 
a lofty ideal, but Cicero thinks that vigorous political action can make it 
work in the future, just as it has worked in the past. 

There has been much discussion of how much Cicero owes to 
Polybius? Many scholars have pointed out that Cicero differs from 


2 In his pioneering study, Taeger (1922) argued that Cicero followed Polybius closely. 
Since Taeger, scholars have increasingly drawn attention to the differences; see Pohlenz 
(1931, 87, n. 1). Following is a very brief overview. Póschl (1936, esp. 99-107) saw Cicero as 
creating an ideal which is a fusion between the Roman state and a Platonic Form. Many 
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Polybius by endowing the Roman constitution with the qualities of coop- 
eration and justice. Many have also suggested that Cicero, unlike Polybius, 
has a practical purpose. I agree with these general assessments. On the 
other hand, I believe that the differences can be delineated more sharply 
than has been done. To show the differences, I will begin by offering a 
brief interpretation of Polybius’ analysis of the Roman constitution. 
Next, I will discuss Cicero's response to Polybius in De republica. This 
discussion will consist of three sections. The first section will explore 
Cicero's aims with specific reference to the time at which he was compos- 
ing De republica. The second will trace the steps by which he sets up the 
ancestral Roman constitution as a model that far surpasses all others. 
Third, 1 will discuss what makes the model *by far the best." Cicero, I 
shall argue, views Polybius' analysis as a starting point and a challenge. 
He meets the challenge by constructing a model that rivals Plato's ideal 
state. This model has two key features: cooperation based on a just 
recognition of the rights of others and the guidance of wise leaders. In 
Cicero's model, cooperation replaces competition, justice replaces self- 
seeking, and what guards the whole is the practical wisdom of the leaders. 


POLYBIUS' ANALYSIS OF THE ROMAN CONSTITUTION 


According to Polybius, the Romans achieved the same result as 
Lycurgus—the finest kind of constitution—by a different method. Whereas 
Lycurgus created a mixed constitution through a process of reasoning 
(logos), the Romans achieved it as a response to many challenges by 
always choosing the better course? The Roman constitution was at its 
peak of development at the time of the war with Hannibal.“ Like all 


have emphasized that, whereas Polybius posits a model of checks and balances, Cicero 
posits a consensus, which is aristocratic; see esp. Nippel (1980, 154—56) and Ferrary (1984, 
91-93). Others have drawn attention to the role of the “governor” or “protector” of the 
state. Among those who identify him as a single ruler, Reitzenstein (1917) saw him as an 
anticipation of Augustus (esp. 481—86, 497), and Meyer (1919, esp. 189) proposed that 
Cicero had Pompey in mind. Heinze (1924, esp. 84-87) argued that the statesman is a type, 
admitting of multiple individual statesmen; he also stresses that De republica is a response 
to contemporary political circumstances. How (1930, 36-41) attacks Meyer, as well as the 
view that Cicero had in mind an Augustan principate; he holds that the resemblances to 
Polybius are more numerous than the differences (28-29). According to Lintott (1997, 83, 
n. 39, and 84; 1999, 224-25), Cicero proposes a consensus, which is supervised by a single 
statesman, such as Pompey or Cicero himself. 

? 6.10.12-14. 

* 611.1. 
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constitutions, it will suffer destruction. Ambition for office and glory 
among the leaders, together with the display of wealth in private life, will 
finally enrage the people and cause them to grab power for themselves; 
the result will be mob rule, the perverted type of constitution corre- 
sponding to democracy? 

Although Polybius shows great admiration for the Roman consti- 
tution, he never says outright that it is the best of all constitutions. The 
most obviously favorable judgment is the following (6.18.1): 


Toavrms 8’ odon¢ tfi £éotou tàv uepâv Ovvápeog elg tò Kat BAdnteiv xod 
ovvepyelv GAANAoIs, npóg n&ooc ovubaiver tàs repiotéotig Sedviws Exe 
thv &puoyăv adtav, Gore ph otóv t' eivou tabtys ebpeîv &uetvo noAiteta 
GVGTOGW. 


Such being the ability of each of the parts to both harm and assist one 
another, the way they are joined (harmogé) is adequate to all circum- 
stances, so that it is not possible to find a better constitution than this. 


As Polybius has just discussed in detail, each part has equal power 
(exousia) along with different functions. The adjustment (harmoge) of 
the parts consists in the ability of each part to both obstruct and assist the 
others. In war, fear of an outside enemy produces a maximum of coop- 
eration by galvanizing each part to leave nothing undone. In peacetime, 
when one part grows to excess and threatens to dominate the rest, fear of 
its power results in obstruction by another part.’ This obstruction, in 
turn, is balanced by the interdependence of the parts: each needs to 
cooperate with the others in order to achieve its own ends. The way the 
three parts interact with one another explains the astonishing military 
successes of the Roman state along with its internal stability. Overall, 
Polybius makes clear that the choice of action by each part is motivated 
by self-interest together with fear.* 

Along with the constitution, Polybius praises a number of habits 
fostered by Roman institutions. One is extraordinary military courage; a 
second is an ardent patriotism, consisting in love of glory and virtue; a 
third is an amazing incorruptibility in money matters? The last is rein- 
forced by fear of the gods, deisidaimonia. According to Polybius, this 


56.57; cf. 6.9.10-14. 

$ 6.11.11—6.17. 

7 6.18.2-8. 

Fear is mentioned repeatedly in Polybius” detailed analysis; cf. Lintott 1997, 79. 
? 6.56.1—5. 
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makes the “greatest difference toward making the Roman state better"; 
for it “holds together” (cuv£yew) the Roman state.! Polybius guesses 
that it was introduced to keep the masses in check. While it is impossible, 
Polybius says, to keep Greek government officials honest, Roman officials 
will keep their word, as pledged by oath, no matter how great the amount 
of money they handle. Clearly these habits help to account for Roman 
success, even though they are not formal features of the constitution. 

Although Polybius analyses the Roman constitution as mixed, he 
also views it as aristocratic, and in one place he goes so far as call it 
“aristocratic” (&piotokparikov).!! One scholar, Nicolet, has argued that 
Polybius classified the Roman constitution as an aristocracy rather than 
a mixed constitution.” As others have pointed out, this flies directly in 
the face of Polybius” explicit analysis of the Roman constitution as a 
mixed constitution in Book 6. One need not, however, impute any incon- 
sistency to Polybius; for the social influence of an aristocratic elite can far 
outweigh its formal share of political power. At Rome, as Polybius shows 
us, this influence was great. In addition to making the aristocracy respon- 
sible for the superstition of the masses, Polybius draws special attention 
to the presence of the common people at the funeral ceremonies of the 
aristocrats. Polybius views these ceremonies as an opportunity to imbue 
the masses with eagerness to emulate aristocratic virtue.’ At Rome, 
Polybius shows, aristocratic values go hand in hand with a constitutional 
balance of power. 

In the passage that has just been cited, Polybius concludes that no 
constitution is finer than that of the Romans. Does this mean that it is 
finest of all? Although the reader might well suppose so, the negative 
formulation leaves open the possibility that there might be another 
constitution that is just as fine as that of Rome, that is, that the Roman 
constitution is, strictly speaking, merely second to none. It is not clear 
whether Polybius is deliberately ambiguous; yet it is noteworthy that 
Polybius does not assert positively that the Roman constitution is finer 
than any other. 

Polybius likewise hedges his meaning when he comes to compare 
the Lycurgan and Roman constitutions. Lycurgus, he writes, created a 


10 6.56.6—15. 

1 23.14.14. 

? Nicolet 1983, esp. 18-22. He is opposed by Walbank (1998, esp. 49-51). Nippel 
(1980, esp. 151) notes that Polybius implicitly viewed the Roman constitution as aristo- 
cratic. Likewise, Lintott (1999, 22) argues that Polybius recognized that "the aristocratic 
element had de facto predominance." 

B 6,53—54; cf. Lintott (1999, 22). 
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form of government that produced self-restraint in private life and con- 
cord in the state as well as bravery. He instilled self-restraint and concord 
by instituting a frugal life, based on an equal apportionment of property. 
As a result, the Spartans preserved their territory and freedom for a long 
time. What brought about their downfall is that Lycurgus failed to make 
the city as a whole self-sufficient (avtapKéc) and self-restrained (oóqpov) 
in its habits. As a result, he left the Spartans “most ambitious, enamored 
of rule, and exploitative” (qiXotutotátoug xol giAapyotatovs Kai 
TĂEOVEKTLKOTE&TOvE) toward other Greeks." 

In Polybius' analysis, the three parts of Lycurgus' constitution—the 
kings, the council of elders, and people—are balanced very differently 
from the Roman constitution. Selected for their virtue, the council of 
elders holds the balance of power by adding its weight to whichever side 
is just, whether the kings or the people. The aristocratic element thus 
serves as an arbitrator or judge rather than a competitor. A point of 
similarity with the Roman constitution is that fear plays a large role: the 
people fear the elders, and the kings fear the people.’ 

Polybius regards the Lycurgan constitution as the main rival to the 
Roman constitution.!* This is how he compares them (6.50.1—4): 


. - . MP0s Lèv TO TO opétepa PePaiws SropvAdrreiw Kat Tpdc tò thv ¿AevBepiav 
tnpetv awr&prng £otiv fj Aukoopyov vouoBecía, Kat toic ye toOto tò tédoc 
arodsexopévors tig modutetas ovyyopntéov wc odt’ Éotw ore yéyovev ovSiv 
oipetótepov toU AGKaVIKOD KOATAGINLATOG Kal cuvtd&ywatoc. ei 6E TIC 
peilóvov égietar, răkelvov KéAALOV Kal oeuvótepov eivat voie tò TOAA@V 
uv nyetoBos, noAAGv $” exikpateiv Kai SeondCerv, mévtac 5 eic adtov 
&nopAéneiw xoi vebew poc adtov, TÂGE Ty ovyxopntéov TO HEV Aokovikóv 
évbeks elvon noMrevua, tò Se ‘Popaiov diagépew Kai Suvapikotépav Éyew 
tiv ovotaow. 


. - for keeping one's own things securely and preserving liberty the legis- 
lation of Lycurgus is self-sufficient; and it must be conceded to those who 
take this to be the goal of a constitution that there neither is nor ever was 
any system or arrangement more choiceworthy than the Laconian. But if 
anyone desires greater things and thinks it finer and more exalted than this 


6.48; cf. 6.45.3-5. 

15 6.10.6-11. 

16 The only other plausible rival is the Carthaginian constitution, which Polybius 
supposes was already declining at the time of the Hannibalic wars (6.51.3). Although he 
does not draw an explicit comparison between the Carthaginian and Roman constitutions, 
Polybius contrasts Carthaginian cupidity (6.56.1-5) and use of mercenary soldiers (6.52.4— 
10) very unfavorably with the probity and citizen courage of the Romans. 
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to be leader of many, and to have power and be master over many, and to 
have all look and bend toward oneself, in this respect one must admit that 
the Laconian constitution is deficient, whereas the constitution of the 
Roman surpasses it and has greater power. 


Remarkably, Polybius does not pronounce a definite judgment on which 
constitution is better. Through the use of hypothetical “if” Polybius 
leaves the two constitutions themselves balanced against each other. The 
choice is between two goals: freedom and self-preservation on the one 
hand, empire on the other. Polybius leaves it up to the reader to choose 
between them. 

There is a consensus among scholars that Polybius made clear that 
he thought it was "finer" to have an empire and that he intended his 
readers to draw the same conclusion. His “apparent objectivity,” Ferrary 
writes, “can fool no one.”*” Indeed, Polybius shows great admiration for 
Roman rule throughout his work. He has, moreover, prepared the way 
for a positive judgment of Rome by showing that Lycurgus' constitution 
was deeply flawed. As 1t turns out, the Spartans were not content to 
“keep their own things"; they wanted to grab what belongs to others and 
so lost their freedom. 

Still, given the choice between keeping one's liberty and having an 
empire, many—especially among Polybius” fellow Greeks-—would be 
likely to judge in favor of the Lycurgan constitution. Morally, too, the first 
option is impeccable. Keeping one's own things is obviously just, whereas 
extending one's rule to others is problematic. Leading allies, having 
enemies in one's power, and being master over those who deserve to be 
slaves were widely considered to be just.'$ It would clearly be unjust, by 
contrast, to treat allies, for example, as slaves. By failing to discriminate 
among different ways of exercising power, Polybius conspicuously fails 
to make clear whether the Roman empire is morally justified. 

Polybius takes up this problem at the beginning of Book 3. He now 
proposes to extend his history from the defeat of the Macedonians in 168 
B.C.E. to the destruction of Carthage and Corinth in 146. His purpose, he 
says, is to allow the present generation to judge whether Roman rule is 
choiceworthy (aipern) or not and future generations to judge whether it 
was praiseworthy (enouvern) or not. No one in his right mind, he explains, 
would choose war merely for the sake of defeating the enemy; all do so 


17 1988, 350. See also Walbank 1964, 250-51, and Pédech 1964, 427. 
8 Aristotle differentiates between leading and being a master at Politics 7, 1333b38- 
3422; cf. Ferrary (1988, 350, n. 5). 
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for the resulting pleasure, beauty of life (xoXóv), or gain (ovupepóvrtov).?> 
According to Polybius, then, the Romans are to be judged not by their 
successes, but by the way they used them. Polybius nowhere provides an 
explicit answer to this question; he limits himself to presenting the evi- 
dence. Although some historians suggest that Polybius saw a decline in 
the conduct of the Romans after the defeat of Hannibal and especially 
after 168, others credit him with remaining, on the whole, as favorably 
impressed as ever.? 

Polybius” analysis of the Roman constitution, therefore, presents a 
challenge to his Roman readers. Is their constitution the best of all 
constitutions? Is it good simply for preserving stability and gaining an 
empire, or does it have some inherent moral goodness? In particular, is it 
characterized by self-restraint, concord, and justice, three features assigned 
by Polybius (though with qualification) to the Lycurgan constitution? 


CICERO'S AIMS IN DE REPUBLICA 


Cicero confronts this challenge in De republica. The work consists of six 
books of dialogue, together with three prefaces, one for two books each. 
Cicero began the work in the spring of 54 B.C.E.; it was published some 
time before Cicero left Rome in May 51 to become governor of Cilicia. 
The dialogue depicts a fictional meeting set in the year 129 B.C.E.; the 
prefaces allow Cicero to speak in his own voice. The setting of the 
dialogue is the estate of Scipio Aemilianus, grandson of Scipio Africanus 
and the greatest military hero of his time. The occasion is the Latin 
holidays, a time of rest from the turmoil of politics. Eight of Scipio's 
friends have come to join him on his estate; they consist of four other 
senior statesmen and four junior protégés. Their discussion has a clear 


19 3.4.1—3.5.6. Polybius” point of view is indebted to Aristotle’s insistence that war is 
for the sake of peace (e.g., Politics 7, 1334a2-6). Polybius” three kinds of goal are an 
adaptation of the philosophical triad: pleasure, virtue (consisting in the pursuit of honor or 
in a moral disposition), and benefit (understood as material advantage or the utility that 
comes with virtue); cf. Aristotle Nicomachean Ethics 1, 5. The Stoics used the terms “fine” 
(xoóv), “advantageous” (ovpupepov), *choiceworthy" (aipeth), “praiseworthy” (éronvetn), 
and their opposites, in a strictly moral sense. Polybius leaves it to the reader to decide 
whether or not to import a moral sense to the terms, although his choice of a heavily Stoic 
vocabulary suggests some bias toward a moral interpretation. That Polybius is liable to use 
Stoic terms in a non-Stoic sense is shown by his morally neutral use of katópdwa (3.4.1), 
a term used by the Stoics to signify moral success. 

20 Among the former are Pédech (1975) and Eckstein (1995, 230); among the latter 
are Walbank (1964, 252—56, cf. 1974, 12-13) and Ferrary (1988, 339-43). 
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structure: there is a preamble that leads directly to the statement of a 
problem; then the problem is answered in the rest of the dialogue. 

The problem is the division of the state into two parts. Importantly, 
this is a vertical division, as it were, into a senate and a people on each 
side, not a horizontal division into senate and people. As Laelius, Scipio's 
closest friend, puts it (1.31-32), the tribunate and death of Tiberius 
Gracchus “have divided a single people into two parts" (divisit populum 
unum in duas partis), so that there are now “two senates and virtually 
two peoples in a single state" (in una re publica duo senatus et duo paene 
iam populi). Laelius thinks that it is possible, as well as crucial to the 
well-being of the Romans, that there should be *a single senate and 
people." Scipio, he says, is the only person who can save the Romans 
from the present danger, but other senators will not let him?! When one 
of the junior members of the group asks how they can help, he answers: 
learn the science of politics (1.33). As a first step, Laelius suggests that 
Scipio should explain what he thinks is the best constitution; then they 
can discuss *other matters" so as to proceed systematically to an under- 
standing of the present crisis. 

The whole dialogue of Cicero's De republica is thus devoted to 
solving a political problem of the greatest urgency: how to restore unity 
to the state. In order to achieve this goal, it is first necessary to know how 
the state should be organized. A constitutional inquiry thus provides a 
basis for formulating a practical policy. Although the discussion occurs in 
a relaxed setting far away from the political arena, Cicero highlights the 
practical importance of the proceedings by investing them with the trap- 
pings of a political debate. Designated by Laelius as “leader of the state" 
(princeps rei publicae, 1.34), Scipio assumes a role that is analogous to 
that of leader of the senate (princeps senatus); just as the latter was 
normally called upon to state his opinion first in the senate, so Scipio is 
asked to state his opinion first before the assembled group.” Serving as 
a surrogate for the currently divided senate, the group is divided into 
senior and junior members in order that the latter may learn from the 
former. 

As it turns out, the state was not saved, as Cicero himself hints in 
De republica (6.12). The crisis portrayed in the text led ultimately to the 


2 That Scipio is the only person who can save the state is reinforced by the prophecy 
told to Scipio by his grandfather in the Dream at the end of De republica: *tu eris unus, in 
quo nitatur civitatis salus" (6.12). 

? ft is unlikely that Scipio was princeps senatus at this time (see Ryan 1998, 183). 
Laelius' praise of him as princeps rei publicae appears to take the place of this official post. 
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complete dissolution of the state. In the preface to the fifth book (5.2), 
Cicero laments: 


Nostra vero aetas cum rem publicam sicut picturam accepisset egregiam, 
sed iam evanescentem vetustate, non modo eam coloribus eisdem, quibus 
fuerat, renovare neglexit, sed ne id quidem curavit, ut formam saltem eius 
et extrema tamquam liniamenta servaret. 


After receiving the state like a magnificent picture, though now fading with 
age, our own age not only neglected to restore its original colors but did 
not even see to it that it should keep at least its form and, as it were, its 
basic outlines. 


This sentiment is echoed in Cicero's letters to his brother Quintus and 
his friend Atticus in October 54.? In his letter to Atticus (4.18.2), he 
consoles himself with the thought that the state briefly came to life again 
in his consulship: 


Amisimus, mi Pomponi, omnem non modo sucum ac sanguinem sed etiam 
colorem et speciem pristinam civitatis. nulla est res publica quae delectet, 
in qua acquiescam. ‘idne igitur' inquies “facile fers?’ id ipsum. recordor 
enim quam bella paulisper nobis gubernantibus civitas fuerit, quae mihi 
gratia relata sit. 


We have lost not only the life-blood of the state but also its former color 
and appearance. There is no state for me to delight in, to rest in. You say: 
do you bear this easily? I do. For I remember how beautiful the state was 
for a short time when we governed it and what gratitude was bestowed 
on me. 


Cicero continues that it does not bother him that one person is all- 
powerful; he means Pompey. He takes comfort, he says, in withdrawing to 
his literary pursuits. Cicero looks back to his consulate in 63 when he 
suppressed the conspiracy of Catiline and thereby stemmed the decline 
of the state, if only for a brief time. Cicero's hope of assuming a leading 
role in the state after his return from exile in 57 was smashed by the 
renewal of the triumvirate of Pompey, Caesar, and Crassus at Luca in 


3 Q. fr. 3.4.1 and 3.5.4; Att. 4.18.2. The immediate occasion for these letters was the 
acquittal of Gabinius, one of Cicero's bitterest enemies and a protégé of Pompey, on a 
charge of treason. Gabinius’ acquittal filled Cicero not only with distress about his political 
impotence but also with a deep sense of shame that be had abandoned his political 
principles. I agree with Habicht (1990, 57) that the composition of De republica allowed 
Cicero to overcome his shame and “stand upright again." 
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April 56. He now bows to Pompey and Caesar, and even Crassus, whom 
he had always hated, on the grounds that the "leadership of the topmost 
citizens (summorum civium) must not be destroyed" and that, for his 
own protection, he must win over the “good will of men of power 
(potentium).”* To his brother he confesses that he is tormented by the 
utter collapse of his boyhood passion: “to be best by far and stand out 
above others” (in Homer's words).? 

In 54,as Cicero sees, the state has totally disintegrated; it is ruled by 
individuals exercising power for their own good. Cicero falls in line with 
the potentates, even though he is deeply ashamed. In his view, the trend 
toward disintegration, which erupted in the tribunate of Tiberius Gracchus, 
has escalated to a takeover of the whole state by self-seeking individuals. 
Contrary to what Polybius predicted, this is not a takeover of the state by 
the people acting as a mob. As Cicero makes clear in his analysis of the 
political crisis in De republica, the root of the problem is a division 
among the leaders, each followed by a segment of the population. In 129, 
the problem is much more amenable to a solution because one part of 
the state—the one that is led by Scipio— still stands for the whole state; 
it is motivated by the common good. By contrast, in 54 there is no group 
that still acts for the common good. Cicero himself has given up. Along 
with a failure of action, Cicero takes to writing. 

Cicero's comparison of the state to a picture is indebted to Plato, 
who compares the verbal construction of the ideal state to a painting in 
his Republic. Plato puts the image to new use in his Timaeus, where 
Socrates compares the state described in the Republic to the painting of 
an animal or to a living, yet inactive animal; he now wants to see it as an 
active force engaged in contests with other cities?’ In De republica, 
Cicero undertakes to restore the outlines and colors of the traditional 
constitution. What he presents is not merely a picture (like Plato's ideal 
state) but rather the depiction of a state that once flourished (like the 
state Socrates wants to see in Timaeus) in the full exercise of its powers. 

Immediately after lamenting the ruin of the state in the preface to 
Book 5, Cicero provides an explanation. Roman customs have perished, 


2 Fam. 1.9.21 (part of a letter written to Lentulus in December 54), including: 
...neque delendum ... summorum civium principatum. See also Pro Plancio (91-95), 
delivered in the summer of 54, on Cicero's deference to Pompey and Caesar. 

3 O, fr. 3.5.4. The quotation (noAAóv dpiotevew Kai dreipoxos ¿nuevos &AXov) is 
from Homer's /liad 6.208 and 11.784 (in slightly altered form). In the other letter to his 
brother (3.4.1), Cicero writes that there is ^no state, no senate, no courts, no dignity in any 
of us.” 

% Plato Republic 5, 472 d—e; 6, 500c-501c. 

27 Timaeus 19b—. 
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he says, through a lack of “men” (viri), and this is something that each 
Roman must face up to (5.2): 


Cuius tanti mali non modo reddenda ratio nobis, sed etiam tamquam reis 
capitis quodam modo dicenda causa est. Nostris enim vitiis, non casu 
aliquo, rem publicam verbo retinemus, re ipsa vero iam pridem amisimus. 


Concerning this great evil, we must not only give an explanation but also 
defend ourselves by some means as though we were on trial for our lives as 
citizens. For it 15 through our vices, not by chance, that we retain a state in 
word but lost it previously in reality. 


However much Cicero despairs of the present, he wants the Romans to 
assume responsibility for the current state of affairs. Each Roman is to 
give an account of himself as though accused of complicity in the vices 
that have destroyed the state. What is at stake 1s each person's own civic 
existence. 

In the prologue to his whole work, Cicero takes a new turn. He now 
uses all his rhetorical powers to rouse the Romans to political action. The 
best kind of exoneration, it turns out, is to plunge into action. He wrote 
the prologue, he says, “in order to remove doubt about entering politics" 
(1.12). The best way of life, he argues, is to be a statesman, and the best 
thing to do is to plunge into politics regardless of any danger to oneself. 
Nothing should deter a person from devoting himself fully to the state. 
On this point Cicero opposes not only the Epicureans, who rejected 
political involvement except in emergencies, but also Plato and the Sto- 
ics, who admitted some exceptions to engaging in politics.“ Cicero em- 
phasizes his own heroic opposition to Catiline as the culmination of a 
series of patriotic acts taken from both Greek and Roman history.? In 
this way, Cicero puts himself forward as an exemplum that dominates the 
entire work, a model that is to be emulated by others. In the dialogue 
portion, Scipio assumes the role of a model that both prefigures (histori- 
cally) and is prefigured (textually) by Cicero. 

Although the whole of De republica may be construed as an elabo- 
rate self-defense or a nostalgic return to the past, it also sets out a 


28 ] 4-11; see Asmis 2001. 

2 1.4-6. On the Roman side, the list begins with two early heroes, Camillus and 
Ahala, then continues with Nasica, who was responsible for the death of Tiberius Gracchus; 
Popilius Laenas, an opponent of both Gracchi; Opimius, an opponent of C. Gracchus; 
Metellus, an opponent of the tribune Saturninus; and Marius, together with many others 
who died in the civil wars of the 80s. 
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strategy for saving the state in the present. Just as Scipio outlines the 
ancestral constitution as a step to saving the state in his time, so Cicero 
outlines the constitution as an inspiration and guide to the Romans 
whom he urges to enter politics. It is tempting to suppose that, as he 
continued to work on De republica, Cicero gained new hope from his 
activity of writing, however evasive his project was at the beginning. 
Cicero may well have written the introduction just prior to the publica- 
tion of his work, when Pompey's restoration of order in 52 had filled 
Cicero with the hope, as he tells us, that Pompey was becoming a “de- 
fender of the state."? 

The call to action has an antecedent in Cicero's own political ca- 
reer. In his speech Pro Sestio, delivered several weeks before Luca in 56, 
Cicero exhorted the young men of Rome to win glory by learning the 
ancestral form of government. Just as he does later in De republica, he 
puts himself forward as an exemplum, declaring that his life serves as an 
“example of preserving the state.”*! At the same time, he sketches the 
ancestral constitution in very brief outline. What he delineates may best 
be described as a liberal type of aristocracy: the state is ruled by the 
senate, which is open to all, as well as elected by the whole people. The 
senate presides over the state as follows (137): 


Senatum rei publicae custodem, praesidem, propugnatorem conlocaverunt; 
huius ordinis auctoritate uti magistratus et quasi ministros gravissimi consili 
esse voluerunt; senatum autem ipsum proximorum ordinum splendorem 
confirmare, plebis libertatem et commoda tueri atque augere voluerunt. 


9 In a letter to Atticus (8.3.3), written in February 49, Cicero states that in his third 
consulship (that is, in 52 B.c.E.) Pompey began to be a “defender of the state.” The highly 
favorable references to Pompey in Cicero's De legibus (esp. 1.8,3.22, 3.26), which was most 
likely begun before Cicero left Rome for Cilicia in May 51, suggest that Cicero was now 
inclined to believe that Pompey had taken up this role. Cicero praises Pompey as “an 
excellent citizen" (civis egregius) in Fam. 2.8.23 (written to Caelius in May 51) and in Ar. 
5.7 (written in June 51). 

31 Sest. 49 (“fore putabam ut exemplum rei publicae conservandae mecum simul 
interiret," *I thought that an example of preserving the state would die with me"); cf. 50 
(vivit mecum simul exemplum fidei publicae, “an example of public trust lives together with 
myself"). As savior of the state, Cicero saw his own life as coexisting with the state (Red. 
Pop. 14: aeque me atque illam restituendam, “I and the state must be restored equally"). See 
further Strasburger 1931, 65. Philosophically, the statesman and the state coincide because 
it is the function of the statesman, as statesman, to implement his conception of the state; 
cf. Cicero's attempt to define the perfect speaker by setting up a model of rhetoric in 
Orator 7-10. 
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[Our ancestors] made the senate the guardian of the state, the presiding 
[authority], its champion. They wanted the magistrates to heed the author- 
ity of this order and to be, as it were, servants of its weighty policy. They 
wanted the senate itself to reinforce the brilliance of the orders that are 
next, and to safeguard and increase the liberty and welfare of the masses. 


This description has usually been regarded as a preview of the mixed 
constitution outlined in De republica. However, as Heinze pointed out 
long ago, Cicero is not outlining a tripartite constitution.? Cicero states 
very emphatically that the senate is in charge of the state. It gives instruc- 
tions to the magistrates, who execute its policies as its servants, and the 
non-senatorial orders are the recipients of its favors. Neither the magis- 
trates nor the people (beginning with the second order, the knights, and 
extending to the masses) are seen as having any independent power.? In 
De republica, Cicero proposes a new solution. Using Polybius' tripartite 
constitution, he now apportions power among the consuls, senate, and 
people. This redistribution of power, I suggest, reflects the political changes, 
or rather Cicero's awareness of the changes, after Luca. 

There is also some external evidence suggesting that Cicero was 
ambivalent about his withdrawal from politics in 54. In one of the letters 
written to his brother in October 54, he not only laments the destruction 
of the state but also gives signs of a more optimistic attitude. He tells his 
brother that, after composing the first two books of a projected nine- 
book On the State, he had them read in the presence of his friend 
Sallustius, who advised him to speak in his own voice throughout his 
work. In this way, Sallustius urged, Cicero would speak with greater 
authority, for he was not a Heraclides but a person of consular rank. 
Besides, Aristotle had written in his own voice. Moved by his friend's 
request, Cicero agreed to rewrite the books. By doing so, he explains, he 
will be able to bring in “the greatest troubles" (maximos motus) in the 
state, which were later than the date of the dialogue. His original reason 
for setting the dialogue in the past is that he did not want to offend 
anyone. In his revision, he says, he will avoid offending anyone. 

Cicero, then, was tempted to offer political advice in his own per- 
son. In the end, Cicero retained his original interlocutors. We have no 


? Heinze 1924, 82. For the usual view, see, for example, How 1930, 42. 

3 In addition to Pro Sestio 137, see esp. 46 and 142. 

3 Q. fr. 3.5.1-2. In Att. 13.19.4 (written in 45 B.c.E.), Cicero contrasts Heraclides’ 
method of not taking a speaking part in his dialogues with Aristotle’s habit of assigning the 
main part in his dialogues to himself. Cicero here mentions that in De republica, as well as 
in On the Orator, he followed the method of Heraclides. 
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information about why Cicero went back to his original plan. Very likely 
he continued to be apprehensive about giving offense, in particular, to 
Pompey and Caesar, to whom he had acceded after the conference of 
Luca. Cicero could speak more freely by letting illustrious Romans of 
the past speak for himself. There is also a distinct advantage to setting the 
scene in the past. The setting helps to authenticate Cicero's contention 
that the constitution he describes is indeed the ancestral constitution; it is 
not something that he has made up with the help of a Greek. As for 
bringing in the more recent, major troubles, including the conspiracy of 
Catiline, that could be done in the prefaces. 

Although Cicero hides his own advice behind the mask of others, 
he makes clear that he has not given up the project of saving the state. 
His strategy is to transpose the present-day crisis to a period when the 
ancestral constitution was first threatened with dissolution and to pro- 
pose a solution that remains valid for subsequent crises.” Cicero's main 
character, Scipio, is a statesman like himself. Both are preeminently 
qualified to save the state, and both have the ability to teach others how 
to do so. 


SETTING UP THE ROMAN CONSTITUTION AS A MODEL 


In order to save the state, Cicero sets up the Roman constitution as a 
model for action. The first move in the text consists of Laelius’ request to 
Scipio to outline the best constitution. One reason for his request, he 
says, is that Scipio used to argue “in the presence of" (coram) Polybius 
that the Roman constitution was “by far the best" (1.34): 


...memineram persaepe te cum Panaetio disserere solitum coram Polybio, 
duobus Graecis vel peritissimis rerum civilium, multaque colligere ac docere, 
optimum longe statum civitatis esse eum, quem maiores nostri nobis 
reliquissent. 


... I remembered that you used to have very frequent discussions with 
Panaetius in the presence of Polybius, two Greeks that are highly experi- 
enced in political matters, and that you assembled many arguments to 
show that the best constitution by far is the one that our ancestors passed 
on to ourselves. 


By having Laelius refer to Polybius, Cicero acknowledges his debt to his 
Greek predecessor. It is conspicuous, however, that Laelius does not say 


5 On the importance of the earlier crisis, see also Catil. 4.4, Har. 41-43, and Vat. 23. 
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that Scipio took his ideas from Polybius. Instead, Scipio constructs his 
own arguments. Polybius is a presence, but Scipio, it appears, has some- 
thing new to teach. Alongside Polybius, Panaetius is singled out as a 
partner in the discussion. This mention may be a hint that Panaetius, a 
Stoic who was also a great admirer of Plato, had a part in helping Scipio 
(or Cicero) revise Polybius” analysis.” It is very difficult to pin any 
particular doctrine in Cicero's fragmentary text on Panaetius, but Cicero, 
as we shall see, uses both Platonic and Stoic doctrine to improve upon 
Polybius. 

Laelius' depiction of Scipio as an independent thinker is confirmed 
by Scipio's self-evaluation immediately afterward. Scipio points out that 
he is not satisfied with the writings of the “wisest” Greeks. At the same 
time, he modestly declares, he does not “dare” put his own contributions 
above theirs. Although he is not ignorant of things Greek, he says, he has 
been taught much more by his own experience and by Roman precepts 
than by any writings (1.36). Scipio's self-assessment is applicable to Cicero 
himself. When one of Scipio's friends responds that he expects something 
“much richer" (multo uberiora) from him than from any Greek text 
(1.37), we may be sure that Cicero is praising his own work. Just like 
Scipio, Cicero aims to improve upon the Greeks. 

Scipio's constitutional discussion is divided into two parts. First, he 
offers an analysis of the types of constitution, with the conclusion that a 
mixed type is best. Second, he singles out the Roman constitution as the 
best constitution there is. The first part occupies the rest of Book 1; the 
second topic is introduced at the end of Book 1 and occupies most of 
Book 2. Scipio moves in this way from a study of types to a token, that is, 
to the constitution of the Romans as the single best example of a mixed 
type of constitution. Laelius' initial reference to the Roman ancestral 
constitution as “by far the best constitution" was somewhat ambiguous; 
it was not entirely clear whether the Roman constitution was far supe- 
rior because it exemplified a mixed type of constitution, which is by far the 
best type, or whether it stood out far above all other constitutions as 
the best single constitution. Now it is made amply clear that Rome has the 
single best constitution. Using the language of political resolutions, Scipio 


% Possibly there is a hint here that Polybius may have been indebted to his friend 
Scipio (as suggested by Lintott 1997, 81), but there is no evidence on this point. 

37 It is possible that Panaetius endorsed a mixed constitution, but there is no specific 
evidence for this view. Cicero provides plenty of evidence in De officiis (which is largely 
dependent on Panaetius) that Panaetius was an admirer of Plato, a firm believer in a social 
instinct, and an innovator on the virtues. 
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states with special emphasis that no state is *to be compared" with the 
ancestral Roman state (1.70): 


Sic enim decerno, sic sentio, sic adfirmo, nullam omnium rerum publicarum 
aut constitutione aut discriptione aut disciplina conferendam esse cum ea, 
quam patres nostri nobis acceptam iam inde a maioribus reliquerunt. Quam 
... simul et qualis sit et optimam esse ostendam expositaque ad exemplum 
nostra re publica accommodabo ad eam,si potero, omnem illam orationem, 
quae est mihi habenda de optimo civitatis statu. 


So I decree, so 1 believe, so 1 affirm that of all states, none is to be 
compared in its constitution, distribution, or training to that which our 
ancestors received previously from their elders and bequeathed to us. I will 
show . . . both what sort it is and that it is best by using our state as an 
example (exemplum) and fitting to it, if I can, everything that I need to say 
about the best constitution. 


The Latin term exemplum (just like Greek paradeigma) is ambiguous 
between *example" and *exemplar" (*model"). In Scipio's usage, the 
two meanings coincide: the Roman constitution is both a particular ex- 
ample and a model of excellence. The fact that it is better than any other 
constitution makes it a model.* 

Scipio's method of showing the superiority of the Roman constitu- 
tion is to trace its historical development. He begins with extravagant 
praise of the elder Cato, whom he proposes to use as his source. The first 
thing he tells us about Cato's view of the Roman constitution is Cato's 
reason for elevating it above all others: it was worked out gradually, 
through the contributions of many Romans, rather than set up by a single 
person (2.2): 


... ob hanc causam praestare nostrae civitatis statum ceteris civitatibus 
quod in illis singuli fuissent fere, qui suam quisque rem publicam con- 
stituissent legibus atque institutis suis, . . . nostra autem res publica non 
unius esset ingenio, sed multorum, nec una hominis vita, sed aliquot 
constituta saeculis et aetatibus. 


3% Powell (2001, esp. 28-29) argues that Cicero views the ancestral Roman constitu- 
tion merely as an example, not as an ideal. This seems to me a false opposition. Cicero's 
constitution is an “ideal” in the sense of being a historically real model that is superior to 
all other models. Póschl (1936, esp. 99-107) previously argued (unconvincingly in my view) 
that although Cicero used the term exemplum throughout his history of Rome to mean 
“example” (“Beispiel”), he subsequently idealized this example so that it has the attribute 
of eternity, just like a Platonic Form. I agree that Cicero idealizes the ancestral constitution 
but differ in viewing this ideal as a practical goal that can be realized. 
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The constitution of our state surpasses the other states because those 
states were set up, more or less, by single individuals, each providing his 
own state with his own laws and institutions . . . but our state was estab- 
lished by the talents, not of a single person, but of many, nor in a single 
generation, but in a number of centuries and ages. 


Lycurgus’ Sparta is named as one of the other states. Like Polybius, 
Scipio’s Cato draws a contrast between the gradual evolution of the 
Roman constitution and Lycurgus’ single-minded invention of the Spar- 
tan constitution. There is, however, a striking difference. Whereas Polybius 
does not express a preference between the two kinds of origin, Cato sees 
Rome’s gradual progress as a mark of superiority over all other constitu- 
tions. Along with this assessment, Cato credits individual Romans— 
“many” of them—with shaping the Roman constitution, whereas Polybius 
sees its evolution simply as a response to circumstances. 

Scipio’s homage to Cato is a highly charged challenge to Polybius. 
Polybius, too, wrote a history of the Roman constitution, which is no 
longer extant. Conspicuously, Cicero has Scipio prefer a Roman source. 
What makes Cato an obvious choice is that he is not only a historical 
authority but also an exemplum, both for all Romans and for Scipio 
personally. By praising Cato as a lifelong statesman and a teacher close 
to him, Scipio underscores the importance of individual leaders as well as 
illustrates his contention that he owes more to his Roman upbringing 
than to the reading of Greek works. Cato takes an intermediate position 
between the many Romans who established the constitution and Scipio 
who is to restore it.” Even though Cicero's history is indebted to Polybius, 
the prominence he assigns to Cato has the effect of relegating the Greek 
historian to the background.^ 


? It is possible, indeed likely, that Polybius himself drew on Cato, while using other 
sources as well. Nicolet (1974, 245-55) argues for a pervasive influence of Cato on Polybius; 
Musti (1974, 132) argues that there is too little evidence to decide how much influence 
there was. Although Polybius is the first extant writer who attributed a mixed constitution 
to the Romans, it is not unlikely that others, possibly including Cato, did so before him (esp. 
in view of the testimony of Servius, fr. 80 P, that Cato attributed a mixed constitution to 
Carthage). 

© Taeger 1922, esp. 101-9, argues in detail that Cicero took from Polybius the idea of 
a progression from a mixed kingship to tyranny, then from a mixed aristocracy to oligarchy, 
followed by a mixed constitution; contra Ferrary 1984,90. Even though Taeger overempha- 
sizes the similarities between Cicero and Polybius, his general proposal seems to me 
tenable. Apart from Cicero's initial reference to Polybius at 1.34, there are two others, one 
citing him for the length of Numa's reign and praising him for his chronology (2.27), the 
other citing “our guest" Polybius’ observation that the only thing ignored in Roman 
institutions is education (4.3). 
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There is another point of disagreement between Scipio and Polybius, 
and it is stated with sharp precision. We just saw that Cato considered 
Lycurgus' constitution inferior to the Roman constitution. Scipio later 
pinpoints the difference, thus knocking Lycurgus' constitution out of 
contention with a few swift blows. He argues that Lycurgus' constitution 
is not a mixed constitution at all but a kingship joined by an aristocratic 
council and offering just enough power to the people to inflame them 
with a desire for more. What makes it a kingship is that power resides 
with the kings for life.* The kingship is deeply flawed, moreover, because 
it is hereditary.? Along with this attack, Scipio promises to explain what 
is unique about the Roman constitution. He gets as far as saying (before 
the text breaks off) that among the many things a people lacks under a 
kingship, the first is liberty (2.43). Scipio later compares the institution of 
ephors at Sparta during the reign of Theopompus to the establishment of 
tribunes at Rome.? Despite the introduction of ephors, the reader is left 
to assume that the hereditary nature of the kingship leaves the Spartan 
constitution weighted toward a royal type of government and deficient in 
liberty for the people. 

A methodological interlude throws new light on Scipio's model- 
making (2.21—22). As soon as Scipio has finished his story of Romulus, 
Laelius interjects that Scipio's procedure is unlike any found in the 
writings of the Greeks: Scipio combines Plato's method of using a par- 
ticular state as a model (exemplari formaque) with the method used by 
all others, which is that of dealing only with types of states. Laelius points 
out that, whereas Plato devised, according to his own judgment (suo 
arbitratu), a state that is remote from human experience, Scipio imputes 
his own discoveries (quae ipse reperias) to others.^ He explains that, 
whereas Plato made up a site for his state, Scipio credited Romulus with 
his own reasons for choosing the site, even though the site was really due 
to chance or necessity.? By adding that he sees where Scipio's history of 
the kings is heading, Laelius makes clear that the whole history reflects 


51 2.4243 and 2.50; cf. Ferrary 1984, 90. 

42 2.24; cf. 1.50. Another criticism is that the council of elders is too small (2.50). 

% 2.58; cf. De legibus 3.15-16. 

+ Laelius’ description of Plato’s procedure is based on Plato's own account at 
Republic 500d—501c. According to Plato, it is necessary to take a blank slate and paint a 
picture of a human community, which is as dear to god as possible, by looking toward what 
is naturally just, self-restrained, and so on. Cicero's expression exemplari formaque looks 
like an attempt to render xa péáóevyuo (500e) along with oxtiuo (501a). 

5 Scipio argues at length that the choice of site led to the growth of a mighty empire 
protected from moral corruption (2.5-10). 
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Scipio's own wisdom. Throughout his remarks, Laelius sees Scipio as a 
rival to Plato. In this contest, Scipio has an edge over Plato, partly 
because he combines two methods but especially because his state is not 
a fantasy. 

Laelius' comments are an elaboration of Scipio's own method- 
ological remarks at the end of Book 1. There Scipio said that he would 
discuss the Roman constitution as an exemplum.“ What Cicero now adds 
is a comparison of his method with that of all other political thinkers, 
with special reference to Plato. It has always puzzled readers why Cicero 
views all Greek political thinkers other than Plato as dealing only with 
types, for surely they also cite particular states." Cicero's point, I suggest, 
is that there are two distinct kinds of procedure: one is to analyse types 
and the other is to delineate a particular state as a model. It does not 
matter whether or not examples are added to the types; there is a sharp 
difference between citing particular states as examples of a type and 
setting up a particular state as a model for all states. Cicero elevates 
Scipio's model above Plato's, and he has Scipio outdo all other political 
thinkers by using both methods. Polybius has now faded wholly into the 
background. 

The choice of site is the very first one that needs to be made in 
founding a city. By selecting it as evidence, Laelius is saying in effect: 
your history of the Roman kings, Scipio, is your own construction from 
beginning to end. We expect subsequent choices to reflect Scipio's wis- 
dom in the same way as the first. Indeed, we are not disappointed. A brief 
look at the first two reigns illustrates Scipio's priorities particularly well. 
We see an amazingly quick growth of cooperation, which seems to owe 
much more to Scipio's (or Cicero's) vision of the mature constitution 
than to any other author. 


^6 Scipio restates his method again at 2.66. 

“There has been much debate on how Cicero's “Methodenkapitel” should be 
interpreted. I follow Póschl's general outline of the argument (1936, 43-45), against Büchner 
(1984, 188-91); cf. Lieberg 1994. Contrary to Póschl (also Pohlenz 1931, 87), I do not think 
that the types of states are necessarily types of existing states—that is, types of empirically 
known states; they may include abstractions that are not exemplified by any existing state. 
Of crucial importance is the basic philosophical distinction between particulars (as signified 
by the terms certo, ura) and universals (genera). Plato focuses on a particular state—his 
ideal state—as having the best constitution; all other thinkers (reliqui) treat the various 
constitutions as types, without using a particular state as a model. Aristotle's best constitu- 
tion, as presented in Books 7 and 8 of his Politics, does not qualify as a particular state; it is 
a type. The same applies to Zeno's state of wise people. Polybius belongs among the 
“others”; just like Aristotle and his followers, he cites examples of various kinds of consti- 
tution, as opposed to using a particular state as a model. 
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From being the young leader of a band of rustics, Romulus is 
transformed instantly into a sagacious king." After choosing his site, he 
founded the city, which he named after himself, *exceedingly quickly" 
(2.12). Scipio says nothing about Remus except that he was Romulus? 
twin brother (2.4). The notorious fratricide is totally suppressed. Frater- 
nal conflict is replaced by a remarkable example of familial cooperation. 
Although Scipio admits that the rape of the Sabine women was “rather 
boorish" (subagreste, 2.12), he subsequently bas Romulus elevate family 
loyalty to the status of public policy by choosing Tatius, king of the 
defeated Sabines, as co-ruler (2.13). Romulus also granted citizenship to 
the Sabines, thus initiating the policy of integrating former enemies 
within the civic structure.“ On top of everything, Romulus had the wis- 
dom (just like Lycurgus a little earlier) to add a body of elders, the later 
senate, to advise him (2.15). As a result, Rome had nearly reached adult- 
hood upon Romulus' death (2.21). 

The senate subsequently attempted to rule the state by itself. When 
the people, out of their love for Romulus, demanded another king, the 
senate “wisely” instituted an interregnum. The “young people,” mere 
“rustics” (agrestes, 2.24), had the ability to see, in the words of Scipio, 
what Lycurgus failed to see: that kings should be chosen on the basis of 
“virtue and wisdom," not heredity (2.24). On the “authority” (auctoribus) 
of the senate, the people went so far as to invite an outstanding foreigner, 
Numa, to be their king (2.25). The first transition from one ruler to 
another, it turns out, was a model of successful cooperation due to the 
wisdom of both senate and people. 

King Numa brought new wisdom to the Roman state. He saw, 
Scipio tells us, that Romulus' policy of conquest had inflamed the Roman 
people with a desire for war. By distributing conquered lands to be 


4 As Taeger (1922, 17-18) points out, Romulus combines the attributes of Polybius" 
monarch with those of Polybius' king. According to Polybius, a community is ruled first by 
a “monarch,” who is distinguished by bodily strength and spirit (6.5.7); a monarch turns 
imperceptibly into a king when he comes to rule by reason and when others follow him 
willingly rather than out of fear (6.4.2, 6.6.10—6.7.4). I suggest that Scipio improves upon 
Polybius by having Romulus develop in record time from a monarch to a wise king. In 
Scipio's account, the preregal Romulus is a monarch who is already turning into a king, for 
Romulus so far surpasses his rustic companions in “bodily strength and fierceness of spirit" 
that all follow him willingly (2.4). Romulus is transformed into a full-fledged king at the 
very time that he founds Rome, when he displays dazzling insight in his choice of site. This 
is a striking illustration of the accelerated process that leaves the Roman state nearly 
mature at the time of Romulus’ death. 

* Taeger (1922, 35) notes the suppression of the Remus story as well as the anticipa- 
tion of Roman “Biindnispolitik.” 
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farmed, Numa turned the Romans to a love of tranquillity and peace, “by 
which justice and trust are most easily strengthened.” He also made the 
people milder by establishing religious institutions (2.26). In contrast to 
Polybius, Scipio sees religion not as a type of fear imposed by the aristoc- 
racy on the ignorant masses but as a form of moral education that was 
designed to turn the Romans from savagery to “humanity and gentle- 
ness” (2.27). Likewise, Scipio takes care to explain that the widespread 
belief in Romulus’ divine birth (as son of Mars) and in his apotheosis 
was not due to ignorant credulity but was a reasonable interpretation of 
Romulus’ outstanding virtue.” 

In Scipio's account, the first two reigns illustrate a collective “get- 
ting of wisdom," in which the whole citizen body has a share—kings, 
senate, and people. Even though the “many Romans" credited by Cato 
may be identified as political leaders, ordinary people are viewed as 
making a contribution. Thanks to the good sense of the people, ready to 
assert their freedom yet also willing to follow wise leaders, the Romans 
gradually attained a harmoniously balanced constitution. Cooperative 
among themselves, the Romans also showed a conciliatory spirit toward 
foreigners. This trend continued after Romulus and Numa. The fifth king, 
Tarquinius Priscus, was another foreigner, and conquered peoples con- 
tinued to be admitted to citizenship. 

The story of this progress is deliberately marked by Cicero as an 
idealization. Through Laelius, Cicero prudently throws doubt on the 
historicity of Scipio's account. He acknowledges that he is constructing a 
myth, one that presumably has some historical underpinnings but one 
that cannot claim historical accuracy. What saves the myth from being 
mere wishful thinking (like Plato's state) is that it does have a reality: the 
wisdom enshrined in the constitution that finally emerges. However much 
Scipio foists his own ideas on his predecessors, his wisdom is the cumula- 
tive result of a long tradition of political wisdom. The final result was a 
reality, and it remains a possibility; it can be realized now, in the crisis 
that followed the tribunate of Tiberius Gracchus in 133 or in the late 50s, 
when Cicero wrote De republica. 

Scipio does not offer an immediate reply to Laelius' comments; he 
simply ploughs ahead. After finishing his story of the kings, he is ready to 
offer a commentary of his own. With a view to Laelius' analysis, he says 
that he tries as much as possible to explain the cause of every political 
good and ill by using “the same arguments as [Plato] saw" (rationibus 


50 2.4 and 17-19. 
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eisdem quas ille vidit), with the difference that his arguments apply to the 
“largest” state, whereas Plato offered a “shadowy image" of the “tiniest” 
state, which never could become real.” As a real state of the greatest 
magnitude, Rome has a huge advantage over Plato's state. With typical 
deference, Scipio does not claim to outstrip Plato. Instead, he aligns 
himself with Plato as using “the same" arguments. 

Scipio's modesty, however, should not be construed as an admis- 
sion that he is merely following Plato. The phrase "the same arguments 
as Plato saw" seems carefully worded to leave open the possibility that 
Scipio hit independently upon the same arguments as Plato did. As we 
just saw, Laelius credits Scipio with "discoveries of his own." Scipio's 
homage to Cato confirms that he acquired a foundation of political 
wisdom independently of the Greeks.” In his history, Scipio emphasizes 
the native wisdom of the Romans. Apart from the examples that we have 
just noted, Scipio delivers an impassioned attack on the theory that the 
Roman king Numa owed his wisdom to Pythagoras (2.28-29). Scipio 
adds that, whenever the Romans did take over 1deas from others, they 
generally made them better (2.30). In agreement with this claim, Cicero 
asserts in his preface to the third book that the best way of life is that of 
a politician who has added learning to political experience (3.5). Cicero 
cites Scipio, along with his friends Laelius and Philus, as examples. Among 
the learning that Cicero's Scipio has acquired is Plato's political theory, 
but it is based on a solid foundation of Roman political experience. 

What are “the same arguments?" Plato's shadowy, unrealizable 
state is clearly the ideal state of his Republic.? As will be discussed in the 
next section, however, Scipio uses arguments that occur not only in 
Plato's Republic, where Plato proposes rule by philosopher kings, but 
also in his Laws, where he advocates a mixed constitution. Presumably, 
Cicero believes that the two sets of arguments complement each other. 
Further, Cicero's Scipio is indebted to a long tradition of Greek political 
thought after Plato. A modern scholar is likely to see much that is 
Peripatetic as well as Stoic in Cicero's De republica. As Cicero himself 
sees it, Plato is the ultimate source of these developments.” In Cicero's 


51 2.52; cf. the description of the Roman state as "greatest" (maxima) at 2.66. 

9 2.2829. 

% This is confirmed by Scipio's contrast between the Roman state and Socrates’ 
state at 2.51. 

5 See esp. Cicero's De legibus 1.38 and 54—55. Underscoring the link between Cicero 
and Plato, Ferrary (1974, 760) suggests that it is entirely possible that Cicero viewed the 
definition of law at Rep. 3.33 as Platonic rather than Stoic. I am inclined to think that Cicero 
saw it as a Stoic elaboration of a Platonic proposal. 
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eyes, then, the Roman constitution exemplifies a wisdom that grew inde- 
pendently from the Greeks yet has features in common with Platonic 
theory. Overall, the Roman ancestral constitution is the robust, magnifi- 
cent realization of an ideal that Plato glimpsed only as a dim outline. 


JUST COOPERATION AND WISE GUIDANCE 


Scipio, then, shows how the Romans constructed a system of government 
that is far superior to any that has ever existed or even been dreamt of. 
I now turn to my last section, the features that make the ancestral 
Roman constitution stand out far above all others. These features, as I 
suggested earlier, are twofold: cooperation based on a just recognition of 
the rights of others and guidance by wise leaders. Foreshadowed by 
Plato, they have no counterpart in Polybius' analysis of the Roman 
constitution. Cicero lays the groundwork in Scipio's speech, then adds 
discussion and debate. Just as in his model-making, Cicero develops his 
proposals gradually through a series of key passages. First is Scipio's 
definition of “state” (res publica) at the very beginning of his speech. 
Unlike Polybius, Scipio uses the philosophical procedure, first articulated 
by Plato, of defining the topic at the very outset of the discussion. As 
Scipio explains, an initial definition insures that there will be initial 
agreement on the topic (1.38). The definition is famous (1.39): 


Est igitur ... res publica res populi, populus autem non omnis hominum 
coetus quoque modo congregatus, sed coetus multitudinis iuris consensu et 
utilitatis communione sociatus. 


A state, then, is the concern of a people. A people, further, is not just any 
gathering of humans that has come together in any way at all; but it is a 
gathering of a multitude forming a partnership by a common agreement 
on law (iuris consensu) and a sharing of benefits. 


We may assume that the best constitution, or organization of a state, is 
the best organization of a partnership such as defined. 

Two points are especially relevant to the present discussion.” One 
is the emphasis on unity. Cicero is clearly indebted to Aristotle's defini- 
tion of a state as a type of partnership (xowovia), but his definition gives 


35 The definition is perhaps the single most discussed sentence in all of Roman prose 
literature. Here I list only a few key studies: Stark 1954, Drexler 1957-58, Büchner 1962, 
Werner 1973, Kohns 1974, and Schofield 1995. See further Asmis 2004. 
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special emphasis to communality through a succession of con- (co-) 
compounds, culminating in “a common agreement on law" (iuris consensu) 
and *a sharing of benefits" (utilitatis communione), the two features that 
distinguish a political partnership from other kinds of gatherings. 

The other point concerns the demand for *a common agreement 
on law" (iuris consensu). On the surface, this requirement is unremark- 
able; the association of law with a state is commonplace, as is the need 
for agreement. Despite the grammatical awkwardness of the phrase (the 
objective genitive with consensus), the meaning is sufficiently clear to 
offer a starting point of investigation. Although I have translated ius as 
“law,” the meaning extends more widely; ius can mean “law” or “body of 
laws,” “right,” “just law," or “what is just.” The range of meaning is 
perhaps best captured by “what is lawful” or the German “Recht.” Cicero's 
use of the term thus conceals an ambiguity; ius can refer to any system of 
laws or to a just system of laws, and it can be used to designate what is 
merely agreed upon to be just or what is absolutely or naturally just. In 
addition, there are many types of consensus, a term usually translated as 
"consent" but closer in meaning to “common agreement." Broadly, con- 
sensus implies willingness, but this willingness can range from reluctant 
compliance to sincere commitment. It belongs to the subsequent discus- 
sion to make clear what sort of ius and what sort of consensus belong to 
the best constitution. An elucidation of these two terms will in turn 
clarify how "sharing of benefits" is to be understood. 

Because ius can be understood in a morally neutral way, the defini- 
tion as a whole is morally neutral. This lack is addressed immediately. 


Right after stating the definition, Scipio introduces a moral element 
(1.39): 


eius autem prima causa coeundi est non tam imbecillitas quam naturalis 
quaedam hominum quasi congregatio. 


The first reason for this gathering is not so much weakness as a certain 
natural community among humans. 


Although Scipio does not rule out weakness, he gives special weight to 
the social nature of humans. As many have noted, Polybius attributed the 
first association of humans to weakness. Scipio goes on to explain that 
the natural inclination towards communality is among the “seeds” of 
virtue implanted naturally in humans (1.41). It is understood that the 


56 See esp. Taeger 1922, 18. 
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virtue that deals with community in particular is justice. Naturally, there- 
fore, humans have an inclination to justice. Cicero owes this idea to a 
philosophical tradition that embraces Plato, Aristotle, and the Stoics. He 
already emphasized the social instinct in his first prologue, where he 
singled out the “love of defending the common welfare" as one of the 
virtues bestowed naturally on humans (1.1). In Cicero's view, the politi- 
cal leader exemplifies this love in the highest degree. 

The meaning of the phrase iuris consensu emerges very gradually. 
Scipio analyses the mixed type of constitution as a combination of three 
elements: (1) “something that is preeminent and royal" (quiddam... 
praestans et regale), (2) something that is granted to the “authority 
(auctoritas) of the leaders," and (3) “some things that are reserved for the 
judgment and will of the multitude" (iudicio voluntatique multitudinis) 
(1.69). What makes the mixed type of constitution best is “a certain great 
equity/equality" (aequabilitatem quandam magnam), without which a 
people can hardly be free for long, together with “stability” (firmitudo).” 
Stability consists in the fact that, whereas the three simple constitutions 
readily turn into their opposites, the mixed constitution will last unless 
there are “great vices among the leaders." The reason is that “everyone is 
firmly situated in his own place," and there is no corresponding per- 
verted form to slide into. 

What is meant by “a certain great aequabilitas" (1.69) is not ex- 
plained further. Like the adjectives aequum and aequabilis, the noun 
ranges in meaning from equality to equity or fairness. Insofar as it signi- 
fies a kind of equality, does it signify an equality among individuals or an 
equilibrium among the three components? In his analysis of the mixed 
constitution, Polybius assigns to it only the equilibrium of balanced parts. 
In his view, the excellence of the mixed constitution consists in its stabil- 
ity, which resides in the balance of three equally powerful parts. Most 
commentators have imputed the same meaning to Cicero's expression.” 
This interpretation receives support from Cicero's use of the term aequa- 
tum (“balanced”) just previously, and, of course, the tripartite constitu- 
tion is balanced among the three parts. Still, the way that Cicero qualifies 
the noun as “a certain great aequabilitas" suggests an underlying expla- 


7 1 keep magnam, which is in the MS but was omitted by Nonius. 

5$ 6.10. 

5 See, for example, Perelli 1990, 95, and Büchner 1984, 165. On this interpretation, 
aequabilitas is equivalent to aequabilis ... compensatio at 2.57. On my view, it is basically a 
certain aequabilitas . . . civium (as used at Rep. 2.43). Fantham (1973, 287), reading 
aequabilitatem quandam without magnam, takes it to signify numerical equality. 
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nation for the balance among the three parts; that is, what creates the 
equilibrium 1s a certain equality among individuals. This is not an out- 
right equality of one individual with another but a modified equality that 
is so much greater as it is more fair. 

Earlier in Book 1, Scipio gave much attention to two kinds of 
equality (aequabilitas): numerical equahty, which guarantees freedom by 
making one person equal to another, and equality of merit, according to 
which people have a share in the state according to merit. The first kind 
of equality must have a place in the constitution if the people are to be 
free.“ From the aristocratic point of view, as Scipio explained earlier, this 
numerical equality is *exceedingly unfair" (iniquissima) or, etymologi- 
cally speaking, “exceedingly unequal.”* In a mixed constitution, numeri- 
cal equality is mixed with equality of merit. Cicero hints at this kind of 
equality, I suggest, by his expression “a certain great aequabilitas.” 

As Nicolet pointed out, Cicero draws on Plato's Laws for the 
distinction between the two kinds of equality.” To create a mixed consti- 
tution, Plato argued, it is necessary to mix numerical equality with equal- 
ity of merit. Although equality based on merit is “truest and best” and 
constitutes “political justice,” numerical equality must also be accommo- 
dated, even though as little as possible, in order to avoid civil strife.* This 
concession marks a fundamental difference between the ideal state of 
Plato's Republic, which is a pure meritocracy, and the mixed constitution 
proposed in the Laws. Aristotle subsequently used the distinction be- 
tween the two kinds of equality as the basis of his conception of justice. 
Scipio's wording, “a certain great aequabilitas,” appears to reflect some- 
thing of Plato's reservations: is this the greatest equality there can be? 
Importantly, Scipio does not endorse freedom simply as a means of 
avoiding civil strife; he appears to assign positive value to the ^judgment 
and will" of the multitude, just as he assigns positive value to the contri- 
butions of the people in the development of the constitution. Scipio's 
formulation leaves open the possibility that the compromise may, after 
all, be best for the reason that it is just. 

Scipio's description of the mixed constitution contains a striking 
departure from Polybius” or any other Greek formulation. This is the 


9 In his history of the Roman constitution, Scipio demands that the constitution 
must be “equal (aequalis) with respect to all orders (ordines),” instead of leaving all power 
to the leaders (2.62). Although Scipio is here referring to social classes rather than indi- 
viduals, he is concerned about the freedom of ordinary people, just as at 1.69. 

61 1.53; cf. 1.43. 

® Nicolet 1970, 64. 

$3 756e-58a. 
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assignment of "authority" (auctoritas) to the senate. Scipio uses the same 
term again in a later description of the mixed constitution; there is 
enough power (potestas) in the magistrates, enough authority (auctoritas) 
in the deliberations (consilio) of the senate, and enough liberty (libertas) 
in the people (2.57). Deeply rooted in Roman politics, the term auctoritas 
has no Greek equivalent.“ What we would expect, on the basis of Greek 
theory, is simply “enough deliberative power.” Scipio has grafted Roman 
auctoritas onto Greek theory. Even though Scipio assigns equal power to 
the consuls and the people, there is an assumption that both groups will 
heed the wishes of the senate.® 

By assigning authority to the senate, Scipio seems to undermine the 
very system that he has constructed. It looks as though the tripartition is 
really a bipartition, in which one part, the senate (which includes the 
consuls), has power over the other part, the people. Many scholars have 
expressed the view that the tripartite system is in effect an aristocracy.© 
This impression is reinforced by Cicero's analysis of consensus (“com- 
mon agreement”) in the discussion that follows Scipio’s speech. Cicero 
here adapts Plato’s analysis of self-restraint (s@@poovvn) in his Republic. 
This is Cicero’s version (2.69): 


Ut enim in fidibus aut tibiis atque ut in cantu ipso ac vocibus concentus est 
quidam tenendus ex distinctis sonis . . . isque concentus ex dissimillimarum 
vocum moderatione concors tamen efficitur et congruens, sic ex summis et 
infimis et mediis interiectis ordinibus ut sonis moderata ratione civitas 
consensu dissimillimorum concinit; et quae harmonia a musicis dicitur in 
cantu, ea est in civitate concordia, artissimum atque optimum omni in re 
publica vinculum incolumitatis, eaque sine iustitia nullo pacto esse potest. 


9 This is pointed out by Heinze 1925, 363. 

55 It is important to keep apart the argument of Cicero's De republica from that of 
De legibus, which shows a strong aristocratic bias. In De legibus Cicero demands that the 
senate must be “master” (dominus) of public deliberation and that all classes (ordines) 
must be willing for the state to be governed by the advice of the leading class, the senate 
(3.27). Cicero also argues that the tribunate does not undermine the influence of the 
senate; by making the humble "think" that they are equal to the leaders, the tribunate 
removes ill will and prevents uprisings (3.24-25). Similarly, Cicero defends his balloting 
proposal as a concession that preserves the “authority of the good" by the “appearance of 
liberty” (3.39). In De legibus, the liberty of the people appears as something of a sham, even 
though Cicero also insists that it must be a reality, not simply a verbal ploy (3.25). There is 
no sign in De republica that the liberty of the people is more an appearance than a reality. 

6 See n. 12; see also Strasburger 1931, 66. Ferrary (1984, esp. 91-93) argues that the 
constitution is in effect a bipartition in which the people recognize the directing role of the 
senate. 
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Just as in the case of string instruments or flutes or the song of voices, a 
certain harmony (concentus) must be maintained out of distinct sounds... 
and this harmony, arising out of a blending of most dissimilar notes, is 
nonetheless made concordant and in agreement, so a state is made harmo- 
nious by the common agreement (consensu) of the most dissimilar ele- 
ments through a blending of the highest, lowest and intermediate orders 
(ordines) as if they were musical notes. What the musicians call harmony in 
a song is concord in the state, the tightest and best bond of safety in a state, 
and it can in no way exist without justice. 


The text is unfortunately torn from its context, so that it is not obvious 
how it fits into the argument. The immediately preceding lines concern 
the model statesman, whose image has been emerging gradually. Laelius 
says that he has been "expecting" him (2.69). Scipio now assigns to him 
a purely personal task: to contemplate himself continuously and thereby 
serve as a "mirror" for his fellow citizens. This task, he says, encompasses 
all the rest. The musical analogy follows immediately afterward; we may 
assume, therefore, that the other tasks include the promotion of concord 
in the state.” 

Plato had argued in his Republic that just as self-restraint in a 
person consists in the agreement of the three parts of the soul—desire 
(lowest), spirit (intermediate), and reason (highest)—as to which should 
rule and which should be ruled, so self-restraint in the city consists in a 
“consensus” (opo6o&ia) among its three parts—workers (lowest), soldiers 
(intermediate), and philosophers (highest)—as to who should rule and 
be ruled.* As a result, the state becomes “one out of many," just like a 
musical harmony.” 

In Cicero's adaptation, there is no mention of concord in the indi- 
vidual soul, although we may infer that this is what the statesman is 
called upon to contemplate in himself. What Cicero does is to superim- 
pose Plato's ideal state on the Roman state. Conspicuously, however, the 


% 1 follow Péschl’s analysis (1936, 125-26) of the sequence of argument. 

68 Republic 4, 431d—32a and 433c; cf. 442c-d. 

$ Republic 4, 443d-e. I suggest that Cicero's adaptation is an example of a “natural 
image" (naturae imago), as mentioned at 2.66. Just as Plato purports to look toward what 
is "by nature" just, self-restrained, etc., in his construction of a human community (Repub- 
lic 502b; cf. 597b—98a), so Scipio points out that what Tubero is looking for is a natural type 
rather than a particular state. Both Scipio’s image of civic harmony and Laelius’ explana- 
tion of natural justice at 3.33 exemplify a *natural image." Richter (1969, 286-95) identifies 
naturae imago implausibly as a “state of bees,” as observed among animals. Póschl (1936, 
121), following Reitzenstein (1917, 414), restricts it unnecessarily by taking it as a depiction 
of the soul of the wise person. 
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three components of Cicero's analysis do not correspond to the three 
parts of the mixed constitution. Instead, Cicero divides the state into a 
tripartite hierarchy of “orders” (ordines). Among the Romans, the high- 
est order is the senate; next are the knights. As Cicero tells us in other 
writings, senators and knights constitute the highest orders; the other 
orders follow, with freedmen at the bottom." To illustrate the harmony 
of the state, Cicero has replaced the constitutional division into three 
equally balanced parts with a social hierarchy divided into three classes; 
in the Roman state this consist of senators and knights at the top, a 
substantial middle class, and a vast multitude of others. Through a skillful 
choice of terms, Cicero equates *common agreement" (consensus) with 
the *harmony" (concentus, corresponding to Greek harmonia) that binds 
the social classes. 

Plato had used the musical analogy to justify rule by philosopher 
kings. By substituting a social classification for the constitutional tripar- 
tition, Cicero underpins the political structure by a social harmony that 
pervades the state. “Common agreement,” it turns out, does not consist 
in an agreement of the people to be ruled by senators and consuls. 
Instead, it consists of a hierarchical blending of wills, in which the two 
highest classes, the senators and knights, are viewed as leading the rest. 
Constituting a tiny fraction of the citizen body, the topmost classes are 
given a hugely disproportionate voice in the harmony of the whole; yet 
they must also attune their will to that of the other classes. This harmony 
of classes takes the place of Polybius” harmoge, the fit among the three 
parts of the constitution. 

The notion of consensus lies at the heart of Cicero's own political 
program. From the time of his consulate, Cicero took pride in forging a 
union that was not merely an alliance between senators and knights but 
also an agreement extending to *the whole people," that is, to all of Italy, 
including freedmen and even slaves." Cicero gave a new twist to this 
theme in his speech Pro Sestio. All the *good" (boni), he explains, are 
optimates. The optimates are not simply conservative members of the 
senatorial class as opposed to populares, supporters of the people. In- 
stead, they include the whole people—the real people—as having the 
same desires that leaders of the senate act upon.” 

In De republica, the need for consensus becomes all the more 
urgent since Cicero now, for the first time, divides power among three 


? See Catil. 4.16 and Sest. 97. 
T Catil. 4.16; see further Strasburger 1931, esp. 59-70. 
? See esp. 97-98, 104-8, 114, 119, and 138. 
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elements. Even though—or indeed because—the senate must now share 
power with the people and the consuls, the unity of the state is not 
impaired. The senate still retains authority, even though it must make 
some concessions to the will of the people as well as recognize some 
independence on the part of the consuls. Although it might be objected 
that, in practice, nothing has changed, the requirement that each part 
must share power with the others signifies a fundamental change in the 
conception of how the state is to be ruled. Just as the consuls and people 
must heed the authority of the senate, so the senate must be prepared to 
lend its authority to the commands of the consuls and the will of the 
people. 

Cicero agrees with Plato that self-restraint, or concord, cannot exist 
without justice. In the mixed constitution, we saw, everyone has his 
proper place; and this is Plato's very definition of justice.” Cicero, how- 
ever, offers a different interpretation of what it is to keep one's place. In 
his Republic, Plato saw justice as a quality that is coextensive with self- 
restraint; it consists in the lower elements being ruled by the rational 
element, whether in the individual or the state. Cicero supplements this 
view with the Aristotelian notion, developed further by the Stoics, that 
justice consists in an attitude of fairness to others. By showing that the 
ancestral Roman constitution is based on a conception of fairness to all, 
both internally and in foreign relations, Cicero can address an urgent 
question raised by Polybius: is the Roman empire praiseworthy or not? 
If Cicero can show that the Roman form of government is founded on 
the principle of justice toward all, then nothing stands in the way of it 
being judged *by far the best." 

Cicero, therefore, moves the discussion from “common agreement” 
(consensus) to a further elucidation of “law” (ius). He chooses to present 
the problem in the form of a debate conducted by two of Scipio's senior 
friends. The first speaker, Philus, takes on the shameful role, as he empha- 
sizes, of arguing that the so-called “justice” that prevails in human society 
is merely conventional; that is, it is an agreement to abide by certain 
rules, and there is nothing natural about it.“ On this view, all constitu- 
tions, including the mixed constitution, are pacts motivated by weakness; 
they are not due to nature or volition (3.23). *Wisdom" turns out to be 
nothing but the ability to secure benefits for oneself, regardless of whether 
this is just or not. It commands us *to increase our resources, augment 


? Republic 4, 433a-b, 441d-e, 443b-d. 
^ See esp. 3.13 and 18. Philus claims to be following Carneades. 
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wealth, extend boundaries ... rule as many as possible, enjoy pleasures, 
be powerful, reign, dominate."? 

Against this position, the second speaker, Laelius, cites the Stoic 
theory of natural law, which is always and everywhere the same (3.33). 
On this view, justice demands a concern for others (3.24): 


iustitia autem praecipit parcere omnibus, consulere generi hominum, suum 
cuique reddere, sacra publica aliena non tangere. 


Justice teaches us to spare all, look out for the interests of the human race, 
give everyone his due, not touch things that are sacred or public or belong 
to others. 


Genuine justice, therefore, respects the life and property of others. This 
other concern is stressed in another description of justice as *most gen- 
erous and liberal, loving others more than oneself, born for others rather 
than oneself.""* Preserved very sparsely, the second speech contains a 
few fragments that deal with the distinction between leading and being a 
master. Evidently, an attempt was made to justify the Roman empire, 
including slavery." The speech ends with a plea that the Romans must 
stop a trend begun by Tiberius Gracchus, that of turning imperial policy 
from justice (ius) to violence (vis); if the Romans maintain the ancestral 
customs, the Roman state can be everlasting (3.41). 

In the ancestral Roman constitution, then, ius is not simply law, but 
law that is naturally fair. Agreement on ius implies an agreement to 
respect the life and property of others. This respect applies both inter- 
nally and externally. Contrary to what Polybius suggested, the enormous 
success of the Roman state as a world power is based on a policy of 
cooperation that recognizes the right of others to keep what is theirs. 
However narrowly this right is construed, there is a recognition that it is 
wrong for one group or person to do to another whatever it will. In the 
case of the Roman people, this right is reinforced by the allocation of 
power to each part of the state. 

We might stop here. By adapting Platonic and later arguments, 


153.24: "sapientia iubet augere opes, amplificare divitias, proferre finis . .. imperare 
quam plurimis, frui voluptatibus, pollere, regnare, dominari." Livy (42.47.4—7) refers to this 
kind of “wisdom” when he has a minority of older senators, “mindful of traditional moral- 
ity,” denounce the “new wisdom" of Q. Marcius Phillipus in 172. 

76 3.12: *maxime munifica et liberalis, et quae omnis magis quam sepse diligit, aliis 
nata potius quam sibi." 

77 3,34-38. 
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Cicero has argued that the Roman constitution is a model of just coop- 
eration, and this moral unity makes the Roman state far superior to 
Polybius” Roman state. But to stop now would be to omit an essential 
feature of the constitution as well as to miss the protreptic thrust of 
Cicero's whole work. However much the state is based on a natural 
human impulse to treat one another fairly, it runs the risk of being torn 
apart by the vices of individuals who care only about private gain. To 
preserve the unity of the state, Cicero adds a new component not found 
in Polybius” constitution: the wise statesman, whose job it is to protect 
the mixed constitution. 

This statesman has no separate political office; his sole qualification 
is his political wisdom. Unlike Polybius? three parts, which are so attuned 
that they can remain in balance with one another by themselves (even 
though not forever), Cicero's tripartite constitution needs the continu- 
ous guidance of wise leaders. For along with a natural inclination to 
political harmony, Cicero well knows that people differ widely in the way 
they develop this inclination. Along with the “good” (boni), there are the 
“scoundrels” (improbi), and they are found no less in the senate (and 
among the consuls) than in the people. By reinforcing the natural bal- 
ance among the three parts, the wise statesman guarantees that the state 
will not splinter into factions seeking power for themselves. 

The guarantor of the mixed constitution makes his first appearance 
in Scipio's comments on the tyranny of the last king of Rome, Tarquinius 
Superbus. Scipio declares that he is the opposite of a tyrant and that this 
type of person will reappear frequently in the rest of his exposition. 
Assigning to him the name of rector (“director” or “guide”) and gubernator 
(“steersman” or *governor"), he describes him as follows (2.51): 


... bonus et sapiens et peritus utilitatis dignitatisque civilis quasi tutor et 
procurator rei publicae .. . quem virum facite ut agnoscatis; iste est enim, 
qui consilio et opera civitatem tueri potest. 


...8 good, wise, and experienced guardian (tutor), as it were, and caretaker 
(procurator) of political benefits and dignity... . See that you recognize this 
man; for he can guard (tueri) the state by his counsel and efforts. 


As Póschl pointed out, the terms tutor and procurator correspond to 
Plato's description of the philosopher king.” For Plato, too, the guardian 


78 See Póschl 1936, 117. Plato uses the terms pică and kndeuov at Republic 3, 412c, 
and émuelntic at 424b. 
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of the state is the opposite of a tyrant. Scipio, however, has a different 
type of guardian in mind. Although he imputes much wisdom to the 
kings before Tarquinius Superbus, he does not look back to them as 
exemplifying the role of guardian. Rather, in Socratic fashion, he alerts 
his listeners to what is yet to come, thereby stimulating his young listeners 
to emulate this type of person. The first six kings prefigure the role of this 
statesman to the extent that their policies prefigure a mixed constitution.” 

The next time we see the guardian of the mixed constitution is in 
the discussion that follows Scipio's history of the Roman constitution. 
He is the “wise person" (prudens) whom Scipio has been "seeking for a 
while now" (2.67).? Analogous to an elephant driver, who directs a huge 
docile beast with one hand, he is said to direct not just one animal by his 
reason, but —; here the text breaks down. The analogy of the elephant 
indicates that the wise person is viewed as directing not merely the 
multiple irrational creatures within himself but the irrational impulses of 
the citizen body as a whole.* He is clearly a political leader, for Laelius 
points out that there is a “goodly supply" (bella copia) of such wise men 
present, beginning with Scipio himself. Scipio replies that he wishes the 
same proportion existed in the senate. Evidently, there can be a number 
of wise guardians at the same time. Scipio undoubtedly considers the 
split-away senate as destitute of such men; the rest presumably contains 
a substantial number. 

There has been much debate whether Cicero's guardian is a 
monarchic element, guiding the state as a single individual, or whether 
he is a type who admits of being represented by several individuals at 
once.” The text, as we have just noted, points clearly to a type, admitting 
of multiple tokens. In Plato's Republic, the rule of the philosophers is 
called a kingship, but this rule is not restricted to a single individual. 


J disagree, therefore, with Póschl's claim (1936, 94) that the conception of the 
statesman is embodied in its purest form in a king. I also disagree with Meyer (1919, 184— 
85), who proposes that Cicero's statesman is a monarchic element that is alien to the 
convictions of the Roman aristocracy; Meyer considers this monarchic statesman as Cicero's 
solution to the disintegration of the aristocracy. 

5 Prudens corresponds to epóvipoc, used by Plato to describe the philosopher king 
at Republic 412c, etc. 

81 At 3.45, the people as a whole is described as an enormous beast. The image of the 
elephant driver recalls Plato's philosopher king, who curbs the beast-like impulses of 
the people. It should not, however, be construed as advocating the control of one part of 
the constitution, the people, by the senate or consuls. Instead, Cicero has in mind a leader 
who controls irrational impulses in the citizen body as a whole, wherever they may erupt. 

82 See n. 2. Büchner (1962, 116-47, esp. 129) and Lepore (1954, esp. 75) agree with 
Heinze (1924, 84-87) that Cicero has in mind a type, admitting of several individuals. 
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What matters is that reason should rule as a single principle; this may be 
represented by just one philosopher or a group, acting in perfect unison 
because all act on the same principle. In Cicero's mixed constitution, too, 
it does not matter whether there is a single wise statesman or whether 
there are several: unity is preserved through the rule of reason. In Cicero's 
constitution, this is practical reason. As such, it has a flexible range, 
admitting of broader or narrower extension. It tends to peak in a single 
outstanding individual like Scipio or Cicero himself. But nothing pre- 
vents such an individual from being joined by others who also have 
political wisdom.? 

Cicero carefully shapes his guardian of the state to suit his image of 
the Roman state. As we already saw, Scipio assigns to him a single task: 
he never stops contemplating himself (2.69). His primary job, it appears, 
is to make sure that he has his own desires firmly under control so that he 
can promote the same quality in his fellow citizens. In addition, he must 
have a practical knowledge of law. Cicero demands that he must be *very 
familiar with the supreme law” (summi iuris peritissimus) and “not unfa- 
miliar with civic law" (civilis non inperitus, 5.5). Clearly, experience takes 
priority over theory, and experience in applying the principles of natural 
law takes priority over experience in the legal code of the state. As an 
expert in the art of politics, the guardian of the state aims to make the 
citizens happy in the following way (5.8): 


Ut enim gubernatori cursus secundus, medico salus, imperatori victoria, sic 
huic moderatori rei publicae beata civium vita proposita est, ut opibus 
firma, copiis locuples, gloria ampla, virtute honesta sit; huius enim operis 
maximi inter homines atque optimi illum esse perfectorem volo. 


Just as the aim of a captain is a favorable voyage, of a doctor health, of a 
general victory, so the manager (moderator) of the state aims for the 
happiness of the citizens, in such a way that their life may be strong in 
resources, rich in wealth, ample in glory, and honorable in virtue. I assign to 
him the full accomplishment of this task, which is greatest and best among 
humans. 


This is a revision of Aristotle's formula. Defining the state as a “partner- 
ship for living well," Aristotle assigned to the ruler the task of securing 
a good life—that is, a happy life—for the citizens.* Such a life consists, 


8 Cicero's list of heroic statesmen in his prologue at 1.6, as cited above, provides an 
illustration: Nasica and Laenas defended the state at the same time as Scipio; Laenas also 
overlapped with Opimius, the opponent of Gaius Gracchus. 

*! See esp. Politics 3, 1280b33: tod ed Civ xowovio. 
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primarily, of virtuous action and, secondarily, of some external advan- 
tages. Cicero lists four components as though they were equally impor- 
tant: power, wealth, glory, and virtue. Prosperity, empire, and virtue go 
hand in hand. What justifies this combination of aims is that the states- 
man acts on natural principles of justice. 

Cicero gave a preview of these goals in his first preface. Here he 
assigns to the statesman not only the job of inculcating virtue in his 
fellow citizens but also that of “increasing the resources (opes) of the 
human race (generis humani)" and “making the life of humans (hominum) 
safer and richer (tutiorem et opulentiorem)" (1.2—3). He remarks at the 
same time that he prefers “great, imperial cities" to villages. He sums up 
these goals in the Dream of Scipio at the end of his work: *those who 
have preserved, helped, and increased their country," he writes, are espe- 
cially dear to god (6.13). In the preface, the rather strange extension of 
security and wealth to *the whole race" hints at an empire that does not 
exploit its subjects but acts justly toward all. 

Cicero previously emphasized the role of protector of the state in 
his speech Pro Sestio. The state, he insists, has always had wise and 
courageous champions, propugnatores; their number is countless? By 
identifying the senate as a whole as champion of the state (137), Cicero 
implicitly identifies these statesmen as senators. The role of protector of 
the state recurs in On the Orator, where Cicero calls him a “good sena- 
tor." In this work, he includes both Scipio and Laelius in a list selected 
from “countless” examples. In De republica, Cicero offers a new version. 
As a defender of the mixed constitution, the statesman does not simply 
represent the senate, although he may well be a senator. He represents 
the mixed constitution, fostering harmony among all three parts. What- 
ever his official position, he upholds all three parts of the government at 
the same time. As a supporter of the traditional constitution, moreover, it 
is absolutely essential that he should work within the system. Although 
he will respond to changing circumstances by making adjustments that 
will keep the constitution well balanced, he will not attempt to reshape 
the ancestral constitution. Instead, he embodies it. He stands for the 
constitution, just as Cicero claimed that his life was identical with the 
state. 

Here, then, is Cicero's solution for saving the state in the years 54— 
51. Building on his previous idea of a consensus among all the “good,” he 
attempts to forge a new unity by assigning equal shares of power to the 


8 See esp. 101, 103-4, 137-38, and 143. 
86 1.211 and 214-15. 
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consuls, people, and senate. Cicero now proposes 10 give the consuls, the 
commanders-in-chief of the state, a power that is independent of the 
senate. In agreement with Polybius, as well as traditional Roman views, 
he concedes to them a portion of regal power (“something preeminent 
and royal,” 1.69). At the same time, he circumscribes this power by 
balancing it against the authority of the senate and the will of the people. 
Very likely, he was influenced by the enormous power of Caesar, consul 
in 59, and Pompey, consul for tbe second time in 55. In De republica, 
Cicero tames this power by both recognizing it as an independent force 
and setting limits to it. Cicero may also have looked back with longing to 
his own consulate in 63, in which he saw his consular power (imperium) 
joined by the authority (auctoritas) of the senate as well as the agree- 
ment (consensio) of all “good men." By recognizing the people as a 
third element in De republica, Cicero may have hoped to loosen their 
ties with leaders such as Caesar and Pompey and win them over to the 
authority of the senate." 

I doubt very much whether, when Cicero began writing De repub- 
lica, he had the intention of converting either Caesar or Pompey to the 
role of defender of the constitution. His work seems intended more as a 
warning against the illegitimate exercise of power; that is why Cicero was 
afraid of giving offense.? By the time he finished De republica, on the 
other hand, he was willing to cast Pompey in the role of defender of the 
constitution.? Cicero was soon disabused. In a letter to Atticus, written 
in February 49, he looks back at the moderator. He writes: “I am spend- 
ing all my time" thinking about his task, as set out in my books. After 
quoting the passage (cited above) on making the citizens happy, he 
comments: Pompey “has never had the least thought about this"; both 
Pompey and Caesar want supreme power (dominatio); even though they 


8 Rab. Perd. (2-3). The conjunction of auctoritas senatus, consulare imperium, and 
consensio bonorum in this speech, which was delivered in 63, may be regarded as an early 
version of Polybius' tripartite division, with which Cicero was surely familiar from an early 
time. That Cicero regards the first two elements as the cornerstones of the constitution is 
indicated by his demand just a little later (3) to “regard the consuls' command as supreme 
and the counsel of the senate as supreme" (summum in consulibus imperium, summum in 
senatu consilium putare). The “good” are viewed as following the consul and senate. 

$ Heinze (1924, 85-86) suggests that Cicero sets aside a place for the people in his 
constitution in response to popular unrest and Caesar's role as leader of the people. He 
also suggests that Cicero views the consuls as representatives of the people. 

8 See above, n. 34. According to Reitzenstein (1917, 402), Cicero wrote De republica 
as an appeal to leading Romans against the power politics of Caesar. 

9 See above, n. 30. 
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might still be reconciled, “each wants to be king" (uterque regnare vult).?! 
Cicero's wise protector of the constitution is precisely not a king; he 
makes sure that the constitution is strong enough to keep individuals 
from taking power into their own hands. 

In sum, Cicero revised Polybius! mixed Roman constitution to suit 
the time at which he was writing De republica. By setting up the Roman 
ancestral constitution as a model that is far superior to any other consti- 
tution, he sought to show the Romans how they might save the state 
from its present disintegration into self-seeking factions. In recognition 
of the circumstances after Luca, he assigned separate power to the con- 
suls as well as to the people, along with the senate. The only hope of 
saving the state, he believed, was to restore a cooperative unity, based on 
a recognition of the right of each part to its share of power and guided by 
leaders who sacrifice personal interests to the well-being of the whole.” 
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Cicero's Definition of Res Publica 
MALCOLM SCHOFIELD 


I. Introduction 


In his Politics in the Ancient World Moses Finley had this to say of 
Cicero's Republic (p. 128): “Like Mommsen, I find the central idea 
of the Republic “as unphilosophical as unhistorical” and I am not 
persuaded otherwise by the unending flood of adulatory commen- 
taries. In a footnote he added (p. 128 n. 17): “As an extreme illus- 
tration of the nonsense Cicero continues to evoke, 1 submit the still 
regularly cited book by V. Póschl, Rómischer Staat und griechisches 
Staatsdenken bei Cicero (Berlin, 1936), which concludes (p. 173) 
that the Republic *fused into one the Roman empire, perhaps the 
greatest creation of that world, and the philosophy of Plato, the 
most sublime spiritual creation of antiquity”.’ Cicero's attempt to 
represent Scipio's Rome as the ideal city annoys most historians 
and leaves philosophers cold. So when Finley went on to dub as 
“mere rhetoric what Mommsen had called ‘a singular mongrel 
compound of history and philosophy? he was preaching to the con- 
verted, at any rate so far as an English-speaking readership was 
concerned. 

This chapter aims to rehabilitate the Republic in the reader's 
esteem. I shall not try to salvage the marriage of history and phi- 
losophy which has so moved the ire of the critics. Instead I shall 
focus on something no less fundamental, namely the definition of 
res publica as res populi which launches the argument of the whole 
work. My principal proposal relating to the definition has two 
Earlier versions of this chapter were presented to seminars in London, Oxford, and 
Cambridge. I am grateful to all three audiences for their comments; particular 
thanks are due to Jonathan Barnes, Oswyn Murray, Quentin Skinner, and above all 
Margaret Atkins. Gisela Striker kindly sent me a set of queries on the penultimate 
draft, which have induced a number of late changes. 1 have annotated the chapter 
very sparingly. Modern works mentioned in text or notes are collected in the bibli- 


ography; for further literature see the extensive bibliographies in Büchner and 
Suerbaum. 
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dimensions. First, I shall maintain that the definition has a quite 
specific function in the dialogue, namely to operate as a 
criterion of legitimacy. Its introduction is designed to furnish the 
grounds of a distinction between constitutions/politeiai/set-ups/ 
*regimes' (in Straussian parlance) that are legitimate and those that 
are not. Second, I shall claim tbat this interest in discriminating 
between set-ups on grounds of legitimacy is a distinctively Roman 
and Ciceronian input into the theory of Rep., not one inherited from 
whatever Greek models Cicero was using. 

Finley's remarks on the Republic occur in the final chapter of his 
book, entitled ‘Ideology’. The main thesis argued in that chapter is 
the proposition that ancient political thought differs strikingly from 
early modern in having no general or fundamental preoccupation 
with the problem of the legitimacy of government or governments. 
It is a typical early modern view that individual men have natural 
rights to life and liberty, whereas the state or the commonwealth 
is an artificial creation which legitimately exercises a claim to obe- 
dience on our part and requires surrenders of freedoms only on cer- 
tain conditions, e.g. if we give our consent and its claims are 
minimal. The most memorable enunciation of this theme as the 
central issue in political philosophy is of course on the first page of 
Rousseau's Du Contrat Social: 


Je veux chercher si, dans Pordre civil, il peut y avoir quelque régle 
d'administration légitime et săre, en prenant les hommes tels qu'ils sont, 
et les lois telles qu'elles peuvent être. .. . L'homme est né libre, et partout 
il est dans les fers. Tel se croit le maitre des autres, qui ne laisse pas d'étre 
plus esclave qu'eux. Comment ce changement s'est-il fait? Je l'ignore. 
Qu'est-ce qui peut le rendre légitime? Je crois pouvoir résoudre cette ques- 
tion. 


In classical antiquity, by contrast, Finley found evidence of a con- 
cern with legitimacy in only a few Athenian literary productions of 
the latter part of the fifth century sc and the beginning of the 
fourth: the Antigone, the Crito, the private peace struck by 
Dicaeopolis in the Acharnians (p. 125). The arguments and ideas of 
these works were not echoed in the general historical record, nor 
in the political philosophies of Plato and Aristotle— although Finley 
thought this ambiguous in its significance, since Plato and Aristotle 
*worked and wrote on a level of philosophical abstraction, sophis- 
tication and generalisation that was not only beyond the reach of 
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their fellow-men but was also unsuitable’ for reconstructing what 
*Greeks generally understood by legitimacy, political obligation or 
proper political behaviour' (p. 124). 

Not everyone will agree that Aristotle's political thought is so 
remote from common Greek views; and his philosophical method 
was of course designed to ensure that proper account is taken of 
“opinions in good standing'. The fact that for Aristotle there could 
be no radical question over the legitimacy of government may 
therefore tell us something not just about him but about general 
Greek attitudes. Relative to our concerns two things Aristotle takes 
to be basic truths are of decisive importance: the propositions 
(a) that men and women are naturally adapted to community, and 
(b) that every form of community has an appropriate form of rule— 
despotic, monarchical, political, as the case may be. There is 
accordingly no general problem of legitimacy for the common- 
wealth: and its claims to rule, even though one can dispute which 
forms of rule are good or correct in what circumstances, and above 
all one can consider who deserves to rule. That someone must rule 
who deserves to do so is not questioned. Aristotle's position is there- 
fore in as stark an opposition to Rousseau's as could be imagined. 

If there was anyone in classical antiquity for whom this 
Aristotelian view constitutes the perfect ideology, it was the citizens 
of the Roman Republic as described by Finley, who stresses the per- 
vasive influence of war in their lives: a Roman spent much of his 
active life on campaign under orders, bound by the sacramental 
oath of loyalty to his general (pp. 129-30). Finley comments (p. 
130): 

This encourages me to believe that obedience to the authorities became so 
deeply embedded in the psyche of the ordinary Roman citizen that it car- 
ried over into his explicitly political behaviour. As with the Spartans, that 
fortified acceptance of the system to the degree that there was no genuine 
political discussion (as distinct from disagreements over specific policies 
directly affecting class interests). I find it inconceivable, for example, that 
a citizen of Athens or of many other Greek city-states would have allowed 
the senatus consultum ultimum to be introduced by the Senate without any 


serious challenge, and certainly no fundamental challenge, to its legiti- - 


macy. 


Thus for Finley legitimacy was not usually on the agenda of polit- 
ical discussion in antiquity; least of all at Rome; and certainly not 
in Cicero's Republic, whose appeal to the ancestral constitution 
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attempts, albeit desperately, to reinforce unthinking acceptance of 
the legitimacy of the set-up it is recommending (cf. p. 133). 

Finley's general characterization of Roman politics and the polit- 
ical mentality of the Roman citizen would be vigorously disputed 
by other ancient historians.! I confine my own contrary argument 
to the Republic. I shall contend that Cicero does here raise fairly 
explicitly a question about legitimacy that is never broached in 
Greek political philosophy, not even the Crito. And I shall suggest 
that it is the distinctively Roman concept of res publica which pro- 
vides the logical space for the question. 


II. Res Publica 


The expression *res publica? in Cicero, as in Latin authors and texts 
both before and after him, has a notoriously elastic range of uses. 
It is ‘public[-spirited] activity’, “public affairs/business’, ‘the public 
interest’, ‘the community [sc. as the prime locus of public activ- 
ity/the prime beneficiary of the public interest]’, ‘the community 
constituted by the civitas or populus’, and—particularly in rousing 
patriotic contexts— ‘the country’. There are as many things that it 
is not. 

It is not the Republic, i.e. as contrasted with the Principate or the 
autocratic system of government of the Principate. Nor is it neces- 
sarily republican, if ‘republican’ entails ‘not monarchical’, for 
Cicero allows kingship to be one of the status or organizational set- 
ups acceptable for res publica, as in the early history of Rome 
recounted in book 2. In 5. 2 he utters his famous lament: ‘nostris 
enim vitiis, non casu aliquo, rem publicam verbo retinemus, re ipsa 
vero iam pridem amisimus’ (‘For by our own faults, not by any 
accident, we keep the res publica in name, but in reality we have 
long since lost it”). Taken out of context this looks as though it could 
be saying: all that remains of the Republic/a republican system of 
government is the name—in reality we have chaos/tyranny. What 
Cicero is actually bemoaning is the neglect of ancient customs and 
the absence of public-spirited individuals to maintain and develop 


? See esp. Millar (1984) and (1986), with the critical survey of recent work by 
North (1990). 

2 This section depends heavily on the work of Stark (1967 (1937) ), Drexler 
(1957), and Suerbaum (1977). 
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them. As so often in Roman writers, the focus is moral rather than 
constitutional: in this case the loss of a common experience and 
commitment which shaped and stiffened character. 


The Loeb translation of the Republic frequently renders ‘res pub- - 


lica’ as “the State’; the German title for the dialogue is ‘der Staat". 
Stark's useful dissertation “Res publica” has a final section entitled 
“Die Entwicklung von res publica zu der Bedeutung “Staat”?. In 
truth the emergence of the concept of the state is a topic for histo- 
rians of Renaissance and early modern, not ancient, political 
thought. For a review of controversy on the subject I refer the 
reader to Quentin Skinner's recent essay “The State’. What is of spe- 
cial interest in his argument for us is its suggestion that the deci- 
sive move towards the idea of the state consists in the abandonment 
of something fundamental to Cicero's treatment of res publica. So 
long as the powers of the community, if exercised by a prince or a 
magistrate, are regarded on Ciceronian principles as simply 
entrusted to him, there is no logical space for the idea of a state or 
commonwealth distinct from the people or the community. But 
where it is held, as e.g. by Suarez in the early seventeenth century, 
that political powers involve a transfer (‘translatio’) of the people's 
sovereignty —not so much delegation as alienation—a logical gap 
opens up between the powers of a community of citizens and those 
of a distinct impersonal authority, even if vested in a prince or mag- 
istrate, which is now in the sense indicated absolute. Skinner notes 
the difficulties advocates of the absolutist view had in settling on an 
appropriate name for this authority or Leviathan. But he argues 
that during the course of the seventeenth century, English authors 
in particular gravitate more and more to “the state'. And by the 
time of Hume and Rousseau, “the state’ and its equivalents in other 
languages have become the focus of political discourse throughout 
western Europe, even though Hobbeist absolutism still had to bat- 
tle it out against rival ideologies. This is not the place to recom- 
mend or dispute Skinner's specific story. Suffice it to note that on 
his findings, as on those of earlier investigators, the origins of the 
concept of the state lie within a particular historical matrix of polit- 
ical change and of associated shifts in vocabulary occasioned by 
theoretical attempts to cope with it. The burden of proof accord- 
ingly rests on those who would ascribe an idea of the state to Cicero 
and Tacitus to identify a comparable matrix in ancient Rome which 
would support the ascription. | 
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There is no neat correspondence between ‘res publica’ and a 
Greek equivalent. When in inscriptions the Romans found it neces- 
sary to translate “res publica” into Greek, the favoured expression 
chosen was rà Onuóoa mpaypata, “public affairs’: a literal- 
minded rendering which catches no real resonances in Greek polit- 
ical ideology. One might have thought that rò xowóv, ‘the 
community’, “the commonality'—as in eg. TO Kowov TOv 
"Tavav, “the community of the Ionians' (Hdt. 5. 109) or 70 kowóv 
Maxedovwv, “the community of the Macedonians’ (IG XI. 4. 
1102) —would have been a better bet, although here the assertion 
of community is often rather more forced (implying the unity of a 
plurality of regions or cities) than in talk of the “res publica” at 
Rome. Or rò xowóv aya0ov/ovupepov, “the common good/ 
advantage', which of course is a key notion in Aristotle's political 
philosophy (cf. also roô Kowy oup épovros, Polyb. 6. 8. 3). The 
Pro Sestio (just before Rep.) apparently favoured this equivalence, in 
speaking of “res ad communem utilitatem, quas publicas appella- 
mus' (91). In entitling his dialogue De Republica Cicero obviously 
means us to think of Plato's zoAireva. But ‘res publica’ does not 
for him ordinarily or standardly mean 7oiirea, “constitution” or 
*set-up'. When he wants to indicate that the subject of the work is 
to be the best constitution, he announces it as ‘optimus status civ- 
itatis/rei publicae' (Rep. 1. 33, Leg. 1. 15), and regularly employs 
similar locutions such as “forma/modus/genus rei publicae/rerum 
publicarum”. It is true that he speaks e.g. of a ‘popularis’ or ‘regalis 
res publica”, but I take this to be a sort of shorthand for “genus pop- 
ulare/regale rei publicae', as for example at Rep. 2. 41 (‘rem pub- 
licam, quae ex tribus generibus illis, regali et optumati et populari, 
confusa modice’) and 2. 43 (“regale genus civitatis’). Here, as in 
other contexts in Rep., “civitas” functions as a synonym of “res pub- 
lica’: which makes one think of Greek zróA«s. This identity is fur- 
ther supported by a passage in book 1 where Cicero says that he 
will not, like some ‘docti homines’, begin his discussion of ‘res pub- 
lica’ with the first union of male and female etc. Presumably he has 
in mind the sort of account of the origins of the 7dAts that we meet 
in Aristotle. On the other hand, his definition of 'res publica? sug- 
gests not the zóA:s but some property of the rodas. 

What sets “res publica” apart from all these putative Greek equiv- 
alents (except perhaps 7r0Âus) is its quite extraordinary capacity to 
attract metaphors. Drexler's long article “Res publica” presents page 
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upon page of lists and instances of those used simply by Cicero and 
Livy. Thus for example it is subject to ruin, destruction, dishonour, 
danger, calamity, loss, shipwreck, rocks and whirlpools, darkness, 
and eternal night. The ill-disposed betray, disturb, wound, destroy, 
oppress, shake, and do violence to it, although it is healed, 
refreshed, supported, steadied, and strengthened by the right- 
minded. An unusually large number of these and similar locutions 
are to be found in Cicero's forensic speeches in the years immedi- 
ately preceding composition of the Republic, especially in the post- 
exilic orations of 57 and 56 sc, and among these above all Pro 
Sestio (56). This should serve to remind us not only that the con- 
cept of res publica is deeply embedded in the Roman imagination 
and its characteristic speech-patterns, but that Cicero's engagement 
in the Republic with the question of the best constitution for the res 
publica is intimately connected with his involvement in the politics 
in Rome and his concern for its stability and integrity in the face of 
the threats posed by the triumvirs and their mobsters. 


III. Res Populi 


At 1. 39 Cicero gives what Augustine calls his ‘brief definition” of 
res publica as res populi.? Whether this is intended as a formal philo- 
sophical definition we may well doubt from the very outset. Cicero 
has just made Scipio express his aversion to the kind of precision in 
definition which is more difficult to understand than the actual 
thing being defined (1. 38). Such precision is evidently associated 
with what Cicero takes to be recognizable as the standard practice 
of the philosophical schools, from which he distances himself else- 
where in Rep. Moreover, while ‘popul? draws out an implication of 
‘publica’, the meaning of ‘res’ and the analysis of res publica as a 
concept are left entirely undiscussed. ‘Res populi" picks out just one 
key feature of res publica, evidently for a particular purpose, that 
is—as I shall argue—to supply a criterion of legitimacy of forms of 
government. Whether the introduction of the definition is due to 
Varro (as one stray bit of evidence suggests) or to Cicero himself, it 
has the look of a wholly Roman concept: although Polybius 


? For previous discussion see in particular Stark (1980 (1954) ), Kohns (1970) 


(who stresses the property connotations of ‘res populi), Perelli (1972), Werner 
(1973), Suerbaum (1977) and Frede (1989). 
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expression rà Kowa TOU 77A7)0ovs, “the common affairs of the peo- 
ple’ (6. 8. 3), should make us cautious about such judgements. 
What is uniquely Roman is its use in definition as a tool of philo- 
sophical criticism. 

The criterion furnished by the definition has two components: 
(A)the idea of populus itself, and (B)the proposition that res 
publica is the res of a populus. Cicero does more to explicate (A) than 
(B). 


The primary characterization of populus is as follows: 


populus autem non omnis hominum coetus quoquo modo congregatus, 
sed coetus multitudinis iuris consensu et utilitatis communione sociatus. 

(But it is not any and every collection of human beings, herded together 
in any way at all, that is a people, but a collection of a mass which forms 


a society by virtue of (i) agreement with respect to justice and (ii) sharing 
in advantage.) 


There has been considerable discussion in the literature about the 
philosophical pedigree of this account of populus: is it Aristotelian? 
is it Stoic? etc. This preoccupation with its provenience has been 
unfortunate, since it has diverted attention from the more impor- 
tant question of Cicero's use of the ingredients of the account, as 
indeed of the idea of res populi itself, in the ensuing argument. In 
fact (i) and (ii) have a central place in all major Greek theories of 
society. The brevity of Cicero's formulation of them and the vague- 
ness of the connection he makes between them suggest that what 
he wanted at this point was a generally accepted story which could 
then be put to critical use later in the theory. 

A more pointed doctrinal stance emerges in the rider which is 
immediately added: 


eius autem prima causa coeundi est non tam imbecillitas quam naturalis 
quaedam hominum quasi congregatio; non est enim singulare nec soli- 
vagum genus hoc, sed ita generatum, ut ne in omnium quidem rerum 
adfluentibus copiis . . . 


(But the first cause of the coming together is not so much weakness as 
what one might call a sort of herding instinct natural to human beings: 


. for this species is not ungregarious or solitary, but is born of such a nature 


that not even under conditions of great prosperity of every sort [is one 
human willing to be isolated from his fellow humans].) 


Here Cicero goes out of his way to distance himself from the key 
motivational ingredient in the contractualist account as told e.g. by 
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Glaucon in Rep. 2 or in Epicurean theory. The very word 'imbe- 
cillitas" indicates an indirect reminiscence of Glaucon's story. In 
book 3 Cicero has Philus rehearse the version of that story which 
Carneades told in the second leg of his famous argumentum in 
utramque partem about justice. When Carneades turned to refuta- 
tion of Plato's position, he borrowed as its theoretical basis 
Glaucon's explanation of justice as a contract founded on weak- 
ness. The second part of 3. 23 is little more than a Latin para- 
phrase of Plato Rep. 358e-359b (esp. 359a5-br). As Glaucon 
makes dppworia To) dOiketv (‘weakness when it comes to 
wronging others) the crux, so Philus concludes: ‘iustitiae non 
natura nec voluntas, sed inbecillitas mater est’ (“Not nature nor 
choice, but weakness is mother of justice’). When, therefore, 
Cicero rejects imbecillitas as cause of the association which consti- 
tutes a populus, he signals rejection of the contractualist story on 
the matter. What he puts in its place is an idea which has no less 
obvious Aristotelian and Stoic associations: the thesis that among 
human beings there is a natural tendency to herd together. His 
assertion of this thesis comes as something of a surprise, for both 
in the early De Inventione (x. 2-3) and as recently as pro Sestio 
91-2 he had subscribed to an account of the origins of society 
which implies that men have no natural instinct for association. If 
their capacity for civilization and justice was to be developed, an 
initiative had to be taken by a rational leader who could persuade 
men to live in society according to a system of justice. Rep. 1. 39 
implies abandonment of this position; and its stress on the natu- 
ralness of the impulse to society is reasserted not only in the sequel 
De Legibus (1. 35) but ten years later in De Officiis (1. 12, 157-8, 
etc.). 

But we should not dwell too long on the Aristotelian/Stoic rider 
to (A). For the purposes of Cicero's main argument in Rep. what 
counts is (A) itself, and its ingredients (ii) and particularly (i), the 
provision that the persons who make up a populus do so by virtue 
of agreement with respect to justice (“iuris consensu . . . sociatus"). 
One criterion of the non-existence of res publica in a regime or set- 
up is the dissolution of the mutuality and moral consensus which 
bind society together. So Rep. 3. 43: 
ergo illam rem populi, id est rem publicam, quis diceret tum, cum crudeli- 
tate unius oppressi essent universi, neque esset unum vinculum iuris nec 
consensus ac societas coetus, quod est populus? 
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(Therefore who would talk of a res populi, i.e. a res publica, in the case when 
the citizens as a whole are oppressed by the cruelty of a single man, and 
there is no single bond of justice nor the agreement and association of a 
collection of persons—which is what a populus is.) 


What Cicero seems to have in mind by “consensus is indicated 
by such expressions as “commune ius’, ‘shared justice’ (Rep. 1. 41) 
or “societas iuris’, “association based on justice’ (Leg. 1. 35)—a 
shared sense of justice reflected in the moral life and institutional 
arrangements of a society. 

It is easy to see that the communal sense of justice will very likely 
collapse under tyranny. But Cicero appears to have reserved his 
fiercest rhetoric to diagnose and excoriate its destruction under 
popular rule. If one looked to (B), the stipulation that res publica is 
the res of the populus, it might appear that the security of the res 
publica is paradigmatically guaranteed under a popular gov- 
ernment. Are not public affairs then uncontroversially in the hands 
of the populus? Not so, says Cicero. (B) can be satisfied only if the 
populus which wields power really is a populus.* And that will be 
the case only if (A), the idea of the populus spelled out in Cicero's 
definition, is realized. When a mob takes control, there is no com- 
mon respect for justice, and so the key element in the definition 
of (A) is missing, as it is not in a law-governed democracy (Rep. 3. 
45): 


S. Venio nunc ad tertium genus illud, in quo esse videbuntur fortasse 
angustiae. cum per populum agi dicuntur et esse in populi potestate omnia, 
cum, de quocumque volt, supplicium sumit multitudo, cum agunt, rapi- 
unt, tenent, dissipant, quae volunt, potesne tum, Laeli, negare rem esse 
illam publicam, cum populi sint omnia, quoniam quidem populi esse rem 
volumus rem publicam? 

Tum Laelius: Ac nullam quidem citius negaverim esse rem publicam, 
quam istam, quae tota plane sit in multitudinis potestate. nam si nobis non 
placebat Syracusis fuisse rem publicam neque Agrigenti neque Athenis, 
cum essent tyranni, nec hic, cum decemviri, non video, qui magis in mul- 
titudinis dominatu rei publicae nomen appareat, quia primum mihi popu- 
lus non est, ut tu optime definisti, Scipio, nisi qui consensu iuris 
continetur, sed est tam tyrannus iste conventus, quam si esset unus, hoc 


* Cicero is of course alert to the appropriation of the concept populus by politi- 
cians, reckoned to be ‘populares’, who espoused democratic causes. He has no diffi- 
culty in representing this as a misappropriation, often with wit and venom, as e.g. 
at Sest. 103-14. See Seager (1972). 
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etiam taetrior, quia nihil ista, quae populi speciem et nomen imitatur, 
immanius belua est. 


(scipro: I come now to that third form of government, in which there will 
perhaps appear to be difficulties for us. When all things are said to be 
administered by the people and all to be in the power of the people; when 
the mass inflicts punishment on whoever it wishes; when they hunt 
down, plunder, take into possession, and squander whatever they wish: 
then can you deny, Laelius, that this is a res publica, when all things belong 
to the people—since of course we want res publica to be the res of the 
people? 

LAELIUS: There is no res I would sooner insist is not a res publica than the 
one which is obviously wholly in the power of the mass. For if we agreed 
that there was no res publica at Syracuse or at Agrigentum or in Athens 
when there were tyrants, nor here at Rome when there were decemviri, Y 
do not see any more reason for the name of res publica to turn up in the 
case of the domination of the mass. In the first place, I take it that there is 
no people, according to your excellent definition, Scipio, unless that peo- 
ple is held together by agreement with respect to justice. The sort of assem- 
bly you describe is as much a tyrant as if it were a single person—and the 
more hideous a tyrant because nothing is more dreadful than that mon- 
ster which imitates the form and name of a people.) 


And 3. 43 has already argued that under tyranny agreement 
respecting justice collapses. 

It is time to say something about (B), the proposition that res pub- 
lica is the res of the populus. As we have noted, Cicero does not 
attempt a formal account of res nor does he indicate what sort of 
genitive this is. I offer as a working paraphrase “the affairs and 
interests of the populus’. How does (B) function in the argument of 
Rep.? Augustine reports on book 3 as follows (CD 2. 21): 


docet deinde quanta sit in disputando definitionis utilitas, atque ex illis suis 
definitionibus colligit tunc esse rem publicam, id est rem populi, cum bene 
et iuste geritur sive ab uno rege sive a paucis optimatibus sive ab universo 
populo. 

(Next he explains the usefulness of definition in argument. From these def- 
initions of his own [sc. of populus and of res publica] he infers that a res pub- 
lica, i.e. a res populi, exists just in case it is conducted well and justly 
whether by a single king or a few aristocrats or the people as a whole.) 


Augustine here refers to definitions in the plural. I take it that 
the inference is strictly only from (B), not from (A) and (B) to- 
gether, although of course (B) presupposes a properly articulated 
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conception of populus such as is supplied by Cicero's explication of 
(A). The requirement that the res populi be “conducted well and 
justly” is no doubt an authentically Ciceronian formulation.5 But in 
practice Cicero seems mostly to work with a more determinate con- 
ception of the conditions for the existence of res populi, which can 
be expressed in negative terms as follows: “Where there is a set-up 
such that the people's affairs are conducted as though they were 
not its affairs but those of the ruler or ruling party, or its interests 
are not adequately consulted by the ruler, then there is no res pop- 
uli, and therefore no res publica. In book 1 Cicero attributes to 
democratic ideology a stronger criterion: unless the people has 
direct control over its own affairs, there is no res populi, and there- 
fore no res publica. But while he allows that direct popular control 
is one form of legitimate set-up, he himself does not agree that it is 
the best nor that there can be no res populi without it. 

To sum up our discussion so far: a constitutional set-up will qual- 
ify as a res publica if and only if (B') the government in conducting 
public affairs adequately consults the interests of the people, which 
(A') forms a society in virtue of agreement on justice and of com- 
mon advantage. Tyranny, oligarchy, and mob rule all fail this test. 
Augustine (CD 2. 21) suggests that tyranny and oligarchy fail it 
because they do not meet condition (B'), whereas in the case of mob 
rule condition (A') is what is not satisfied. Under tyranny and oli- 
garchy there is no res populi; when the mob is in charge then 
strictly speaking there is not even a populus. This suggestion is too 
neat as it stands. Undoubtedly the failure to meet condition (B') is 
stressed in the discussion of tyranny and oligarchy, but we have 
already seen Cicero denying that under a tyrant there really is a 
populus, precisely on the ground that condition (A') is not satisfied. 
And while in his treatment of mob rule he certainly emphasizes the 
non-satisfaction of (A'), we shall shortly note evidence that he also 
presented a distinct argument for a claim tantamount to the thesis 
that (B') is not satisfied either: if a people degenerates into a mob, 
someone else should take control of its affairs— because it is inca- 
pable of managing them properly itself. Theoretically it would be 
possible for a constitution to satisfy (A') but not (B') or (B') but not 
(A'). Cicero evidently thinks that that is not how the world actually 

5 The Thirty at Athens governed ‘iniustissime’ (3. 44). At 1. 43 paradigms of 


unmixed forms of monarchy and aristocracy are characterized as ‘iustissimus’ or as 
conducting government ‘summa iustitia’. 
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works. To hazard a guess at his reasoning, corruption in govern- 
ment leads to the corruption of society itself, as perhaps—if we may 
so gloss Augustine— in the cases of tyranny and oligarchy; and vice 
versa, as perhaps in the case of mob rule. 

Our account of (B) has up to now omitted the most interesting 
and important feature of Cicero's handling of res populi. What he 
has in mind by res populi is “the affairs and interests of the people”. 
But 3. 43 ff. is written as though the expression actually meant “the 
property of the people”. Laelius agrees with Scipio that under an oli- 
garchic faction like the Thirty in Athens or the decemviri at Rome 
(3. 44): ‘Populi nulla res erat, immo vero id populus egit, ut rem 
suam recuperaret” (“There was no res belonging to the people. 
Indeed, the people took steps precisely to recover its own res”). 
Under the tyrant Dionysius of Syracuse (3. 43): ‘nihil . . . populi et 
unius erat populus ipse (‘Nothing belonged to the people, and the 
people itself belonged to a single man"). And in an argument about 
mob rule whose first phrases only are preserved, Cicero seems to 
have reasoned by analogy that sometimes it will be imperative to 
deprive the people of control over its res, just as the law gives con- 
trol (‘potestas’) over a madman's property to his relatives (3. 45). 
The idea is presumably not that res publica is literally speaking prop- 
erty, but rather that the affairs and interests of the people may be 
conceived metapborically as its property. When a tyrant or a fac- 
tion tramples on the proper interests of the people, or conducts its 
affairs as though they were private affairs, then it is as if there is a 
theft of public property. 

Why did Cicero construe res populi in terms of the property 
metaphor? Two of the three specific contexts in Rep. 3 in which we 
find the metaphor are concerned with the liberty of the populus. 
This prompts the conjecture that Cicero sees the metaphor as an 
attractive means of bringing out the intimate connection between 
the conditions on the existence of res publica and the conditions of 
political liberty. His thesis is that a populus has no liberty if its res 
is taken into the possession of a tyrant or faction. He goes so far as 
to say that in these circumstances the populus itself belongs to 
someone else (3. 43). If liberty is to have its claims (‘vindiciae’) 
heard, the populus must recover its res (3. 44). 

The conjecture finds some confirmation in the argument for 
democracy which Cicero rehearses in Rep. 1. 48. The democratic 
argument first interprets political liberty as the idea of the 
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populus being in a position to maintain its rights (“us suum tenere"). 
This idea is then taken to entail that the populus will be master 
(‘dominus’) of laws, the courts, peace, war, treaties, the life or 
death of the individual, money. Only in these circumstances can we 
speak of a res publica, i.e. res populi; and this is why it commonly 
happens that a populus will claim (“vindicare”) its res from the dom- 
ination (‘dominatio’) of a king or an oligarchy into liberty—or as 
one might otherwise put it, into its own domination. Here as well 
as the property metaphor the vocabulary of the rights and claims 
of a *dominus', master, is introduced into discussion of liberty (cf. 
also 3. 45-6). 

Hence a clue to Cicero's thinking. The notion that the populus 
should own its own res is not itself the point. What Cicero has in 
view is an idea about rights which the metaphor enables him to 
express. If the populus possesses its own res, then it follows that it 
has rights over its management and use. And the ability to exercise 
those rights is what political liberty consists in. Cicero is himself 
deeply opposed to the democratic assumption that the power of the 
populus over its res should be unlimited, and that consequently 
there should be no constraints on political liberty. But he is clear 
that it should have some such power, and that consequently a 
degree of political liberty is essential to a true res publica. I hope T 
have been able to show how, although the definition of res publica 
makes no mention of liberty, consideration of the conditions under 
which there can be a res publica leads Cicero to identify these with 
the conditions of political liberty, provided that res populi is con- 
strued in terms of the property metaphor. 

At 3. 43 Cicero observes that, according to his argument, 
tyranny is not a vicious form of res publica, but no res publica at all. 
This apt remark is offered as a correction to the account of consti- 
tutions presented in book r. Cicero is concerned not just with dis- 
criminating between good and bad constitutions, but with the more 
basic issue of determining what makes government as such legiti- 
mate. For where through failure of condition (B') there is no true 
res publica, the reason will usually be that the regime in power has 
abused or infringed or wholly removed the rights of the populus over 
its own res. Aristotle talks of concern for the common good as a test 
of a correct constitution. He operates with a notion of the city as a 
collection of citizens whose interests the constitution is there to 
safeguard. By focusing his discussion on the notion of populus and 
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its rights, Cicero effectively creates an entirely new theory, cast in 
a legal vocabulary which has no parallel in Greek generally or in 
Greek political philosophy in particular. Its legal inspiration makes 
it a distinctively Roman contribution to political thought. 


IV. ‘Consilium’ and Government as Trust 


There the argument might rest. To say no more, however, would 
give a very misleading picture of Cicero's argument in Rep. It could 
suggest that, although he is not an extreme democrat, his political 
theory is none the less in essence democratic, since at its heart 
stands the populus and the rights of the populus over its own res. 
What needs to be explained is how Rep. marries a fundamental 
recognition of popular sovereignty with an unshakeable and deep- 
seated commitment to aristocracy as the best practicable system of 
government. 

The crucial text is 1. 41-3: a passage where various ideas bor- 
rowed from Greek theory are reshaped and harnessed to an argu- 
ment about consilium. Here Cicero in recapitulating his definitions 
of populus and res publica advances the thesis (1. 41): “omnis res 
publica, quae ut dixi populi res est, consilio quodam regenda est, ut 
diuturna sit’ (“Every res publica, which as I have said is the res of 
the populus, must be ruled with a certain amount of policy/deliber- 
ation (consilium) if it is to attain any permanence’). Two provisions 
relating to this consilium axe then stipulated. First, it must always 
be related to the cause which generated the organization of the pop- 
ulus in the first place. This means that deliberation and policy have 
to be focused on the common advantage and formulated in accor- 
dance with the common sense of justice prevailing in the society. 
They must “preserve that bond which first bound men among 
themselves in the society of the res publica’ (1. 42). Second, the 
power of consilium has to be put in someone's hands: either one 
man or a chosen group; or else the mass— everybody — must take 
it upon itself. Cicero is clear that the third solution is much the 
worst, even though the basic conditions for the existence of a res 
publica may be satisfied; and although his recipe for a mixed con- 
stitution includes a monarchical element, exemplified at Rome in 
the institution of the consulship, he prefers to conceive this in terms 
of executive power (‘potestas’), commanding the affection and 
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respect due to kingship, rather than of the more fundamental 
authority (‘auctoritas’) of properly deliberated policy (2. 15, 56-8). 
Such policy is best secured by entrusting the making of it largely to 
an elected aristocracy. And the prominence accorded in Rep. r. 
41-3 to the need for consilium indicates the pre-eminence Cicero 
accords to the aristocratic ingredient in his constitutional scheme. 

If confirmation of this verdict is needed, we can find it in the 
slightly earlier Pro Sestio (56 Bc). At Sest. 137 Cicero reminds the 
court how their ancestors exhibited great wisdom in creating 
the Roman constitution: 


cum regum potestatem non tulissent, ita magistratus annuos creaverunt, 
ut consilium senatus rei publicae praeponerent sempiternum, deligerentur 
autem in id consilium ab universo populo aditusque in illum summum 
ordinem omnium civium industriae ac virtuti pateret. Senatum rei publi- 
cae custodem, praesidem, propugnatorem conlocaverunt; huius ordinis 
auctoritate uti magistratus et quasi ministros gravissimi consilii esse 
voluerunt; senatum autem ipsum proximorum ordinum confirmari, plebis 
libertatem et commoda tueri atque augere voluerunt. 

(Since they ceased to find the power of kings tolerable, they created annual 
magistracies. Their idea was to set the consilium of the senate to preside 
over the res publica for ever, but to have them [sc. the senators] chosen for 
that consilium by the people as a whole, and to make admission to the high- 
est order open to the industry and virtue of all the citizens. They set up the 
senate as guardian, president and champion of the res publica. They wanted 
the magistrates to avail themselves of the authority of this body and to act 
as if they were servants of its most weighty consilium. But they also wanted 
the senate itself to be strengthened by the prestige of the orders closest to 
it, and to protect and enlarge the liberty and advantages of the common 
people.) 


The key role which Cicero both here and in Rep. assigns to consil- 
ium, and to the elected aristocracy he thinks best equipped to for- 
mulate it, reflects his own strongest convictions and, of course, his 
tenacious self-image. As early as the Verrines (70 8c) he was argu- 
ing that the res publica could best be defended by the consilium of 
the senate (Verr. II 1. 4). In the Philippics (44 Bc) he tells the sena- 
tors not that they are initiators of public consilium (as at Dom. 102, 
Sest. 97), but that they are authors of the most far-reaching consil- 
ium there can be, on behalf of the whole world (Phil. 3. 34; cf. 4. 
I4). It is notorious that he is for ever claiming for himself the acco- 
lade of having liberated (Cat. 3. x4, Sull. 33) and preserved (Dom. 
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93, Post Red. 16, Mil. 36) the res publica from the threat posed by 
Catiline, at great personal risk, by virtue of his consilium. 

We have to return to Rep. to get a sense of the way Cicero re- 
conciles allocation of the main power of consilium to an aristocratic 
council with the right of the populus to control its res, i.e. res pub- 
lica. As 1. 42 indicates, the populus may decide either to assume 
itself the direct management of its own affairs or to choose 
(‘deligere’) others whom it will expect to manage them on its behalf 
and in its interest. If it takes the second option, it does not thereby 
throw away its rights and its freedom, since it is not transferring 
powers (although in the surviving portions of the text Cicero 
nowhere makes this point) but only entrusting itself to others. 

The sovereignty of the populus in even the early regal period of 
Roman history is stressed insistently by Cicero in book 2 (on which 
see the treatment of Ferrary, 1984). On Romulus” death the people 
did not tolerate the attempt of the senate to rule without a king and 
demanded one, ‘adopting’ (‘adscivit’) the foreigner Numa 
Pompilius, and ‘making an order’ (‘iusserat’) in their assembly that 
he be king (2. 23-5; cf. the assumption of elective kingship in 
Polybius’ political theory, e.g. 6. 7. 1-4). After his death the peo- 
ple ‘created’ (‘creavit’) Tullus Hostilius king (2. 31); similar claims 
are made about Ancus Martius (2. 33) and Lucius Tarquinius (2. 
35). Servius Tullius began his reign ‘non iussu sed voluntate atque 
concessu civium', “with the goodwill and consent of the citizens, 
though not by their order’ (2. 38; cf. again Polybius 6. 4. 2). But 
he subsequently took pains to consult the people, who then made 
their customary order. Then like his predecessors he had a law 
passed in the assembly confirming his imperium. It may be that 
when the res populi is ruled by the will of a single person the 
chances of its being best managed in the people's interests are not 
optimal (I. 43). But under the Roman kings the people retained 
‘aliquod ius’, ‘some right’, even if it was deprived of proper liberty 
(2. 43), until the time of Tarquinius Superbus. His overthrow is 
classically described in terms of the liberation of the people from the 
yoke of slavery (2. 46-7; cf. 57; 1. 62 speaks of a pattern of revo- 
lution designed to put ‘all things in the hands of the people’). In 
what survives of the account of the early republic aristocratic con- 
trol is treated as established; and Cicero remains principally con- 
cerned to chart the continuing evolution of the system of 
constitutional checks and balances whose first phase is recorded in 
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the discussion of the kings (2. 30, 56-8). But presumably because 
the sovereignty of the populus under the Republic is not something 
his readers would have doubted, as they might well have done for 
the regal period, it gets no particular attention. The populus liber is 
treated simply as one of the key elements in the republican system, 
which makes an indispensable input, albeit mostly passive, in all 
major developments. 

For the idea that a populus is best advised to entrust itself to an 
elected aristocracy our only explicit evidence in Rep. comes in the 
argument for aristocracy which Cicero expounds in book r. After 
criticism of use of the lot as like picking passengers at random to 
steer the ship, an alternative is recommended (1. 51): 


quodsi liber populus deliget quibus se committat, deligetque, si modo salvus 
esse vult, optimum quemque, certe in optimorum consiliis posita est civi- 
tatium salus. 

(But if a free people will select persons to entrust itself to, and if— given only 
that it wants to be safe—it will select all the best, then assuredly it follows 
that the safety of cities is placed in the consilia of the best.) 


This passage not only articulates the obvious justification of aristo- 
cratic rule within the framework of popular sovereignty which is 
already adumbrated in 1. 42. Its doctrine of government as trust is 
echoed in some famous passages in De Officiis (44 Bc) which sum 
up Cicero's reflections on the subject at the end of a long public life. 
After sketching the principal concerns of statesmanship, he says 
(Off. x. 85):5 


ut enim tutela, sic procuratio rei publicae ad eorum utilitatem qui com- 
missi sunt, non ad eorum quibus commissa est, gerenda est. 


(As with the office of a guardian, so management of res publica should be 
conducted in the interests of those who are entrusted to one's care, not in 
the interests of those to whom management has been entrusted.) 


And on the duties of a magistrate (I. 124):7 
est igitur proprium munus magistratus intellegere se gerere personam civi- 


$ “Tutela? and ‘procuratio’ here echo the description of the ‘optimus civis': he 
must be good, wise, and experienced in the interests and sense of dignity of citizens 
‘quasi tutor et procurator rei publicae'— "like a sort of guardian and manager of the 
res publica’ (2. 51). 

7 As Wood (1988: 134) notes, the remark about the trust enjoyed by the mag- 
istrate echoes what he had said twenty-five years before of the office of quaestor 
which he had held in Sicily: Verr. II 5. 35. 
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tatis debereque eius dignitatem et decus sustinere, servare leges, iura dis- 
cribere, ea fidei suae commissa meminisse. 

(It is therefore the special responsibility of a magistrate to understand that 
he represents the city, and ought to maintain its dignity and distinction, 
preserve its laws, dispense justice, and remember what has been entrusted 
to his good faith.) 


In its turn talk of ‘fides’ puts one in mind of other claims of the De 
Officiis, e.g. 1. 23: ‘fides fundamentum iustitiae’, ‘good faith is the 
basis of justice’; and 2. 84: ‘nec enim ulla res vehementius rem 
publicam continet quam fides’, ‘nothing keeps the res publica in 
being more actively than good faith’. 

The vocabulary of “tutela”, ‘se committere', and ‘fides’ reflects a 
characteristically Roman institution and a distinctively Roman 
virtue. As Margaret Atkins has argued in her ‘Domina et Regina 
Virtutum’, fides as mutual trust and trustworthiness plays a large 
and varied role in Roman moral and political thought about the 
cement of society that has no real analogue in Greek culture, which 
talks in a more restricted range of contexts about 6uovora, con- 
cord. Talk of “tutela? may put us in mind of Plato’s ‘guardians’, 
especially since Off. 1. 85 appeals to Platonic authority. But Plato 
is thinking in the first instance of a military garrison: his pvAares 
are guards rather than guardians, as his favoured comparison with 
watch-dogs confirms. A much closer analogue is Polybius” idea (6. 
8. 2-3) that when nobles have overthrown a monarchy, the peo- 
ple will treat them as champions (mpóoraTa:) and entrust 
(€mitpémrw) their affairs to them, a trust (ézvrpozr)) which they 
will be expected to administer like guardians (p5euovicds) or 
guards (@uAaxttxa@s). Yet the legal connotations of guardianship 
are exploited only by Cicero, and are peculiarly appropriate to his 
conception of the relation of governors and governed as they would 
not be to Platonic or Aristotelian theory, where the notion of pop- 
ular sovereignty over a res which is to be entrusted to the man- 
agement of others finds no place—although of course government 
has to be in the interest of the governed. 
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V. Conclusion 


Section IV concedes that a main object of Rep. is, as Finley held, to 
provide an intellectual defence of the aristocratic set-up which 
Cicero hoped might yet prevail at Rome. But I hope the chapter as 
a whole has shown that the defence is no mere ideological reflex of 
his senatorial prejudices, but a lucid and original analysis of what 
makes a government legitimate, and as simple and persuasive an 
explanation as one could hope to find of why an elected aristocracy 
of men of energy and judgement is the best way for a sovereign peo- 
ple to manage its affairs. 

The parts of Rep. examined here were lost throughout the Middle 
Ages and the Renaissance, to be rediscovered in fragmentary con- 
dition in 1820. Their influence on thought after Augustine can 
therefore have been at best indirect. None the less the kinds of 
issues about the scope of popular sovereignty suggested in the pre- 
sent discussion recur continually in subsequent periods, whether in 
the medieval arguments about lex regia which culminated in the 
rise of Bartolism or in sixteenth- and seventeenth-century debates 
about the locus of sovereignty. I take this as confirmation that 
Cicero's treatment of res publica has a quite different structure from 
Platonic and Aristotelian political philosophy, despite his debts to 
them. What makes the difference is the conceptual framework of 
Roman law, for it is Roman law which enables questions to be for- 
mulated about the rights a free people has to own, lend, transfer, 
or place in trust powers conceived on the model of property. The 
Roman legal framework is the common denominator in Cicero's 
theory of res populi and in the later tradition beginning with the for- 
mulations of the jurists. It is what above all else makes it impossi- 
ble to dismiss all that is worthwhile in Rep. as slavish reproduction 
of Greek sources. 
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THE PHILOSOPHICAL FOUNDATIONS 
OF ROMAN LAW: 
ARISTOTLE, THE STOICS, AND ROMAN THEORIES 
OF NATURAL LAW 


JOHN R. KROGER’ 


INTRODUCTION 


Roman law provides the foundation for numerous legal systems 
throughout the world, and thus an understanding of Roman law’s basic 
philosophical influences and orientation is essential! Unfortunately, 
lawyers and philosophers seeking to understand the . philosophical 
foundations of Roman law have long faced a fundamental interpretive 
problem. "Virtually everything we know about classical Roman law is 
derived from the Digest, Justinian's sixth-century compendium of 
classical Roman legal texts.? The Digest, however, preserved only two 


* Assistant Professor of Law, Lewis and Clark Law School. B.A., 
Philosophy, Yale University, 1990; M.A., Philosophy, Yale University, 1990; J.D., 
Harvard Law School, 1996. I want to express my deep gratitude to Professor Charles 
Donahue, Harvard Law School, who assisted me throughout the research and writing of 
this Article. I also wish to thank Tony Honoré, Hans Ankum, Martha Minow, Laura 
Rosenbury, Bruce Frier, Laurens Winkel, Ed Brunet and Joe Miller, all of whom 
graciously read various drafts of this Article and suggested numerous improvements. 
Needless to say, I take full responsibility for any errors. 

1. For example, Roman law provides the basic foundation for the legal 
systems for most of Western Europe, including France and Germany, as well as legal 
systems that fell under Western European influence, such as those of South Africa, 
Turkey, Japan, and Brazil. For a brief discussion of the impact of Roman law on 
contemporary legal systems internationally, see BARRY NICHOLAS, AN INTRODUCTION TO 
ROMAN Law 51-52 (1996). 

2. For an introduction to the Digest and its English translation, see Donahue, 
Jr., On Translating the Digest, 39 Stan. L. Rev. 1057, 1057-58 (1987) (book review). 
The Digest was promulgated by Justinian in 533 and contains 9127 extracts from 
classical Roman jurists, arranged in 50 books, each roughly the length of a papyrus 
scroll. Jd. at 1057-59. The excerpts themselves date “from the late Roman Republic to 
the beginning of the third century A.D.” ld. at 1057. Justinian’s purpose was to select 
and preserve the best and most authoritative classical statements of the law. Once the 
Digest was promulgated, Justinian forbade further reference to the original juristic 
sources, and virtually all the original texts upon which the Digest is based have 
disappeared. For other standard accounts of the Digest and its composition, see 
WOLFGANG KUNKEL, AN INTRODUCTION TO ROMAN LEGAL AND CONSTITUTIONAL 
HISTORY 169-74 (J.M. Kelly trans., 2d ed. 1973); NICHOLAS, supra note 1, at 34-35, 
38-45. The Digest is of immense significance in legal history because it is the primary 
vehicle by which classical Roman legal thought was transmitted to later cultures. As 
Kunkel notes, "[i]f we merely possessed what remains of classical jurisprudence outside 
the Digest, we would only have a very elementary idea of classical law, and practically 
no idea at all of the scientific achievement of the great classical jurists.” KUNKEL, 
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significant excerpts discussing classical jurisprudence, one from the 
jurist? Gaius and one from the jurist Ulpian. These two famous 
excerpts! contradict one another in fundamental ways, for Gaius and 
Ulpian express radically different views about the sources of legal 
obligation, the character of natural law, and the place of animals in the 
legal order. Commentators seeking to understand these two texts have 
long struggled to understand and account for the origin and significance 
of these fundamental conceptual differences, with limited success.” As a 
result, our understanding of Roman juristic legal philosophy remains 
quite rudimentary. 

In this Article, I argue that the differences between the two major 
classical jurisprudential extracts in the Digest reflect a larger 
philosophical conflict in the ancient world between Aristotle and the 
Stoics about the classification of law, the scope and character of natural 
law, and the ethical and natural legitimacy of slavery and patriarchy. 
Gaius's philosophical views on law, I suggest, are Aristotelian in 
character. Ulpian's account, in contrast, reflects Greek Stoic influences. 
This explanation of the source of the contradictions between these two 
classical juristic extracts radically alters our understanding of the type 
and character of the philosophical influences underlying classical Roman 
law.® 


supra, at 169. Indeed, Charles Donahue suggests that the Digest, along with the 
remainder of Justinian’s Corpus Juris Civilis, of which the Digest is the most significant 
part, ranks “with the Bible as the most important works through which the culture of the 
ancient world has been transmitted to the modern.” Donahue, supra, at 1058. 

3. The classical Roman jurists advised litigants and judges on difficult points 
of law, gave legal opinions, drafted legal documents, and taught and wrote about the 
law. They did not, however, represent private parties in court, a task undertaken by 
rhetoricians like Cicero. See Donahue, supra note 2, at 1057 n.1; NICHOLAS, supra note 
1, at 28-29. ^ 

4. Though the jurisprudential excerpts in Digest Book One may be unfamiliar 
to many American lawyers, they are fundamental texts, well known to European lawyers 
and scholars. As Friedrich asserts in the opening line of his discussion of natural law in 
Roman legal thought, "[e]very jurist knows the formulas of natural law which are 
preserved in the Justinian Code." CARL JOACHIM FRIEDRICH, THE PHILOSOPHY OF LAW 
IN HISTORICAL PERSPECTIVE 27 (2d ed. 1963). 

5. For a discussion of the contradictions between the Gaius and Ulpian texts, 
see infra Part I. For a discussion of the history of scholarship on this problem, see infra 
Part IL. 

6. A note on methodology: in his important essay, Le droit Romain et le 
philosophie Grecque, quelques problémes de méthode, Laurens Winkel reviews the 
history of scholarship on the question of the influence of Greek philosophy on Roman 
law. See generally Laurens Winkel, Le droit Romain et la philosophie Grecque, 
quelques problemes de méthode, 65 '"TUDSCHRIFT VOOR RECHTSGESCHIENDENIS 373 
(1997). On the basis of this review, Winkel suggests that if we wish to study this 
influence accurately and carefully, we must focus more on nonlegal texts and the 
intellectual and social context of the classical world, rather than viewing classical Roman 
law as a narrow, independent, self-sufficient field committed exclusively to the 
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Part I of this Article analyzes the precise points of contradiction 
between the Ulpian and Gaius extracts from Book One of the Digest. 
Part II summarizes the complex but fascinating history of scholarly 
efforts to explain and account for these differences. Part III describes 
Aristotle's theory of natural law. Part IV explains how Gaius's views 
on law fall within the Aristotelian legal tradition. Part V discusses 
Greek and Roman Stoic conceptions of law. Part VI analyzes the 
apparent Stoic influence on Uipian. Part VII presents a brief 
conclusion. In this conclusion, I discuss ways in which my analysis 
alters our understanding of both Ulpian and the Digest itself. I also use 
the insights gained from my analysis to examine the extent to which 
Greek philosophical doctrine influenced Roman legal doctrine. 
Breaking with generally accepted views, I suggest, through an 
examination of the ways in which Stoic natural law philosophy may have 
shaped classical Roman views about marriage, that the influence was 
probably fundamental and profound. 


I. THE PROBLEM 


Justinian’s Digest begins with a conundrum. The Digest's 
introductory section, entitled The Composition of the Digest, states that 
one of the important goals of the work is to present Roman law 
“purged” of what the compilers deem “most harmful disagreement.”” 
The book, in other words, is supposed to avoid contradictions. 
Nevertheless, Book One of the Digest begins with just such a 
contradiction. Book One, entitled Justice and Law, deals with what we 
would term “jurisprudential” issues, such as the definition of justice and 
the types and sources of laws. It contains two significant discussions of 
these issues by the classical jurists Ulpian and Gaius. Unfortunately, 
these two accounts of law contradict one another in several fundamental 
ways. 

Gaius was a Roman jurist who lived and wrote during the second 
century A.D. Gaius is something of a mystery to modern scholars. We 
do not know his full name—Gaius itself is merely his first name—and 


examination of legal texts. In particular, Winkel suggests that Romanists need to 
examine more closely classical philosophical texts in order to understand the intellectual 
tradition in which jurists like Ulpian worked. See id. at 378, 384. I agree with Winkel 
and hope this Article, which derives its insights from a careful reading of Aristotle and 
Stoic fragments, exemplifies the type of scholarship that Winkel believes is necessary. 


7. 1 THE DIGEST OF JUSTINIAN xlvi (Theodor Mommsen & Paul Krueger eds., 
Alan Watson trans., 1985). . ] 
8. Id. at [xi (stating that "[a]s for any contradictions occurring in this book, 


none such has found a place for itself, and none will be discovered by anyone who 
reflects acutely upon the modes of diversity"); see also NICHOLAS, supra note 1, at 40. 
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we know virtually nothing about his career. We are certain, however, 
that his views were considered authoritative in the sixth century, because 
they are repeated throughout the Digest. 

In the first book of the Digest, Gaius expresses his views on the 
categorization of laws: 


Omnes populi, qui legibus et moribus reguntur, partim suo 
proprio, partim communi omnium hominum iure utuntur. nam 
quod quisque populus ipse sibi ius constituit, id ipsius 
proprium ciuitatis est uocaturque ius ciuile, quasi ius proprium 
ipsius ciuitatis: quod uero naturalis ratio inter omnes homines 
constituit, id apud omnes peraeque custoditur uocaturque ius 
gentium, quasi quo iure omnes gentes utuntur." 


All Peoples who are governed under laws and customs observe 
in part their own special law and in part a law common to all 
men. Now that law which each nation has set up as a law unto 
itself is special to that particular civitas and is called ius civile, 
civil law, as being that which is proper to the particular civil 
Society (civitas). By contrast, that law which natural reason 
has established among all human beings is among all observed 
in equal measure and is called ius gentium, as being the law 
which all nations observe." 


In contrast with Gaius, we know a great deal about the jurist 
Ulpian. Ulpian was, among other things, a prominent civil servant who 
rose to command tbe Praetorian Guard under Emperor Alexander 
Severus—serving effectively as the Emperor's chief of staff. His career 
in Imperial politics led to his death, at the hands of his own troops, in 
228.? Ulpian was not just a bureaucrat. He was a leading intellectual 


9. See NICHOLAS, supra note 1, at 35-36; see also A.M. HONORE, Galus 12 
(1962) [hereinafter HONORE, GAIUS). ` 

10. The Gaius excerpt in Digest Book One was taken by the Digest editors 
from Gaius's Institutes. Internal evidence suggests that Gaius completed his Institutes 
shortly after the death of Emperor Antoninus Pius in 161 A.D. HONORE, GAIUS, supra 
note 9, at xi. The Institutes was a student handbook. NICHOLAS, supra note 1, at 36. 
Prior to 1816, only fragments of this text were known. Jd. at 35. In that year, a 
German scholar examining a text by St. Jerome in the cathedral library in Verona 
determined that the document was a palimpsest, with an earlier text written underneath 
the Jerome text. /d. This proved to be Gaius's Institutes. Id. 

11. Dic. 1.1.9 (GAIUS, INSTITUTES, bk. 1). Extensive quotation of Gaius and 
Ulpian excerpts is necessary here, for my analysis turns on a careful consideration of the 
differences in views expressed in these two seminal texts. 

12. Id. 

13. NICHOLAS, supra note 1, at 30. 
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of his era and, as Tony Honoré suggests, perhaps “the most influential 
writer of the time." 

In Digest Book One, Ulpian writes on the same foundational 
jurisprudential topics raised in the Gaius excerpt. Ulpian asserts: 


priuatum ius tripertitum est: collectum etenim est ex 
naturalibus praeceptis aut gentium aut ciuilibus. Tus naturale 
est, quod natura omnia animalia docuit: nam ius istud non 
humani generis proprium, sed omnium animalium, quae in 
terra, quae in mari nascuntur, auium quoque commune est. 
hinc descendit maris atque feminae coniunctio, quam nos 
matrimonium appellamus, hinc liberorum procreatio, hinc 
educatio: uidemus etenim cetera quoque animalia, feras etiam 
istius iuris peritia censeri. lus gentium est, quo gentes 
humanae utuntur. quod a naturali recedere facile intellegere 
licet, quia illud omnibus animalibus, hoc solis hominibus inter 
se commune sit.” 


Private law is tripartite, being derived from principles of ius 
naturale, ius gentium, or ius civile. Ius naturale is that which 
nature has taught all animals; for it is not a law specific to 
mankind but is common to all animals—land animals, sea 
animals, and the birds as well. Out of this comes the union of 
man and woman which we call marriage, and the procreation 
of children, and their rearing. So we can see that the other 
animals, wild beasts included, are rightly understood to be 
acquainted with this law. Jus gentium, the law of nations, is 
that which all humans observe. That it is not co-extensive 
with natural law can be grasped easily, since this latter is 
common to all animals whereas ius gentium is common only to 
human beings among themselves.!$ 


The Gaius and Ulpian texts quoted above conflict with one another 
in three important ways." First, Gaius adopts a bipartite classification 


14. Tony HONORE, ULPIAN 1 (2d ed. 2002) [hereinafter HONORE, ULPIAN]. 
Honoré believes Ulpian shared the distinction of leading intellectual with the physician 
Galen. Jd. On Ulpian's life and career, see id. at 1-36; NICHOLAS, supra note 1, at 30. 
Most of Ulpian's work can be dated between December 211 and April 217. HONORE, 
ULPIAN, supra, at viii, 7. 

15. Dia. 1.1.1. 

16. Id. 

17. For discussions of the ways in which the Gaius and Ulpian fragments 
contradict one another, see W.W. BUCKLAND, ELEMENTARY PRINCIPLES OF THE ROMAN 
PRIVATE LAW 9-10 (1912); R.W. CARLYLE & A.J. CARLYLE, 1 A HISTORY OF MEDIEVAL 
POLITICAL THEORY IN THE WEST 33-44 (1903-1936); NICHOLAS, supra note 1, at 55-56; 
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of law, dividing the field between ius civile (“civil law,” the law of a 
particular civil society), and ius gentium (the "law of nations"). In 
contrast, Ulpian adopts a tripartite scheme, distinguishing between ius 
civile, ius gentium, and ius naturale (“natural law”). Thus, the two 
jurists seem to disagree about the number and nature of the possible 
sources of legal obligation. 

Second, the two jurists seem to have radically different views about 
natural law. Gaius speaks of a law dictated by naturalis ratio (“natural 
reason"), shared among and common to human beings alone, whereas 
Ulpian's ius naturale seems more akin to instinct than reason, for it 
applies to all animals, appears to have nothing to do with reasoning 
ability, and is the source of such instinctual phenomena as procreation 
and the rearing of children. 

Finally, Gaius states that the law that is common to all men and that 
all nations observe, the ius gentium, is natural in origin. Under Ulpian's 
scheme, however, a law or institution of the ius gentium, recognized by 
all men, is not necessarily of natural origin unless it is also common to 
nonhuman animals as well. Thus, in Ulpian's scheme, but not for 
Gaius, it is possible for a universally recognized human legal practice to 
be unnatural or nonnatural. In short, the two classical jurists seem to 
have radically different understandings about the nature and soürces of 
law. 


Il. STRUGGLING WITH THE “ ULPIAN PROBLEM" 


Scholars have long struggled to understand and account for the 
fundamental differences between the Gaius and Ulpian excerpts in Book 
One of the Digest. As Frederick Pollock noted in 1900, the 
contradictions have caused “infinite trouble to commentators." ? 
Writing in 1972, A.P. d'Entreves observed that the opening paragraphs 


A.P. D'ENTREVES, NATURAL LAW: AN INTRODUCTION TO LEGAL PHILOSOPHY 28-30 
(1972). 

18. Modern commentary on ius naturale in Roman law is extensive. For 
comprehensive bibliographies, see GUGLIELMO NOCERA, US NATURALE: NELLA 
ESPERIENZA GIURIDIDA ROMANA 124 (1962); Wolfgang Waldstein, 
Entscheidungsgrudlagen der klassischen Römischen juristen, in 2 AUFSTIEG UND 
NIEDERGANG DER RÓMISCHEN WELT 4, 78-88 (Hildegard Temporini and Wolfgang 
Haase eds., 1976); see also FRIEDRICH, supra note 4, at 27-34; E. Levy, Natural Law in 
Roman Thought, 1 Gasammelte Schriften 6-19 (1963); Carlo MASCHI, LA CONCEZIONE 
NATURALISTICA DEL DIRRITTO E DEGLI INSTITUTI GIURIDICA ROMANI (1937); Sir Frederick 
Pollock, The History of the Law of Nature: A Preliminary Study, 1900 J. Soc" Comp. 
LEGIS. 418, 419-22, reprinted in SIR FREDERICK POLLOCK, ESSAYS IN THE LAW 31-40 
(1922) [hereinafter POLLOCK, Essays]. 

19. This distinction ultimately has serious consequences for the status of 
slavery in Roman law. See infra notes 170-72 and accompanying text. 

20. POLLOCK, ESSAYS, supra note 18, at 37. 
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of Book One of the Digest "conceal the most complex and difficult 
problems of interpretation." More recently, John Finnis commented 
that Ulpian's extension of natural law to animals "has always been a 
puzzle and a curiosity. "? 

Modern efforts to untangle the skein of interpretive problems raised 
by the Ulpian and Gaius fragments began in the nineteenth century with 
Savigny, founder of the German "historical school" of law. Savigny 
tried to recover and systematize Roman law so that it could serve as the 
foundation of a modernized German law.? As part of this process of 
systematization, Savigny generally sought to eliminate or explain away 
contradictions in Roman legal doctrine, so that a unified and consistent 
body of Roman law could serve as a basis for legal insight and legal 
reform. Given these views, it was inevitable that Savigny would 
comment on the Gaius and Ulpian excerpts in Book One, for they 
display some of the more obvious and visible contradictions in the 
Digest. In his 1840 work, System des heutigen rómischen rechts, 
however, Savigny does not analyze the Gaius and Ulpian extracts so 
much as pass judgment on them, viewing Gaius as right and Ulpian 
wrong. Savigny rejected Ulpian's extension of natural law to animals as 
"astonish[ing]," an "ill-chosen" position which must be rejected by the 
modem jurist. In contrast, on the basis of minimal analysis, Savigny 
deemed Gaius's views as "right" and "the one prevailing in Roman 
law." Thus, Savigny advised that jurists should let Ulpian’s text “rest 
as a curiosity.” In short, Savigny recognized the contradictions 
between the two texts, but dismissed Ulpian's views as odd, misguided, 
and of little significance. 

Pollock, writing in 1900, took a similar tack. In his essay The 
History of the Law of Nature,” Pollock attempted to demonstrate that 


21. D'ENTREVES, supra note 17, at 28. 

22. JOHN FINNIS, 1 NATURAL LAW 176 (1991). 

23. For recent discussions of Savigny's intellectual project, see Richard A. 
Posner, Savigny, Holmes, and the Law and Economics of Possession, 86 VA. L. REv. 
535, 535-39 (2000); David M. Rabban, The Historiography of Late Nineteenth-Century 
American Legal History, 4 THEORETICAL INQ. L. 541, 558-59 (2003). 

24. FRIEDRICH CARL VON SAVIGNY, 1 SYSTEM OF THE MODERN ROMAN Law 
app. I, at 338 (William Holloway trans., 1867). 

25. Id. at 336, 342. Savigny's preference for Gaius over Ulpian on this matter 
seems to be grounded in the pragmatic notion that Ulpian's views on the extension of 
law to animals are “unfruitful” and not useful to a jurist seeking to ground contemporary 
legal doctrine on classical foundations. Id. at 339. Savigny’s treatment of this issue 
thus serves as a good example of the way in which the practical ideological program of 
the German historical school interfered with its effort to uncover and set forth classical 
Roman legal doctrine. 

26. dd. at 342. 

27. POLLOCK, ESSAYS, supra note 18, at 31-61. See also Pollock's second 
essay at Sir Frederick Pollock, The History of the Laws of Nature: A Preliminary Study 
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historically, natural law has been founded on reason and has been "fully 
recognised" in English law.” Given these ideological commitments, the 
Ulpian fragment obviously posed difficulties for Pollock, for it appears 
to define natural law as closer to instinct than reason, applicable to 
animals as well as men. For this reason, Pollock took care to dismiss 
Ulpian's views on natural law, labeling the fragment in the Digest an 
“over-ambitious generalisation taken from some forgotten Greek writer, 
perhaps a rhetorician and not a philosopher."? In other words, the 
Ulpian fragment is, in Pollock's view, rooted not in the Western 
philosophical tradition, but in the lost byways of Greek rhetoric. Of 
course, since Pollock's imagined source for Uipian's views is 
"forgotten," Pollock provided no scholarly or textual basis for this 
presumed provenance. 

In the latter part of the nineteenth and the first half of the twentieth 
century, numerous Romanists seeking to harmonize the text of the 
Digest—which, after all, is not supposed to contain contradictions— 
claimed that a large number of the excerpts contained in the Digest were 
not classical texts at all but later Byzantine interpolations. ^ This 
Interpolationenforschung was inevitably brought to bear on the Ulpian 
and Gaius fragments, and ultimately a number of scholars suggested that 
the Ulpian excerpt was a later addition of Byzantine origin?! This 
conclusion was motivated, however, not so much by textual or linguistic 
evidence as by two other factors. First, the Gaius text in the first book 
of the Digest is almost indisputably a classical text. Thus, scholars 
committed to the idea that the Digest must have been consistent at the 
time of its promulgation appear to have concluded by process of 
elimination that the Ulpian text was of later Byzantine, and not classical, 
origin. Second, identifying the Ulpian text as a nonclassical forgery was 
consistent with the influential views of Pollock and Savigny, who 


(Second Article), 1901 J. Soc’y Comp. LEGIS 204, 204-09, reprinted in SIR FREDERICK 
POLLOCK, ESSAYS IN THE LAW 62-79 (1922) [hereinafter POLLOCK, SECOND ARTICLE]. 

28. POLLOCK, ESSAYS, supra note 18, at 31. 

29. Id. at 36. 

30. For a discussion of the hunt for interpolations in Roman legal scholarship, 
see KUNKEL, supra note 2, at 172-74. According to Kunkel, interpolation scholarship 
was driven by a desire to reconstruct a largely uniform classical law. Zd. at 174. Now, 
however, “it is taken more for granted than formerly that there must have been 
differences of opinion in the midst of classical legal literature, and the task now is to get 
a more distinct notion of the methods and the range of classical legal thought.” Id. 

31. For sources questioning the authenticity of the Ulpian fragment collected at 
D. 1.1.1, see, for example, PIETRO DE FRANCISCI, 2 STORIA DEL DIRITTO ROMANO 264 n.2 
(1944); SILVIO PEROZZI, | INSTITUZIONI DI DIRITTO ROMANO 91 n.2 (2d ed. 1928). 

32. Though the initial sentence of G./.J.J has been reconstructed on the basis 
of D.1.1.9, the elements of Gaius's account which differ from that of Ulpian appear both 
in D.1.1.9 and in The Verona Codex. For further discussion of The Verona Codex, see 
THE INSTITUTES OF GAIUS AND RULES OF ULPIAN at ix-x (James Muirhead trans., 1994). : 
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believed that there was something bizarre about Ulpian's extension of 
natural law to animals. Indeed, for European scholars in the Kantian 
tradition, who believed in the existence of natural law and, following 
Gaius, linked natural law to rationality, the temptation to label Ulpian's 
excerpt extending natural law to animals a forgery must have been great. 
In recent years, however, classical scholars have rejected the 
interpolationist view of the Ulpian text overwhelmingly, accepting its 
classical authenticity without significant exception.? ^ Thus, the 
interpolationist approach to Book One of the Digest has led to a 
scholarly dead end.™ 

If both the Gaius and Ulpian fragments are legitimate classical 
texts, then where does that leave us? Abandoning the interpolationist 
explanation, scholars in the second half of the twentieth century began to 
speculate that the contradictions between the Gaius and Ulpian 
fragments might be philosophical in origin. In one account, Jolowicz 
and Nicholas suggest that Ulpian's “unfortunate confusion of thought” is 
Pythagorean in origin.” Frezza, in turn, claims that Ulpian's views 
about natural law, and in particular his extension of natural law to 
animals, might reflect neoplatonic thinking. More recently, Laurens 
Winkel has suggested that Ulpian's extension of law to animals reflects 


33. See, e.g., MAX KASER, DAS RÓMISCHES PRIVATRECHT 63 n.17 (2d ed. 
1968); MAX KASER, lus GENTIUM 66 (1993) [hereinafter KASER, IUS GENTIUM] (noting 
that the authenticity of book one of the Digest is “scarcely doubted any longer"); Carlo 
Longo, Jus Naturale, Gentium, Civile 40 RENDICONTI 632, 632-40 (1907); BRUNO 
SCHMIDLIN, DIE RÓMISCHEN RECHTSREGELN: VERSUCH EINER TYPOLOGIE 173 (1970). 

34. This approach is one example of a larger trend departing from rampant 
interpolationism. As Donahue notes: 

The previous generation of Romanists tended to view the texts [collected in 

the Digest] as radically altered. They proposed radical emendations to 

restore them to their original state. Modern Romanists tend to be more 

cautious; they reject the more radical reconstructions of the past generation, 
either on the ground that the evidence does not warrant the inference that so 
much was changed, or on the ground that however much the texts were 
changed we have insufficient evidence to reconstruct their original state. 

This more cautious approach stresses that the compilation was essentially a 

conservative enterprise, a restoration of the glories of the Roman legal past, 

and that the compilers simply did not have the time to do extensive editorial 

work. 

Donahue, supra note 2, at 1060-61 (footnote omitted). See also KUNKEL, supra note 2, 
at 172 (^A very considerable proportion, probably indeed the majority, of the 
innumerable allegations of interpolation made since the end of the last century has been 
shown after critical analysis to be untenable or at least highly questionable . . . .”). 

35. H.F. JOLOWICZ & BARRY NICHOLAS, HISTORICAL INTRODUCTION TO THE 
STUDY or ROMAN Law 107 n.8 (3d ed. 1972); NICHOLAS, supra note 1, at 55-56. 

36. Paolo Frezza, La cultura di Ulpiano, 34 STUDIA ET DOCUMENTA HISTORIAE 
ET IURIS, 363, 369 (1968). 
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the influence of the Paripatetic Theophrastus." Unfortunately, the 
Jolowicz/Nicholas,* Frezza,” and Winkel? hypotheses are supported by 
very slim and ultimately unsatisfactory textual foundations. 


37. | Laurens Winkel, Die stoische oixeiwosis-lehre und Ulpians definition der 
gerechtigkeit, 105 ZEITSCHRIFT DER SAVIGNY-STIFTUNG FÜR RECHTESGESCHICHTE 669, 
676-78 (1988) (hereinafter Winkel, Lehre und Ulpians]; Laurens C. Winkel, Einige 
bemerkungen über ius naturale und ius gentium, in 65 ARS BONI ET AEQUI 443, 443-49 
(Martin Josef Schermaier & Zoltán Végh eds., 1993) [hereinafter Winkel, Einige 
bemerkungen). 

38.  Jolowicz and Nicholas base their claim that Ulpian's views are Pythagorean 
on one textual source, Cicero's Republic 3.19. JoLowicz & NICHOLAS, supra note 35, 
at 107 n.8. In Republic 3.19, Cicero asserts that according to Pythagoras and 
Empodocles, the same principles of justice apply to all living creatures, so that a person 
who harms an animal is threatened with unspecified penalties. CICERO, DE RE PUBLICA 
3.19, at 200-01 (Clinton Walker Keyes trans., 1928) [hereinafter De RE PUBLICA]. Two 
comments are in order. First, this text suggests, at very least, that Ulpian's views could 
be derived from either Pythagoras or Empodocles—a cynic. The text does not suggest a 
purely Pythagorean origin. Second, and more importantly, Cicero's comment follows a 
rhetorical question: *what is it, if anything, that we are to grant to dumb animals as their 
due?" Id. 3.18-.19, at 198-99. This context suggests that Pythagoras and Empodocles 
had suggested merely that some element of justice is due to animals as well as men, so 
that persons harming animals should be or do run the risk of being punished. This 
interpretation is a far cry from what Ulpian claims in book one of the Digest; that 
animals are acquainted with and follow a natural law common to them as well as men. 
Dic. 1.1.1. As a result, it seems a stretch to claim, on the basis of this source alone, 
that Ulpian's view that animals follow natural law are grounded in those of Pythagoras 
or Empodocles. 

39. Frezza, supra note 36, at 369. Frezza's claim that Ulpian was influenced 
by neoplatonic thinking is based on the assertion by the neoplatonic philosopher and 
vegetarian Porphyry that animals should be treated justly by humans. PoRPHYRY, ON 
ABSTINENCE FROM KILLING ANIMALS 3.19, at 91 (Gillian Clark trans., 2000). There are 
numerous problems with Frezza's view. First, Porphyry was born around 234, a decade 
after Ulpian's death, so that Porphyry himself could not have influenced Ulpian. See 
HONORE, ULPIAN, supra note 14, at 82. This situation would not be a problem were it 
not for the fact that we have no other neoplatonic texts before or during Ulpian's life 
espousing views of animals similar to those of Porphyry.  Significantly, Plotinus, 
generally credited with founding the school of neoplatonism, did not begin to even study 
philosophy until circa 232-233, around the time of Ulpian's death, and did not come to 
Rome until circa 244-245, after Ulpian's death, making the possibility of neoplatonic 
influence on Ulpian from thinkers prior to Porphyry all but impossible. Finally, and 
most importantly, there is a.significant gap between Porphyry's idea that animals are in 
Some degree rational and should be treated well, and Ulpian's view that both humans 
and animals alike are acquainted with and follow natural laws dealing with marriage, 
procreation and child-rearing. The neoplatonists simply did not espouse a belief in 
natural law, and Ulpian did not state that humans could not exploit animals, and thus it 
is difficult to imagine, issues of chronology aside, that Ulpian's views on natural law 
somehow reflect neoplatonic influence. For a discussion neoplatonism, see generally 
Eyjólfur K. Emilsson, Neo-Platonism, in 2 RoUTLEDGE HISTORY OF PHILOSOPHY 356, 
361-87 (David Furley ed., 1999). For a detailed treatment of Porphyry's attitude 
toward animals and vegetarianism, see Daniel A. Dombrowski, Porphyry and 
Vegetarianism: A Contemporary Philosophical Approach, in 36.2 AUFSTEIG UND 
NIEDERGANG DER ROMISCHEN WELT 774-91 (1991) (arguing that Porphyry believed 
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In this Article, I propose an alternative explanation for the 
differences between the Ulpian and Gaius fragments. I agree with 
recent commentators that the contradictions between Gaius and Ulpian 
reflect philosophical differences, but I disagree profoundly about the 
nature of the influences at work in the two texts. Careful analysis of 
classical philosophic texts indicates that the differences between the two 
classical jurisprudential extracts in the Digest reflect a larger 
philosophical debate in the ancient world between Aristotle and the 
Stoics about the classification of law, the character of natural law, and 
the existence of natural inequalities. Gaius’s philosophical views on 
law, I suggest, are Aristotelian in character.  Ulpian's account, in 
contrast, reflects Stoic influences." In order to test the validity of this 


animals were in some degree rational and that animals should be treated with justly by 
humans). 

40. In Die stoische oikeiosis-lehre und Ulpians definition der gerechtigkeit, 
Winkel suggests that Ulpian's definition of ius naturale reveals an echo of the influence 
of Theophrastus. Winkel, Lehre und Ulpians, supra note 37 at 669, 678. The sole 
classical text Winkel cites for this claim is Cicero's De finibus 3.67, which does not 
contain any reference to Theophrastus. See Winkel, Lehre und Ulpians, supra note 37 
at 675-76; see also Winkel, Einige Bemerkungen, supra note 37, at 443-49 (repeating 
his claim, but failing to cite or analyze any texts by Theophrastus). 

41. In A History of Medieval Political Theory in the West, Robert Carlyle and 
A.J. Carlyle hypothesized that the differences between the Ulpian and Gaius fragments 
on the subject of ius naturale “may have some relation to disputes which are rather 
philosophical than legal." CARLYLE & CARLYLE, supra note 17, at 34. However, they 
failed to make any further suggestion as to the parameters, sources, or nature of that 
supposed philosophical dispute. See id. Thus, this Article may be seen as putting flesh 
on the bones of the Carlyles' hypothesis. 

My thesis, however, is prefigured in a lecture by Michel Villey, which I 
discovered after this Article was completed and circulated among members of the 
international academic community. See generally Michel Villey, Deux conceptions du 
droit naturel dans l'antiquité, 31 REVUE HISTORIQUE DE DROIT FRANCAIS ET ÉTRANGER 
475 (1953). In his lecture, Villey contrasts Greek Stoic and Aristotelian theories of 
natural law and suggests that this conflict may be the source of the tension between 
D.1.1.1. and D.1.1.9. Unfortunately, Villey failed to put this insight on a sound 
scholarly footing through rigorous examination of texts. As a result, Villey's lecture 
appears to have had virtually no impact on the scholarly debate on ius naturale. In Das 
ius naturale, for example, Waldstein discusses the general influence of Cicero and 
Aristotle on the Roman juristic concept of ius naturale but makes no mention of the 
Greek Stoics or of a potential philosophical conflict between Aristotelian and Stoic views 
to explain the contradictions between the Gaius and Ulpian fragments. See Waldstein, 
supra note 18, at 78-88. Similarly, Max Kaser's Ius gentium does not cite Villey and 
makes no reference to potential Greek Stoic influences on Ulpian's trichotomy. See 
generally KASER, IUS GENTIUM, supra note 33 (containing no citation of Villey; no 
reference to potential Greek Stoic influence on-Ulpian's trichotomy). Numerous 
additional texts ignore Villey's insight. See, e.g., HONORÉ, ULPIAN, supra note 14, at 
82; JoLowicz & NICHOLAS, supra note 35, at 107 n.8. It is my hope that my analysis 
will advance our understanding of Gaius and Ulpian by placing the insight I share with 
Villey on a firm foundation. i 
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thesis, I will carefully examine Aristotelian and Stoic views of natural 
law. 


III. ARISTOTLE'S THEORY OF NATURAL LAW 


Prior to Aristotle, ancient Greek philosophy possessed no working 
concept of natural Jaw. Indeed, traditional Greek philosophical usage 
prior to Aristotle, particularly among the sophists, tended to define 
“law” and “nature,” nomos and physis, as opposites.” For Aristotle's 
predecessors and contemporaries, the neologism “natural law” would 
have seemed facially contradictory, a paradox. Plato expresses this 
traditional view in his Laws, when his character the Athenian flatly 
states: "goodness according to nature and goodness according to the law 
are two different things, and there is no natural standard of justice at 
all."? Aristotle breaks with this tradition by incorporating concepts of 
natural laws and natural justice into his social and political theories.“ In 
line with traditional linguistic usage, Aristotle rarely uses the term 
“natural law.” Instead, he speaks of a justice and law that is kata 
physin, “based on” or “in accordance with" nature.“ His account of 


42. J.M. KELLY, A SHORT HISTORY OF WESTERN LEGAL THEORY 14 (1992); 
Lloyd L. Weinreb, Law as Order, 91 Harv. L. Rev. 909, 944 n.105 (1978). 
Commentary on ancient Greek notions of law and justice is extensive. For two excellent 
recent works, see generally NOMOS: ESSAYS IN ATHENIAN LAW, POLITICS AND SOCIETY 
(Paul Cartledge et al. eds., 1990); and RAPHAEL SEALEY, THE JUSTICE OF THE GREEKS 
(1994). 

43. PLATO, LAws 889e, reprinted in PLATO: COMPLETE WORKS 1318, 1546-47 
(John M. Cooper ed., Trevor J. Saunders trans., 1997). 

44. Commentary on Aristotle’s theories of law and justice is extensive. 
Standard works include W. VON LEYDEN, ARISTOTLE ON EQUALITY AND JUSTICE: His 
POLICITAL ARGUMENT (1985); and FRED D. MILLER, JR., NATURE, JUSTICE, AND RIGHTS 
IN ARISTOTLE'S POLITICS (1995). For a recent discussion of Aristotle's understanding of 
equity, see generally Roger A. Shiner, Aristotle's Theory of Equity, 27 Lov. LA. L. 
Rev. 1245 (1994). For a recent discussion of Aristotle's theory of justice, see generally 
Steven J. Heyman, Aristotle on Political Justice, 77 Iowa L. REV. 851 (1992); see also 
FRIEDRICH, supra note 4, at 19-26 (discussing Aristotle's legal philosophy). 

45. ARISTOTLE ON RHETORIC: A THEORY OF Civic DISCOURSE 1373b, 1375a, at 
102, 107-10 (George A. Kennedy trans., 1991) (hereinafter ARISTOTLE ON RHETORIC]. 
For a careful analysis of Aristotle's avoidance of the term “natural law," see Roger A. 
Shiner, Aristotle's Theory of Equity, in JUSTICE, LAW AND METHOD IN PLATO AND 
ARISTOTLE 189 (Spiro Panagiotou ed., 1987). For convenience, all citations to Aristotle 
in this Article provide both the relevant page of a recent English translation and the 
relevant Becker number. Becker numbers, such as *1373b," are found in the margins of 
most published editions of Aristotle's works. Use of Becker numbers allows all persons 
to quickly find relevant passages from Aristotle regardless of the particular edition they 
possess. 
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natural law is not very detailed% for these laws in accordance with 
nature play only a peripheral role in Aristotle's thought." However, 
analysis of Aristotle's sporadic discussions of natural law and justice, 
particularly in the Rhetoric and the Politics, suggests that his theory has 
three basic tenets. 

First, Aristotle locates the Jaw based on nature within a two-part 
taxonomy of law. According to Aristotle, there are two types of laws 
defining what is just: specific and common.“ Specific laws may be 
written or unwritten? and are promulgated by each separate polis or 
community to regulate its own affairs.? Specific laws differ from state 
to state and are changeable. Indeed, they are frequently altered.* In 
contrast, common laws are unwritten” and are kata physin, based on or 
in accordance with nature.? This common and natural law is eternal 
and cannot be changed or altered.™ 

Second, Aristotle asserts that this bipartite scheme of justice and 
law is known by and applies to human beings alone, but not to lower 
animals. He provides two arguments for this claim. First, he argues 
that the existence of justice is revealed by logos, a faculty of speech and 


46. There is no surviving Aristotelian text devoted solely to legal or 
jurisprudential questions. Significant discussions of justice and law occur in the Politics, 
the Nicomanchean Ethics, the Rhetoric, and the Constitution of Athens. 

41. Though Aristotle is frequently invoked as the founder of the natural law 
school, concepts of natural law and natural justice play a remarkably unimportant role in 
his overall philosophical scheme, particularly when compared to the Stoics. Aristotle, 
for example, does not rely on a concept of natural law to explain the structure of the 
universe or physical change and movement. See SARAH BROADIE, ETHICS WITH 
ARISTOTLE 130-31 (1991). Similarly, ideas of natural law play little role in his practical 
views about government. In the Constitution of Athens, for example, there is no 
discussion of natural law or justice. Though treatment of this issue is beyond the scope 
of this Article, I hope at a later date to address the scope of natural law thinking in 
Aristotle's work, for I think our tendency to systematically overstate the importance of 
natural law in his doctrine has led us to underestimate the degree to which Aristotle is, 
in our terms, a positivist. 

48. ARISTOTLE ON RHETORIC, supra note 45, 1368b, 1373b, at 88, 102. 

49. Id. 1368b, 1373b, 1375a, at 88, 102, 108. Aristotle's description in the 
Rhetoric of "specific laws" is complicated, perhaps contradictory. Aristotle states 
initially that specific laws are written, in contrast with the unwritten common law that is 
kata physis, based on or in accordance with nature. /d. 1368b, at 88. Later, however, 
he states that the specific law can be written or unwritten. Jd. 1373b, at 102. In 
Aristotle On Rhetoric, the English translator, George Kennedy, has manipulated (and 
thus mistranslated) this latter passage to, as he puts it, "avoid inconsistency" with the 
earlier passage. Id. 102 n.227. Other translations are more faithful to the text on this 
point. See, e.g., Rhetoric 1373b, in 2 THE COMPLETE WORKS OF ARISTOTLE 2187 
(Barnes ed. 1984). 

50. Id. 1368b, 1373b, at 88, 102. 

51. Id. 13752, at 110. 

52. Id. 1373b, 13753, at 102, 110. 

53. Id. 

54. Id. 1375a, at 110. 


241 


242 


Cicero and Modern Law 


918 WISCONSIN LAW REVIEW 


reasoning which man alone possesses. Since animals have no power of 
logos, laws are not revealed to them.” Second, he asserts that justice 
and laws cannot be found outside of cities, of civic communities.” 
Since animals, however, are incapable of participating in a civic 
community," they do not have laws. Thus, though both humans and 
animals exist in nature, only humans understand or follow natural justice 
and natural laws.” 

Third, Aristotle asserts that the laws that accord with nature are 
universal, common to all, and can be discerned through empirical study. 
Aristotle addresses this issue in Book I of the Politics, when he states 
that if we wish to discern whether a human institution or practice is 
natural or not, we can “learn it from what actually happens."? This is 
not just a normative claim, a belief that natural laws should be 
recognized everywhere.% ^ Rather, Aristotle is asserting that as an 
empirical fact, we can determine whether institutions or practices, be 
they legal or nonlegal in character, are natural or not by examining if 
the institution or practice is common to all. For example, we can see 
that “by nature the right hand is stronger" in humans than the left.” 
Presumably, Aristotle reaches the conclusion that this tendency is 


55. ARISTOTLE, THE POLITICS 1253a, at 37 (Carnes Lord trans., 1984) 
[hereinafter, ARISTOTLE, POLITICS]. 

56. Id. (quoting Homer). 

57. Id. 

58. The fact that animals lack the power of speech and are unable to form 
cities, and thus lack comprehension of justice and laws, is the basis of Aristotle's claim 
that man is “much more a political animal" than even communal animals such as bees 
and animals, which gather in herds. See id. The belief that only men have laws 
conforms to what we might call Aristotle's anti-animal bias, for he is constantly stressing 
that animals are different from and inferior to men. According to Aristotle, lower, 
nonhuman animals, what he deems "the other animals," do not possess reason, and are 
incapable of happiness and virtue. See ARISTOTLE, NICOMACHEAN ETHICS 1098a, 
1098b, 1111b, 1139a, 1147b, 11492, 1170a, 1178b, at 12-14, 41, 104, 124, 129-130, 
178, 198 (Roger Crisp trans., 2000) [hereinafter ARISTOTLE, ETHICS]. 

59. ARISTOTLE, POLITICS, supra note 55, 1254a, at 40. 

60. In the Rhetoric, Aristotle advises lawyers to claim normative force for the 
laws of nature. See ARISTOTLE ON RHETORIC, supra note 45, 1375b, at 110. If, under 
the specific law of their polis, a lawyer has a losing case, then he should argue that the 
positive law violates the unwritten common law, which is natural in origin, and thus the 
positive law should not be enforced. See id. This appears, however, to be a claim about 
what to say, and not what is. Aristotle does not assert that positive or specific laws can, 
as an empirical matter, actually violate the laws of nature. See id. 

61. | See id. 1373b, at 102. According to Aristotle, for example, if we look to 
what actually happens we can see slavery is natural and necessary and that in humans, 
people are naturally more likely to be right-handed than left-handed. ARISTOTLE, 
POLITICS, supra note 55, 1254a, at 40; see also ARISTOTLE, ETHICS, supra note 58, 
1134b, at 93. Aristotle also suggests that what is natural is also necessary. ARISTOTLE, 
POLITICS, supra note 55, 1254a, at 40. If this is the case, then only universal practices 
can be natural, for if a practice is necessary, it must be followed universally. 

62. ARISTOTLE, ETHICS, supra note 58, 1134b, at 93. 
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natural, and not mere convention, because it is evident in all 
communities and peoples, and not just in a particular locality. 

When Aristotle's assertion that the natural law can be ascertained 
through the identification of universal practices? is read in conjunction 
with his division of law into two parts,“ it yields an additional claim. If 
law comes in only two types, (1) laws specific to a particular polis and 
(2) laws that are universal, and universal laws are natural in origin,” 
then any universal, nonspecific human legal practice must be natural. 
Indeed, this must be the case if, as Aristotle states, we can discern the 
law of nature by examining human practices to see what, if anything, is 
universal.$é 

Aristotle does not provide a list of naturally just and universal 
practices or institutions. He does, however, provide two important 
examples of universal social institutions that accord with the common 
and universal law based on nature: slavery and patriarchy.” Aristotle 
states that if we wish to determine whether slavery is naturally just or 
not, we can "learn it from what happens." If we conduct such an 
examination, then we see that nature establishes hierarchies: men are 
superior to animals and women, and masters are superior to slaves.” 
In the case of masters and slaves, this distinction is grounded in the 
comparative abilities of different men to reason.” Some men possess 
reason, and others can perceive reason but do not possess it." Those 
who possess reason are by nature masters, while those who lack reason 
are by nature slaves.” For this reason, some persons are free and others 
slaves by nature.” Aristotle claims that for the latter group, slavery is 
just." And since whether an institution or practice is just or not is 


63. This idea that natural laws can be learned though empirical identification of 
universal practices is, I suggest, one of the factors that drove Aristotle and his followers 
to devote significant time to the collection of constitutions and laws of different cities— 
for it is only through this process that one can determine what is natural or not. 

64. ARISTOTLE ON RHETORIC, supra note 45, 1373b, at 102. 

65. See id. 

66. See supra notes 59-63 and accompanying text. 

67. ARISTOTLE, POLITICS, supra note 55, 1254b, at 40-41. 

68. Id. Aristotle's views on the natural subordination of women to men reflect 
the subordinate position of women under classical Athenian law. For example, marriage 
could be formed without a woman's consent, women could not participate in most 
property transactions on their own behalf, and women were represented in legal 
proceedings and transactions by male guardians. See RAPHAEL SEALEY, WOMEN AND 
LAW IN CLASSICAL GREECE 33-38 (1990). ` 

69.  . ARISTOTLE, POLITICS, supra note 55, 1252b, at 36. 

70. Id. 1254b, at 41. 

71. dd. 

72. ld. 

73. Id. 1255a, at 41. 

74. dd. 
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determined by one of the two types of laws,” slavery must be just not 
only because it is based on natural inequalities, but because the 
institution and the inequality on which the institution is grounded are in 
accord with that common law that is based on nature." 


IV. ARISTOTLE'S INFLUENCE ON GAIUS 


Gaius's account of natural law in book one of the Digest bears four 
significant marks of Aristotelian doctrinal influence." First, Gaius 
adopts Aristotle's two-part taxonomy of law, dividing the field between 
the ius civile, a law particular to each community, and the ius gentium, a 
law which is natural and shared by all men.” 

Second, Gaius, like Aristotle, appears to believe this natural law is 
a purely human phenomenon. Thus, Gaius states that the natural law 
has been established "among all human beings," is "common to all 
men," and is observed by “nations” and “peoples.”” ^ Unlike Ulpian, 
Gaius does not extend the scope of natural law to animals. 

Third, Gaius, like Aristotle, claims that this natural law consists, as 
an empirical matter, of those laws universally recognized by all men. 
Thus, he states that the ius gentium is "established among all human 
beings," and is the "law which all nations observe" “in equal 
measure. "9? 

Finally, Gaius's position on the legal status of slavery reflects 
Aristotelian influence. Several other Roman jurists declare flatly that 
slavery is contrary to natural law.*' Indeed, this appears to be a well- 


75. ARISTOTLE ON RHETORIC, supra note 45, 1368b, 1373b, at 88, 102-04. 

76. Aristotle apparently limits the scope of natural justice to the areas of 
slavery and patriarchy, which he takes to be natural precisely because they seem, to him, 
universally practiced. These are archetypal examples of the naturalist fallacy, in which 
historically contingent and socially constructed arrangements are taken to be natural, and 
thus just, because the limited perspective of the observer suggests that the practices are 
universal and necessary, and the observer is simply incapable of imagining a world 
without them. 

77. DIG. 1.1.9 (GAIUS, INSTITUTES bk. 1). 


78. Id. 
79, Id. 
80. dd. 


81. See DIG. 1.1.4: 
Manumissiones quoque iuris gentium sunt. est autem manumissio de manu 
missio, id est datio libertatis: nam quamdiu quis in seruitute est, manui et 
potestati suppositus est, manumissus liberatur potestate. quae res a iure 
gentium originem sumpsit, utpote cum iure naturali omnes liberi nascerentur 
nec esset nota manumissio, cum Seruitus esset incognita: sed posteaquam 
iure gentium seruitus inuasit, secutum est beneficium manumissionis. 
"[U]t enim libertas naturali iure continetur et dominatio ex gentium iure introdcuta est.” 
Id. 12.6.64 (Tryphoninus, Disputations 7). 
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established convention of classical Roman jurisprudence.” Gaius does 
not address this issue in the excerpt in the first book of the Digest. 
However, his Aristotelian, bipartite system for classifying law commits 
him, inevitably, to the position that slavery is natural, for there is no 
room im his scheme for universal, nonnatural practices. Given this 
viewpoint, it is no surprise to find Gaius stating in his Institutes that 
slavery is, in fact, iuris gentium, and thus natural.* In short, Gaius 
appears to adopt clear Aristotelian views about the classification of law, 
the character of natural law, and the natural legitimacy of slavery." 


V. THESTOIC BREAK WITH ARISTOTLE 
The Stoics were one of the major philosophical schools of the 


ancient world, and perhaps the dominant school among Roman elites 
during the classical period. ^ Unlike Aristotle, the Stoics place the 


82. The principle that slavery is not natural was certainly well-established 
during Ulpian's life, circa 220 A.D., for Ulpian states, with little hesitation, that "of 
course, everyone would be born free by the natural law." DiG. 1.1.4. It is possible, of 
course, that this principle was not widely accepted approximately sixty years earlier, 
during the period in which Gaius was writing, circa 160 A.D. 

83. THE INSTITUTES OF GAIUS 1.52 (Francis de Zulueta trans., 1946); see also 
HONORE, GAIUS, supra note 9, at 109. 

84. This conclusion is by no means exclusively mine. In Gaius, Honoré 
reached the same conclusion, based on an analysis of similarities in Gaius's treatment of 
natural law and the law of obligations to views expressed in Aristotle's Nicomachean 
Ethics. Honoré, GAIUS, supra note 9, at 97-116. In addition to the doctrinal 
congruities noted by myself and Honoré, Wagner has suggested that book one of Gaius's 
Institutes, the text incorporated in book one of the Digest, bears numerous rhetorical 
indications of Aristotelian influence, suggesting direct access to and borrowing from 
Aristotle himself or a Peripatetic intermediary. See HERBERT WAGNER, STUDIEN ZUR 
ALLGEMEINEN RECHTSLEHRE DES GAIUS 51-74 (1978). The only part of Gaius's passage 
that does not seem purely Aristotelian is his idea that the ius gentium is established by 
"natural reason," a phrase suggesting, at first glance, Roman Stoic influence. However, 
the phrase is not inconsistent with my claim that Gaius's text reflects. Aristotelian 
influence, for Gaius's choice of words might simply be a Roman gloss on Aristotle's 
assertion in the Politics that natural law is "revealed" or "set forth" by logos, reason, or 
Speech. 

85. The Stoic school was founded by Zeno of Citium (c. 336-264 B.C.), and its 
doctrine was espoused by, among others, Chrysippus (c. 280-206 B.C.), Cleanthes (c. 
331-232 B.C.), and Panaetius of Rhodes (c. 185-109 B.C.). Stoicism was later adopted 
by many Roman elites and had a tremendous influence on the views of Cicero. Study of 
the Stoics is difficult because no Hellenistic Stoic works survived to the modern age, and 
thus scholars are forced to reconstruct Stoic doctrine from random fragments preserved 
in later sources.. Standard accounts of Stoic philsosophy include EMILE BREHIER, 
CHRYSIPPE ET L'ANCIEN STOICISME, (2d ed. 1951); J. CHRISTENSEN, AN ESSAY ON THE 
UNITY OF Stoic PHILOSOPHY (1962); LUDWIG EDELSTEIN, THE MEANING OF STOICISM 
(1966); MAX POHLENZ, DIE STOA: GESCHICHTE EINER GEISTIGEN BEWEGUNG (2d ed. 
1948); F.H. SANDBACH, THE STOICS (1975); and the essential A.A. LONG, STOIC 
STUDIES (1996) [hereinafter LONG, Sroic STUDIES]. For convenience, all references in 
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concept of natural law at the center of their cosmology and ontology. 
According to the Stoics, god is both the world itselff and the directing 
force that pervades all matter, governs the world, and gives the world its 
purpose and structure. Because this divine governing force is rational 
and intelligent, there is an intelligible and rational structure to nature 
and natural phenomena. For this reason, the Stoics state that the world 
is directed and pervaded by intelligence." Given this cosmology, the 
Stoics frequently equate logos, god, and nature, using the terms 
interchangeably to describe different aspects of the divine, natural, and 
rational force governing and structuring the world.” 


this Article to Stoic texts are, when possible, made to both the standard collection of 
Stoic texts, HANS FRIEDRICH VON ARNIM, STOICORUM VETERUM FRAGMENTA (1905) 
(hereinafter SVF) and to the English translation volume of A.A. LoNG & D.N. SEDLEY, 
THE HELLENISTIC PHILOSOPHERS (1987) [hereinafter LS], an extremely valuable 
collection of Hellenistic fragments in original and English translation, with an 
extraordinary commentary. 

86. CICERO, ON THE NATURE OF THE Gops 2.30, in 1 LS, supra note 85, $ 47.C, 
at 280-81 (discussing Stoic views: deum esse mundum.); CICERO, ON THE NATURE OF 
THE Gops 1.39, in 1 LS, supra note 85, $ 54.B, at 323; 2 SVF, supra note 85, § 1077, 
at 315 (reporting Chrysippus's belief that “god is the world itself."); DIOGENES 
LAERTIUS 7.148-49, in 1 LS, supra note 85, 8 43.A, at 266; 2 SVF, supra note 85, 
$8 1022, 1132, at 305, 328 (reporting the view of Zeno that "the whole world and 


“heaven are the substance of God"). 


87. See, e.g., ALEXANDER, ON FATE 191,30-192,28, in 1 LS, supra note 85, 
8 55.N, at 337-38; 2 SVF, supra note 85, $ 945, at 272-73 (stating that Stoics believed 
god is the nature and rationale that is present in all things, in accordance with which all 
is governed); ALEXANDER, ON MIXTURE 225,1-2, in 1 LS, supra note 85, 8 45.H, at 
273; 2 SVF, supra note 85, $ 310, at 112, (stating that Stoics say god is mixed with all 
matter, shaping and structuring it); CICERO, ON THE NATURE OF THE Gops 2.30, in 1 LS, 
supra note 85, $ 47.C, at 280-81 (discussing Stoic views that the world is sustained and 
governed by perfectly rational divine commanding-faculty, and the world, as a result, is 
wise); DIOGENES LAERTIUS 7.134; in 1 LS, supra note 85, § 44.B, at 268-69; 2 SVF, 
supra note 85, $ 300, at 111 (stating that the Stoics claimed god is the logos, which is 
everlasting and constructs all things by acting on and pervading all matter); DIOGENES 
LAERTIUS 7.138-39, in 1 LS, supra note 85, $ 47.0, at 284 (stating that the world is 
pervaded by intelligence); DIOGENES LAERTIUS 7.147, in 1 LS, supra note 85, $ 54.A, at 
323; 2 SVF, supra note 85, $ 1021, at 305 (stating that the Stoics believed god is 
rational or intelligent nonanthropomorphic animal, creator of all, pervading all things). 
Long puts this nicely: “in the Stoics’ view, the world at large exhibits a structure and 
pattern of activity that is not merely intelligible but intelligent and prescriptive." LONG, 
STOIC STUDIES, supra note 85, at 190. 

88. See, e.g., ALEXANDER, ON FATE 191,30-192,28, in 1 LS, supra note 85, 
8 55.N, at 337-38; 2 SVF, supra note 85, $ 945, at 272-73 (stating that the Stoics 
believed god is the nature and logos that is present in all things, in accordance with 
which all is governed); PLUTARCH, ON STOIC SELF-CONTRADICTIONS 1050f, 1051a-b, in 
1 LS, supra note 85, 8 61.R, at 382; 2 SVF, supra note 85, 8 1181-82, at 339-40 
(reporting that Chrysippus believed there is a logos of nature); STOBAEUS 2.75,11-76,8, 
in 1 LS, supra note 85, 8 63.B, at 394 (stating that Zeno believed the end of human life 
was to live according to reason; later the Stoics expressed this as living in agreement or . 
accordance with nature); STOBAEUS 2.88,8-90,6, in 1 LS, supra note 85, $ 65.A, at 
410-11; 3 SVF, supra note 85, § 378, at 80 (reporting views of Stoics; Stoics equate 
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Law, according to the Stoics, is the tool, means, and standard by 
and through which god achieves this divine governance of the world, the 
standard of right and wrong that rules and guides the universe.? The 
early Greek Stoics, like Aristotle, are reluctant to call this universal law 
a “natural law." Instead, like Aristotle, they invoke rhetorical 
stratagems to avoid the neologism they do not want to use, asserting that 
acts that comport with the universal or common laws of god are in 
agreement with, accordance with, or by nature." The later Greek and 
Roman Stoics abandon this archaic philosophical usage and label the 
supreme normative rules governing the world a “natural law."?! 


““contrary to nature'" and “‘disobedient to reason'"); EUSEBIUS, EVANGELICAL 
PREPARATION 15.19.1-.2, in 1 LS, supra note 85, $ 52.D, at 309 (reporting Stoic 
doctrine as equating universal reason and universal nature); STOBAEUS 1.79,1-12, in 1 
LS, supra note 85, $ 55.M, at 337; 2 SVF, supra note 85, $ 913, at 264-65 (reporting 
views of Chrysippus and how he used the terms logos, nature and necessity 
interchangeably, as the terms refer to the same substance from different points of view). 

89. See Dic. 1.3.2 (MARCIAN 1) (quoting Chrysippus, On Law: "Law is 
sovereign over all divine and human affairs. It ought to be the controller, ruler and 
guide of good and bad men alike, and in this way to be a standard of justice and injustice 
and, for beings political, by nature a prescription of what ought to be done and a 
proscription of what ought not to be done."); CICERO, DE LEGIBUS, 1.18, at 316-17 
(Clinton Walker Keyes trans., 1928) [hereinafter CICERO, DE LEGIBUS] (“Law is the 
highest reason, implanted in Nature, which commands what ought to be done and 
forbids the opposite."); CICERO, DE RE PUBLICA, supra note 38, 3.33, at 210-11 
(quoting a statement made by the Stoic character Laelius: true law is right reason in 
agreement with nature, promulgated by god, eternal and unchanging); CLEANTHES, 

. HYMN TO ZEUS, in 1 LS, supra note 85, $ 54.1, at 326-27 (stating that Zeus is prime 
mover of nature, who steers all things by his universal law). 

90. DIOGENES LAERTIUS 7.87-.89, in 1 LS, supra note 85, $ 63.C, at 395; 3 
SVF, supra note 85, $ 178, at 43 (reporting Stoic doctrine as equating living in 
agreement with nature to living so as not to violate universal law); PLUTARCH, ON STOIC 
SELF-CONTRADICTIONS 1050c-d, in 1 LS, supra note 85, $ 54.T, at 331; 2 SVF, supra 
note 85, § 937, at 269, (reporting the views of Chrysippus as equating nature with 
reason, law, justice and providence); DIOGENES LAERTIUS 7.87-.88, in 1 LS, supra note 
85, § 63.C, at 395; 3 SVF, supra note 85, $ 178, at 43 (reporting views of Chrysippus 
in On Ends); DiG.1.3.2 (MARCIAN 1) (quoting Chrysippus, On Law, that law is 
prescribed by nature). 

91. See EUSEBIUS, EVANGELICAL PREPARATION 15.15.3-.5, in 1 LS, supra note 
85, 8 67.L, at 431; 2 SVF, supra note 85, $ 528, at 169 (discussing natural law). Fora 
discussion of Cicero's loose technique when translating Stoic terms from Greek to Latin, 
see CICERO, DE FINIBUS BONORUM ET MALORUM, IH.15, at 230-33 (H. Rackham trans., 
1914) [hereinafter CICERO, DE FINIBUS]. My interpretation of the Stoic conceptions of 
law and nature is in accord with numerous classic treatments of Stoic philosophy. See, 
e.g., FRIEDRICH, supra note 4, at 27-34; 1 LS, supra note 85, at 267. Long and Sedley 
state that: 

[tlo put it another way, physics is that part of Stoic philosophy which 

provides the terms and theories for understanding that the world functions 

according to laws of an omnipresent divine nature—a nature, moreover, 
which is through and through alive, generative, and designing all its products 
according to a rational plan. 

1 LS, supra note 85, at 267. 
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From this brief account, one can see that the Stoics and Aristotle 
have a fundamental disagreement about the nature of law. For Aristotle, 
it is a purely politico-ethical concept. For the Stoics, law plays an 
ontological and cosmological function, providing and sustaining the 
rational ordering and structure of the universe. Beyond this basic point 
(and because of it), the Stoics reject four more specific Aristotelian 
claims about natural law. ^ Each of these four specific doctrinal 
divergences will resurface in the work of the jurist Ulpian. 

. First, the Stoics believe that animals as well as men understand and 
follow natural norms. Both Aristotle and the Stoics assert that the scope 
of natural law is revealed through epistemology. Aristotle, however, 
believes that the concept of justice is revealed by, and apparently a 
function of, language, and thus known only to men.” The Stoics, in 
contrast, believe that the desire to follow natural norms is prelinguistic. 
Men, according to Stoic doctrine, have a natural impulse, originating in 
the soul, to pursue the things in accordance with nature.” Animals, 
however, have souls as well as men,” and thus animals too have natural 
impulses to act in accord with nature, and to seek conduct that is 
appropriate to them. As examples of such shared impulses, Cicero 
notes that men and animals alike, in accord with and following the voice 
of nature, possess a natural inclination to mate, to give birth, and to care 
for and raise children, a position apparently adopted by Chrysippus in 


92. See discussion supra Part III. 

93. See CICERO, DE FINIBUS, supra note 91, 4.32, at 334-35 CICERO, ON 
ENDS, 4.78, in 1 LS, supra note 85, $ 64.L, at 406 (stating the natural impulse to pursue 
things is appropriate to life and in accordance with nature). 

94. EUSEBIUS, EVANGELICAL PREPARATION 15.20.6, in 1 LS, supra note 85, 
$ 53. W, at 318; 2 SVF, supra note 85, $ 809, at 223 (stating that animals and men both 
have souls); HIEROCLES 1.5-33, 4.38-53, in 1 LS, supra note 85, $ 53.B, at 314 (stating 
that animals are composites of body and soul); PHILO, ALLEGORIES OF THE LAWS 2.22- 
23, in 1 LS, supra note 85, $ 47.P, at 284; 2 SVF, supra note 85, $ 458, at 149-50 
(stating that irrational animals have soul); STOBAEUS 1.213, 15-21, in 1 LS, supra note 
85, $ 46.D, at 275; 1 SVF, supra note 85, 8 120, at 34 (stating that animals have souls). 

95. STOBAEUS 2.86,17-.87,6, in 1 LS, supra note 85, § 53.Q, at 317; 3 SVF, 
supra note 85, $ 169, at 40 (stating that both rational and nonrational animals have 
impulses impelling them toward proper functions); DIOGENES LAERTIUS 7.85-.86, in 1 
LS, supra note 85, $ 57.A, at 346; 3 SVF, supra note 85, § 178, at 43 (reporting that 
under Stoic doctrine animals have natural impulses to follow and be directed by nature 
so they search for what is appropriate for them); PHILO, ALLEGORIES OF THE LAWS 2.22- 
.23, in 1 LS, supra note 85, $ 47.P, at 284; 2 SVF, supra note 85, $ 458, at 149-50 
(stating that irrational animals have souls, impression, and impulse); ALEXANDER, ON 
FATE 181,13-182,20, in 1 LS, supra note 85, $ 62.G, at 389-90; 2 SVF, supra note 85, 
$979, at 285-86 (stating that animals have a natural motion "in accordance with 
impulse."). 

96. CICERO, ON Enos 3.62-.68, in 1 LS, supra note 85, $ 57.F, at 348 (stating 
that animals have natural inclination to reproduce and rear children, and that some 
animals have natural inclination to do things for the sake of others as well as 
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his lost work On Justice as well.” ^ Chrysippus provides another 
example: all animals have a natural impulse toward self-preservation.?* 
Thus, through the shared faculty of impulse, both men and animals are 
thought have a common primordial desire to live in accordance with 
nature, and thus in accord with the supreme and divine law governing 
the world.” Animals, no less than humans, participate and live 
according to the divine normative scheme that governs the world. 

The Stoic belief that a set of natural and universal norms applies to 
and guides both humans and animals through the doctrines of impulse 
and soul is, in itself, a radical break with Aristotelian doctrine. The 
Stoics, however, make an even stronger claim. The Stoics call a subset 
of the activities in accord with impulse “proper functions." These 
proper functions are actions that, while natural and in accord with 
impulse, *are ones which reason dictates our doing" and that can be 
justified by reasoning as well." As examples of proper functions 
dictated by logos, the Stoics mention honoring our family and country, 
spending time with friends, looking after one's health, acting prudently 


themselves); see also CICERO, DE OFFICIIS, L11, at 12-13 (Walter Miller trans., 1913) 
[hereinafter CICERO, DE OFFICIUS). 

97. | See PLUTARCH, ON STOIC SELF-CONTRADICTIONS 1038b, in 1 LS, supra 
note 85, 8 57.E, at 348; 2 SVF, supra note 85, $ 179, at 43; 3 SVF, supra note 85, 
$ 724, at 206 (reporting Chrysippus's views in On Justice; humans and animals, except 
fish, have an affectionate relation of ownership and appropriation toward themselves and 
their offspring, in harmony with their needs); see also 1 LS, supra note 85, at 351-52. 
The fact that Chrysippus's idea occurs in a book on justice is further indication that 
animals participate in a divine world-juridical order with men, for the Stoics grounded 
their concept of justice on this notion of oikeiosis or appropriation to which Chrysippus 
refers. See ANONYMOUS COMMENTARY ON PLATO’S THEAETETUS 5.18-6.31, in 1 LS, 
Supra note 85, 8 57.H, at 350 (reporting the view of the Stoics that justice is derived 
from oikeiosis or appropriation). 

98. DIOGENES LAERTIUS 7.85-.86, in 1 LS, supra note 85, § 57.A, at 346; 3 
SVF, supra note 85, $ 178, at 43 (reporting the view of Chrysippus that animals have a 
natural impulse to self-preservation). 

99. Long and Sedley state: . 

What the present material indicates is a basic common ground in nature 

between animal and human behaviour in preserving oneself and looking after 

one's young. The Stoics are not saying that we should do these things 
because animals do them. They are claiming that animals and humans alike 

are so structured that such behaviour is natural and appropriate to them 

both. . . . Related to this point is the insistence that nature, as a providentia! 

power, establishes values or norms of appropriateness along with the 
physical structures it creates. 
1 LS, supra note 85, at 352 (emphasis in original). 

100. DIOGENES LAERTIUS 7.108-09, in 1 LS, supra note 85, $ 59.E, at 361; 
3 SVF, supra note 85, $$ 495-96 at 134-35 (stating that proper functions are those 
impulses which reason dictates that we do); see also STOBAEUS 2.85,13~.86,4, in 1 LS, 
supra note 85, $ 59.B, at 359-60; 3 SVF, supra note 85, § 494, at 134 (stating that 
proper functions are those things we do which have a reasonable justification). 
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and justly, marrying, conversing, and serving on embassies.'” 
Conversely, functions that are contrary to nature include adultery, theft, 
and violence.” The juridical character of some of these examples is not 
coincidental, for the Stoics conceive of rational ethical behavior as 
essentially legal in character: proper conduct is said to conform to the 
laws of life as a whole,'% because ethical conduct occurs when the soul 
is obedient to the supreme law. 

Given the definition and examples of proper functions provided by 
the Stoics, one might think that animals are incapable of understanding 
or following these natural, rational, and juridical laws of life. Stobaeus, 
however, makes the somewhat astounding claim that proper function 
extends to rational and nonrational animals alike. There are, I think, 
two ways to look at this claim. 

First, we must remember that the reason that dictates that we 
follow proper functions is the divine and eternal logos of the Stoics, and 
not some purely human and limited form of rationality. As we have 
seen, this logos pervades all matter and structures the world. From this 
cosmological perspective, it is not surprising that animals would respond 
to and act in accordance with natural norms. Under this view, following 
the dictates of reason means no more than acting naturally. 

The problem with this view is that the Stoics are clearly trying, 
through their definition of proper function, to draw a distinction between 
natural impulses (for example, to mate, to give birth, to care for and 
raise children, or to preserve oneself)" and actions that look more like 


101. See STOBAEUS 2.85,13-.86,4, in 1 LS, supra note 85, 8 59.B, at 360; 3 
SVF, supra note 85, § 494, at 134, (providing a list of proper functions, including those 
that are perfect (such as acting justly and prudently) and those which are labeled 
intermediate (such as “marrying, serving on embassies, and conversing")); DIOGENES 
LAERTIUS 7.108-.09, in 1 LS, supra note 85, $ 59.E, at 361; 3 SVF, supra note 85, 
$8 495-96, at 134-35 (stating that proper functions include “honouring parents, brothers 
and country, spending time with friends," and "looking after one's health"). 

102.  STOBAEUS 2.93 1-13, in 1 LS, supra note 85, $ 65.5, at 418; 3 SVF, supra 
note 85, $ 421, at 102-03; see also STOBAEUS 2.96,18-.97,5, in 1 LS, supra note 85, 
$ 59.M, at 363, STOBAEUS 2.96,18, in 3 SVF, supra note 85, $ 501, at 136 (stating that 
actions wrong and contrary to right reason include behaving unjustly and stealing). 

103. SENECA 3 AD LUCILIUM EPISTULAE MORALES 95.57, at 93 (Richard M. 
Gummere trans., 1925) [hereinafter SENECA, EPISTULAE MORALES]. 

104. CICERO, TUSCULAN DISPUTATIONS 4.53, in 1 LS, supra note 85, $ 32.H, at 
191-92 (discussing the views of the Stoics). ` 

105. STOBARUS 2.85,13-.86,4, in 1 LS, supra note 85, $ 59.B, at 359-60; 3 
SVF, supra note 85, $ 494, at 134 (stating that proper functions are those things we do 
which have a reasonable justification; extended to both rational and irrational animals). 

106. In support of this view, one notes that in one passage from Diogenes 
Laertius, proper function may be seen in plants as well. DIOGENES LAERTIUS 7.107, in 1 
LS, supra note 85, $ 59.C, at 360; 3 SVF, supra note 85, § 493, at 134 (stating proper 
function is seen in plants and animals). 

107. See supra notes 93-97 and accompanying text. 
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virtues. Indeed, Cicero insists that at the heart of the concept of proper 
functions lie the activities of selection and rejection, of discrimination 
and choice. Given this view, how are animals capable of proper 
functions? 

Though the Stoic fragments that have survived to the modern age 
do not provide a definitive answer, it is clear that the key to this puzzle 
lies in the distinctive attitude of the Stoics to nonhuman animals. In 
contemporary culture, we tend to view animals as fundamentally 
different than humans, creatures of pure instinct lacking self- 
consciousness and the ability to think. ? The Stoics share some of these 
views. The Stoics believe that animals are not fully rational and that 
they may be exploited for human purposes.' For this reason, it is 
tempting to view the Stoics as sharing more or less modern views. This 
view would be a mistake. 

The Stoics constantly stress the many natural similarities between 
man and animals. They do so, in part, because they view animals and 
humans as sharing the faculties of soul and impulse, and thus both 
animals and humans are in tune with the voice and dictates of nature.''' 
More significant, however, numerous Stoic texts insist that animals are 
in some manner intelligent, capable of basic cognitive powers and some 
degree of discrimination and choice.!!? This conviction comes through 
most clearly in a fragment from Sextus Empiricus, who writes: 


108. Cicero, ON ENDS 3.17, 20-22, in 1 LS, supra note 85, $ 59.D, at 360-61 
(discussing, inter alia, relation between selection and proper function); CICERO, DE 
FINIBUS, supra note 91, 3.31, at 250-51 (stating that a life in agreement with nature 
requires selection of things in accord with nature and rejecting those contrary to nature); 
see also STOBAEUS 2.76,9-15, in 1 LS, supra note 85, $ 58.K, at 357 (stating the end or 
purpose of life is a matter of selecting things according to nature and disselecting things 
not according to nature). 

109. That said, we certainly treat our domestic pets as thoughtful, self-conscious 
beings. Perhaps the best way to understand Stoic attitudes toward animals is to 
analogize their attitude to the ways in which we view dogs, to whom we attribute moral 
virtues such as affection, loyalty, and obedience. 

110. See, e.g., CICERO, DE FINIBUS, supra note 91, 3.67, at 286-87. This text 
forms the basis of Honoré's suggestion that Ulpian's extension of natural law to animals 
is not Stoic. HONORE, ULPIAN, supra note 14, at 82. Yet the fact that animals may be 
exploited for human purposes without violating natural law does not mean that the 
natural legal order does not extend to animals, but simply that it is the ultimate end or 
role of animals in that natural normative scheme to serve human ends. 

111. See supra notes 93-97 and accompanying text. 

112. Long and Sedley recognize that under Stoic doctrine, animals have some 
form of intelligence both similar to and different from that of men, and subsequently call 
this faculty “quasi-intelligence” or "the discriminating faculties natural to men and 
animals," terms which seem to nicely capture the Stoic notion of animals' advanced 
mental faculties. See 1 LS, supra note 85, at 287, 352. 
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According to Chrysippus (that arch-enemy of irrational 
animals!) the dog even shares in their legendary 'dialectic'. At 
any rate, this man says that the dog applies himself to a 
multiple “fifth indemonstrable' when he comes to a triple fork 
in the path, and, after sniffing the two paths which his quarry 
did not take, sets off at once down the third without even 
sniffing it. For, the ancient philosopher says, the dog is in 
effect reasoning: 'Either my quarry went this way, or this 
way, or this way. But neither this way, nor this way. 
Therefore this way.” 


Note that in this extraordinary passage, the “dialectic” dog is not 
following instinct or chasing a scent when he chooses the third path. 
Instead, the dog is reasoning, selecting the third path on the logical basis 
of the process of elimination. 

Ín addition to some apparent degree of dialectic reasoning, which 
apparently aids animals in making decisions, animals in Stoic doctrine 
possess other mental capabilities in common with man. In Stoic 
epistemological doctrine, the faculty of assent is a distinguishing mark 
of rationality.!!* Assent is the ability to affirm to one's self that one's 
sensory perceptions are accurate and reliable, so they may form the 
basis of action. As Long has noted, the "role of assent is judgmental, 
interpretative, and volitional.”' Given this definition, it would seem to 
us that assent is a purely human attribute. Surprisingly however, the 
Stoics assert categorically that animals are capable of assent just like 
humans." Animals also possess some rudimentary form of self- 
awareness and self-perception.''? Even Cicero, who usually rejects the 


113. SEXTUS EMPIRICUS, OUTLINES OF PYRRHONISM 1.69, in 1 LS, supra note 
85, $ 36.E, at 216. Thus, it appears that even Chrysippus, who believes that animals 
may be exploited for human ends, believes they are capable of some degree of 
reasoning. See CICERO, DE FINIBUS, supra note 91, 3.67, at 286-87. 

114. CICERO, ACADEMICA 2.37-.38, in 1 LS, supra note 85, § 40.0, at 248 
(stating that those robbed of sense perception and assent are robbed of their minds). For 
the place of assent in Stoic epistemology, see SEXTUS EMPIRICUS, AGAINST THE 
PROFESSORS 7.151-57, in 1 LS, supra note 85, $ 41.C, at 254—55; and 1 LS, supra note 
85, at 322 (stating that assent is a distinguishing mark of rationality in Stoic 
epistemology; nevertheless, Stoic texts suggest all animals have this faculty as well as 
impulse). 

115. LONG, STOIC STUDIES, supra note 85, at 274. 

116.  NEMESIUS, 291,1-6 in 1 LS, supra note 85, $ 53.0, at 317; 2 SVF, supra 
note 85, 8 991, at 290 (stating that animals have faculties of assent and impulse); 
ALEXANDER, ON FATE 181,13-182,20, in 1 LS, supra note 85, § 62.G, at 390 (stating 
that animals have faculties of impulse and assent); CICERO, ACADEMICA 2.37-38; in 1 
LS, supra note 85, § 40.0, at 248 (stating that living creatures have power of assent). 

117. | DIOGENES LAERTIUS 7.85-.86, in 1 LS, supra note 85, $ 57.A, at 346; 3 
SVF, supra note 85, § 178, at 43, (reporting Stoic doctrine that every animal has 
consciousness of its own constitution); SENECA, LETTERS 121.6-.15, in 1 LS, supra note 
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notion that animals are rational,'? concedes at one point that because 
animals have a soul or commanding faculty, there is something 
resembling intelligence in beasts.'? 

Thus, under Stoic doctrine, the gap between man and animals is 
significantly narrower than what a modern person might expect. Both 
men and animals share the faculties of impulse, self-perception, and 
assent, both are—at least for the earlier Greek Stoics, if not for the later 
Romans—in some sense intelligent and capable of making choices, and 
both are common participants in the same divine and rational cosmic 
Scheme. For this reason, the Stoics suggest that men wanting to 
determine whether a human practice is reasonable and natural or not—a 
proper function—may use animal behavior as a yardstick: if animals 
practice a certain type of behavior, then it is natural. Thus, according 
to Plutarch, Chrysippus counseled that incest, certain dietary habits, and 
proceeding from a birth or death directly to the temple were discredited 
“without reason," for one could “look to the beasts and infer from their 
behaviour that nothing of this kind is out of place or unnatural,"?! 
Note, here, that for Chrysippus, animals are not just a measure of what 
is natural, but a measure of what it is reasonable for men to accept or 
reject as well. In short, under Stoic doctrine, both animals and men 
share and participate in a common system of natural and divine juridical 
norms, which they understand and follow through both impulse and (for 
some of the Stoics, at least) a degree of self-awareness and cognitive 
intelligence. 

The Stoics make a second and equally radical break with Aristotle 
over the issue. of whether the natural or supreme law is universally 
recognized by men. Aristotle, as we have seen, believed that natural 
law was common and universally observed.'? The Stoics reject this 


85, 8 57.B, at 347 (stating that all animals, such as a child or a tortoise, are conscious of 
their own constitution and with this knowledge, with which they are born, strive for 
their natural motion); HIEROCLES 1.34-.39, 1.51-.57, 2.1-.9, in 1 LS, supra note 85, 
$57.C, at 347 (stating that all animals are born with self-perception and self- 
consciousness of their body parts and the purpose and function of those body parts). 

118. The Roman Stoics clearly state that animals are not rational. CICERO, DE 
LEGIBUS, supra note 89, 1.22-.23, at 320-21; CICERO, DE OFFICIIS, supra note 96, 1.11, 
at 12-13; SENECA, LETTERS 76.9-.10, in 1 LS, supra note 85, $ 63.D, at 395; 3 SVF, 
supra note 85, $ 200a, at 48 (stating that reason is man's peculiar good); SENECA, 
LETTERS 124.13-.14, in 1 LS, supra note 85, § 60.H, at 371 (stating that animals are 
not rational). 

119. CICERO, ON THE NATURE OF THE GODS 2.23-.25, 2.28-.30, in 1 LS, supra 
note 85, $47.C, at 281-82 (stating there is a commanding faculty resembling 
intelligence in beasts from which desires for things arise). 

120. PLUTARCH, ON STOIC SELF-CONTRADICTIONS 1044P-45A, in 1 LS, supra 
note 85, $ 67.F, at 430; 3 SVF, supra note 85, $8 753-54, at 187 (reporting the views 
of Chrysippus in Exhortations). 

121. 4d. 

122. See supra Part III. 
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claim. According to Stoic thought, the world is (in apparent but not, the 
Stoics claim, actual contradiction), through nature's plan, filled both 
with things that are in accord with and things that conflict with nature. ? 
God has made us disposed to select things that are in accord with 
nature, ^ but these natural tendencies to virtue'? can be disregarded, for 


men are capable of selecting things contrary to nature and supreme 


law, and indeed, usually do so.'” 


123. CLEANTHES, HYMN TO ZEUS; in 1 LS, supra note 85, $ 54.1, at 326-27; 1 
SVF, supra note 85, § 537, at 121-23 (discussing relation between universal law and the 
conduct of bad men); GELLIUS 7.1.1-.13, in 1 LS, supra note 85, $ 54.Q, at 329-30; 2 
SVF, supra note 85, $ 1169-70, at 335-36, (stating that nature's plan created both 
natural virtues and opposites); PLUTARCH, ON STOIC SELF-CONTRADICTIONS 1050F, 
1051A-B, in 1 LS, supra note 85, $ 61.R, at 382; 2 SVF, supra note 85, $8 1181-82, at 
339-40 (reporting views of Chrysippus). Chrysippus, by way of Plutarch, explains that 
things like the good cannot exist without their opposites, and thus the existence of the 
good requires the existence of vice and imperfections, "which cannot be removed 
completely." Thus, of vice he states that "in a way they do occur in accordance with the 
rationale (/ogos) of nature, and its occurrence is not, so to speak, useless in relation to 
the whole world." PLUTARCH, ON STOIC SELF-CONTRADICTIONS 1050f, 1051a-b, in 1 
LS, supra note 85, $ 61.R, at 382; 2 SVF, supra note 85, $8 1181-82, at 339-40. 

124.  EPICTETUS, DISCOURSES 2.6.9, in 1 LS, supra note 85, $ 58.J, at 356 
(quoting Chrysippus as saying that god has made man disposed to select things in accord 
with nature by impulse); STOBAEUS 2.86,17-.87,6, in 1 LS, supra note 85, $ 53.Q, at 
317; 3 SVF, supra note 85, $ 169, at 40 (stating that both rational and nonrational 
animals have impulses impelling them toward proper functions). 

125.  STOBAEUS 2.65,8, in 1 LS, supra note 85, at 381; 1 SVF, supra note 85, 
$ 566, at 129 (reporting the view of Cleanthes that "[a]l] men have natural tendencies to 
virtue"). 

126. CICERO, ON ENDS 3.31, in 1 LS, supra note 85, $ 64.A, at 401; 3 SVF, 
supra note 85, § 15, at 121-23 (stating that final good in life is selecting things in accord 
with nature and rejecting things contrary to nature); CLEANTHES, HYMN TO ZEUS, în 1 
LS, supra note 85, $ 54.H, at 326-27; GALEN, ON HIPPOCRATES' AND PLATO'S 
DOCTRINES 4.2.10-.18, in 1 LS, supra note 85, 8 65.7, at 413-14; 3 SVF, supra note 
85, $ 462, at 113-15 (discussing Chrysippus's views of bad conduct as a turning away 
from reason); GALEN, ON HIPPOCRATES’ AND PLATO’S DOCTRINES 4.6.2-3, in 1 LS, 
supra note 85, $ 65.T, at 418; 3 SVF, supra note 85, § 473, at 122-24; STOBAEUS 
2.93.1-.13, in 1 LS, supra note 85, $ 65.8, at 418; 3 SVF, supra note 85, $ 421, at 
102-03 (discussing sickness and conduct contrary to nature, including theft, violence and 
adultery); STOBAEUS 2.76,9-15, in 1 LS, supra note 85, $ 58.K, at 357 (stating that the 
end of life is a matter of selecting things according to nature and disselecting things not 
according to nature). 

127. According to the Stoics, man rarely selects the path in accordance with 
nature and universal law. As Alexander reports, the Stoics believe “the majority of men 
are bad.” ALEXANDER, ON FATE 199.14-.22, in 1 LS, supra note 85, $ 61.N, at 381; 3 
SVF, supra note 85, $ 658, at 165. Indeed, some of the more hardcore Stoics believed 
that only one or two men in history had truly lived in accord with nature, insisting, to 
the chagrin of most of the non-Stoic classical world, that even Plato was a moral failure. 
See id. (reporting the views of the Stoics); see also CICERO, DE FINIBUS, supra note 91, 
4.56, 4.64, at 360-61, 370-71; CICERO, DE orFICUS, supra note 96, 3.16, at 282-85. 
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On the legal and civic plane, this penchant for evil means that most 
cities pass laws that violate natural law!” and that many universal human 
legal institutions and laws, such as private property, are unjust and 
contrary to nature.' As a result, the Stoics argue that one cannot, as 
Aristotle supposed, conclude that a human practice is natural simply 
because it is universal.“ 

In a third major break with Aristotle, the Stoics argue that slavery 
is unnatural.?' Aristotle, one recalls, argued that slavery was natural 
because it was based on natural inequalities. The Stoics reject this 
theory. Instead of talking about the natural differences that exist among 
men, they stress the natural commonality and equality of all men, and, 
in some texts, women. ?* 


128. See Dio CHRYSOSTOM, THE EIGHTIETH DISCOURSE ON FREEDOM, in 5 Dio 
CHRYSOSTOM 318-19 (Lamar Crosby trans., 1951). 

129. CICERO, DE OFFICIIS, supra note 96, 1.21, at 22-23 (stating that private 
property is not natural). Other examples provided by Cicero of unjust laws that violate 
the laws of nature include the early Roman law against Plebian-Patrician marriage, see 
CICERO, DE RE PUBLICA, supra note 38, 2.63, at 174-75, a proposed law which would 
allow a Roman dictator to put citizens to death without trial, see CICERO, DE LEGIBUS, 
supra note 89, 1.42, at 342-45, and certain agrarian reform laws passed circa 91-100 
B.C., see id. 2.14, at 386-87. In a more general vein, Cicero notes the existence of 
"wicked and unjust statutes" and "the many pestilential statutes which nations put in 
force." Id. 2.11-.13, at 384-85. 

130. CICERO, DE LEGIBUS, supra note 89, 1.42, at 342-45. 

131. This argument was not new to the Stoics. In Aristotle's time, people were 
already arguing that “mastery is against nature." ARISTOTLE, POLITICS, supra note 55, 
1253b, at 38. 

132. See supra Part III. 

133. PLUTARCH, ON THE FORTUNE OF ALEXANDER 329A-B, in 1 LS, supra note 
85, $ 67.A, at 429; 1 SVF, supra note 85, 8 262, at 60-61 (reporting on the views of 
Zeno in the Republic as saying we should regard all men as our fellow citizens and local 
residents, and there should be one way of life and order); EPICTETUS, DISCOURSES 
2.10.1-.12, in 1 LS, supra note 85, $ 59.Q, at 364; see also CICERO, DE FINIBUS, supra 
note 91, 3.62-.63, at 280-83; CicERO, DE LEGIBUS, supra note 89, 1.29, at 328-29; 
EUSEBIUS, EVANGELIC PREPARATION 15.15.3—.5, in 1 LS, supra note 85, $ 67.L, at 431; 
2 SVF, supra note 85, $ 528, at 169 (stating that men are members of a community 
because of their participation in reason, which is natural law); SENECA, 1 EPISTULAE 
MORALES, supra note 103, 47.10, at 306-07. Eusebius's belief that human equality is 
grounded in a shared faculty of reason is a direct rejection of Aristotle's belief that the 
differing abilities of men to reason produce natural, and thus justified, hierarchies. 
Another indication of a Stoic belief in equality is Zeno's idea that men and women in the 
ideal community would wear the same type of clothes. DIOGENES LAERTIUS 7.32-.33, in 
1 LS, supra note 85, $ 67.B, at 430. In Republic, Cicero appears to endorse, in a 
number of places, the natural theory of inequality. In each case, however, the context 
indicates that he is merely reviewing the typical arguments in favor of monarchical and 
aristocratic forms of government, and not actually endorsing these views. See CICERO, 
DE RE PUBLICA, supra note 38, 1.43, at 66-69 (discussing monarchy), 1.52, at 78-81 
(discussing aristocracy). 

134. See LONG, STOIC STUDIES, supra note 85, at xiii (stating that texts of 
Lactantius and Musonius support equality for women). 
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Because of this strong egalitarian streak, the Stoics regard slavery 
as an unnatural condition. Epictetus, for example, states that one proper 
function (in the technical, Stoic sense of the phrase: an impulse in 
accord with nature and dictated and justified by logos) of a human being 
is to keep free from slavery and subordination. 

The Stoic belief that universal human practices such as private 
property and slavery can be (and often are) unnatural commits them, 
logically, to a rejection of Aristotle’s two part legal taxonomy. 
Consider the cases of slavery and private property. Assuming, as the 
Stoics do, that these legal institutions are unnatural, they cannot be 
described by Aristotle's system. Neither slavery nor private property is 
particular to one state, for both existed everywhere to some degree in 
the ancient world. Nor, however, are they natural according to Stoic 
doctrine, as Aristotle suggests all common legal practices must be. 
Thus, as a logical matter, Stoic doctrine seems to require adoption of a 
more flexible legal taxonomy, which is capable, as Aristotle's theory is 
not, of describing legal institutions that are universal or common among 
men but not natural. This taxonomy might distinguish between three 
types of laws: specific, common, and natural. The first category would 
include the unique laws of specific states. The second category would 
embrace universal humari institutions, such as slavery and private 
property. The third category, given Stoic beliefs about animals and 
natural law, would include all those natural practices which all animals 
and men share alike. Under such a three-part scheme, universal but 
unnatural human legal institutions could be properly classified, which 
was impossible in Aristotle's scheme. 

Did the Stoics adopt a tripartite taxonomy of law? Given the 
Stoics’ fascination with questions of law" and their notorious penchant 
for inventing new philosophical terminology, one can easily imagine 
them doing so. Unfortunately, the texts in which we might expect to 
find a Stoic legal taxonomy, such as Chrysippus's On Law and On 
Justice, have been lost. As a result, there is no conclusive evidence to 
resolve the question one way or another. However, relevant surviving 
texts from Plutarch and Cicero strongly suggest that both the Greek and 


135.  EPICTETUS, Discourses 2.10.1~.12, in 1 LS, supra note 85, $ 59.Q, at 
364; see also EPICTETUS, DISCOURSES 1.13 (stating that slave owners ignore the divine 
law). For a discussion of the Stoic rejection of slavery, see HONORÉ, ULPIAN, supra 
note 14, at 81. Zeno asserts that someone living virtuously, and thus in accord with 
nature, is free, but someone who is not virtuous is a slave. See DIOGENES LAERTIUS 
7.32-33, in 1 LS, supra note 85, 8 67.B, at 430 (reporting Zeno's views). 

136. See, e.g., CICERO, DE OFFICIIS, supra note 96, IIL.89—.92, at 362-69 
(describing typical Stoic debates about law). 

137. See CICERO, DE FINIBUS, supra note 91, III.5. 11.15, IV.7, IV.21, at 220- 
21, 230-33, 306-09, 324-25. 
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Roman Stoics believed, in opposition to Aristotle, that law has three 
parts, not two. 

Plutarch's work On the Fortune of Alexander contains a brief 
discussion of Zeno's ideas on the well-regulated society, in which Zeno 
appears to adopt a tripartite classification of law.* Plutarch writes: 


The much admired Republic of Zeno . . . is aimed at this one 
main point, that our household arrangements should not be 
based on cities or parishes, each one marked out by its own 

` legal system, but we should regard all men as our fellow- 
citizens and local residents, and there should be one way of 
life and order, like that of a herd grazing together and nurtured 
by a common law.” 


This passage utilizes and refers to three distinct concepts of law. First, 
Zeno asserts that the laws of the ideal community should not *be based 
on cities or parishes, each one marked out by its own legal system." 
These quoted phrases refer to what Aristotle would call specific law— 
the unique laws that each city or state promulgates to regulate its own 
affairs. This concept of specific municipal law is clearly distinct from 
the Stoic notion of the divine and natural universal law of god. Second, 
Zeno goes on to argue that instead of such a state-by-state system, we 
should *regard all men as our fellow-citizens and local residents, and 
there should be one way of life and order, like that of a herd grazing 
together and nurtured by a common law." This Stoic notion of “one 
way of life and order," a common human legal regime, is distinct from 
both the specific and the natural universal law. It is clearly different 
from the specific law, for the two concepts are expressly contrasted. 
Moreover, it cannot be coextensive with the universal or natural law for 
two reasons. First, Zeno restricts the scope of this common legal 
regime to men alone: it is only analogous to, or “like,” the universal 
law under which all animals live. Second, Zeno suggests that man 
should adopt such a regime, implying that it does not now exist, or 
exists only imperfectly. In contrast, for the Stoics, the universal, 
natural and divine law already exists, and has always existed, for this 
eternal and unchanging law came into existence simultaneously with the 
divine mind. ? Thus, Zeno appears in this fragment to have embraced 
precisely the kind of tripartite classification scheme we would expect a 


138. PLUTARCH, ON THE FORTUNE OF ALEXANDER 329A-B, in 1 LS, supra note 
85, $ 67.A, at 429; 1 SVF, supra note 85, $ 262, at 61-62. 

139. Id. 

140. CICERO, DE LEGIBUS, supra note 89, IL. 10-.11, at 380-83, CICERO, DE RE 
PUBLICA, supra note 38, 111.33, at 210-11. 
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Stoic to adopt, distinguising between (1) specific, (2) common human, 
and (3) natural universal law applicable to men and animals alike. 
Cicero's works also appear to adopt a legal trichotomy, describing 
three distinct types of law—ius civile, ius gentium, and lex or ius 
naturae." Cicero speaks of "the statutes of particular communities, in 
accordance with which in individual states the public interests are 
maintained."!? This category embraces the distinctive positive laws of 


.particular states. As examples of such specific laws, Cicero notes the 


Roman state's own ius civile? and the laws of Athens and of Sparta." 


Second, Cicero contrasts the laws of particular communities with 
the “natural law."'? This “natural law” is simply a new Latin name for 
the Greek Stoic concept of the divine, natural, and rational universal law 
that gives order and structure to the world." Accordingly, Cicero 
attributes to this natural law all of tbe traditional Stoic names and 


141. Cicero was, by his own admission, a member of the New Academy, and 
not a Stoic, and thus taking his views as typically Stoic in those cases when he is not 
clearly espousing or discussing Stoic doctrine can lead to error. See CICERO, DE 
OFFICHS, supra note 96, 11.7, at 174-75. However, the New Academy, as Cicero 
himself noted, was an eclectic school, giving its members "wide liberty" to adopt the 
views of other schools. Id. 111.20, at 288-89. Throughout his works, Cicero frequently 
acknowledged his great debt to the Stoics, claimed to be presenting or translating their 
views, or noted his agreement with Stoic doctrine. See, e.g., CICERO, DE LEGIBUS, 
supra note 89, IIT. 14, at 474-77; CICERO, DE OFFICHS, supra note 96, 1.62, 11.16, 11.35, 
1.51, 11.60, 01.7, 111.20, 111.34, at 64-65, 182-85, 202-05, 220-21, 232-33, 276-77, 
286-89, 300-01; CICERO, DE RE PUBLICA, supra note 38, 1.34, at 58-59. As a result, 
the presence of a legal trichotomy in Cicero's works would suggest that such a taxonomy 
was in use among the Stoic community. 

142. Cicero, DE OFFICIIS, supra note 96, 111.23, at 290-91. 

143. CICERO, DE LEGIBUS, supra note 89, 1,17, at 314-17. For references to the 
ius civile, see id., supra note 89, 1.34, at 334-35; CICERO, DE OFFICIIS, supra note 96, 
11.50, 11.65, III.65, IIL.69, at 221, 238-39, 334-35, 338-41; CICERO, DE RE PUBLICA, 
supra note 38, 1.2, at 14-15. 

144. See CICERO, DE LEGIBUS, supra note 89, 1.57, at 362-63; CICERO, DE 
OFFICIIS, supra note 96, 111.69, at 338-41. 

145. Cicero uses at least three separate terms for natural law: lex naturae, see 
CICERO, DE OFFICHS, supra note 96, 111.27, 111.30-31, IIL.69, at 294-97, 338-39, 
CICERO, TUSCULAN DISPUTATIONS, 1.30, at 36-37 (King ed. 1971), lex naturalis, see 
CICERO, DE NATURA DEORUM, 1.36, at 36-37 (H. Rackham trans., 1933) [hereinafter 
CicERO, DE NATURA DEORUM], and ius naturae, see CICERO, DE INVENTIONE 2.65, 2.67, 
2.161, at 230-31, 328-29 (Hubbell ed. 1976). For other references to the natural law, 
see, for example, CiCERO, DE FINIBUS, supra note 91, V.47, at 446-47; CicERO, DE 
LEGIBUS, supra note 89, 1.56, at 360-63; CICERO, DE OFFICIIS, supra note 96, 1.102, 
111.27, 111.30, at 102-05, 292-97; CICERO, DE RE PUBLICA, supra note 38, 1.27, at 48- 
49. For examples of what the natural law forbids, see CICERO, DE OFFICIIS, supra note 
96, 111.283, II1.30-.31, at 294-97; CICERO, DE RE PUBLICA, supra note 38, 1.27, at 48- 
49. Cicero expressly contrasts the natural law with ius civile. CICERO, DE OFFICIIS, 
supra note 96, I11.69, at 338-39. 

146. See CICERO, DE NATURA DEORUM, supra note 145, 1.36, at 38-39 (noting 
that the idea of a divine natural law originates with Zeno and the Stoics). 
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qualities: it is “eternal” and rational,“ the “supreme Law,” the 
"True law," the “right reason of supreme Jupiter,"?' and the 
“foundation of Justice. "'? 

Third, Cicero speaks of the ius gentium." Cicero never defines 
this term, and thus its exact meaning in his texts remains unclear. The 
ius gentium is certainly distinct from the ius civile, for Cicero expressly 
contrasts the two terms in De officiis.^' It is less clear that the ius 
gentium is completely distinct from the natural law. In De officiis, for 
example, Cicero appears at one point to equate the ius gentium with 
nature, suggesting that the two terms may have the same referent.” 
Three other references, however, imply that for Cicero, the concepts of 
ius gentium and the natural law are distinct. 

In De haruspicum responsis, Cicero notes that while uscapio, 
which allows persons to cure defects in title and obtain prescriptive 
rights to property, is allowed under the ius civile, it is sanctioned in the 
case under discussion by both the ius gentium and the ius naturale. 
This repetition of terms would be unnecessary if the two terms were 
completely coterminous. In De legibus, Cicero distinguishes between 
the law that is *made in agreement with that primal and most ancient of 
all things, nature,” and the “laws of peoples." The natural law, 
Cicero writes, is heavenly and divine.' It is “not a product of human 


3 


147. CICERO, DE RE PUBLICA, supra note 38, 111.33, at 210-11. 

148. CICERO, DE LEGIBUS, supra note 89, 1.18, 1.33, at 316-17, 332-33; 
CICERO, DE OFFICIIS, supra note 96, 1.102, I1I.23, at 102-05, 290-91; CICERO, DE RE 
PUBLICA, supra note 38, 111.33, at 210-11. 

149. Cicero, DE LEGIBUS, supra note 89, IL. 11, at 382-83 (discussing "summa 
lex”). 

150. CICERO, DE RE PUBLICA, supra note 38, 111.33, at 210-11 (discussing “vera 
lex”); see also CICERO, DE LEGIBUS, supra note 89, II.11, at 382-83 (discussing vera 
lex). 

151. CICERO, DE LEGIBUS, supra note 89, II.10, at 380-83. 

152. Id. 1.43, at 344-45. 

153. See, e.g., CICERO, DE OFFICIIS, supra note 96, 111.69, at 338-41; CICERO, 
DE RE PUBLICA, supra note 38, L2, at 14-15; see also CICERO, DE HARUSPICUM 
RESPONSIS, 14.32, at 356-57 (N.H. Watts trans., 1923) [hereinafter CICERO, RESPONSIS]. 

154. CICERO, DE OFFICHS, supra note 96, 111.69, at 338-41 ("Itaque maiores 
aliud ius gentium, aliud ius civile esse voluerunt; quod civile, non idem continuo 
gentium, quod autem gentium, idem civile esse debet." Translated: "It is for this reason 
that our forefathers chose to understand one thing by the [ius gentium] and another by 
the [ius civile). That which is in the [ius civile] is not necessarily also in the [ius 
gentium]; but the [ius gentium] ought to be also the [ius civile]."). 

155. d. 11.23, at 290-91 (“Neque vero hoc solum natura, id est iure 
gentium.”). 

156. See CICERO, RESPONSIS, supra note 153, 14.31-.32, at 356-57. Under 
uscapio, persons could obtain prescriptive rights to real and personal property even 
though their title was defective. See NICHOLAS, supra note 2, at 122-28. 

157. CICERO, DE LEGIBUS, supra note 89, II.8-.13, at 380-87. 

158. ld. 
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thought, nor is it any enactment of peoples."? In contrast, the ius 


gentium appears, by its very name and in Cicero's usage, to refer to 
human legal institutions and laws.'* Finally, a seemingly conclusive 
passage appears in De officiis, where Cicero expressly contrasts the 
three types of laws. Cicero is discussing the deceptive practice of 
selling goods, such as a house, without providing notice to the buyer of 
its defects. Cicero writes: 


Hoc quamquam video propter depravationem consuetudinis 
neque more turpe haberi neque aut lege sanciri aut iure civili, 
tamen naturae lege sanctum est. Societas est enim (quod etsi 
saepe dictum est, dicendum est tamen saepius), latissime 
quidem quae pateat, omnium inter omnes, interior eorum, qui 
eiusdem gentis sint, propior eorum, qui eiusdem civitatis. 
ltaque maiores aliud ius gentium, aliud ius civile esse 
voluerunt; quod civile, non idem continuo gentium, quod 
autem gentium, idem civile esse debet. Sed nos veri iuris 
germanaeque iustitiae solidam et expressam effigiem nullam 
tenemus, umbra et imaginibus utimur. Eas ipsas utinam 
sequeremur! Feruntar enim ex optimis naturae et veritatis 
exemplis. 


I see that because custom is so corrupted such behavior is 
neither thought dishonorable nor forbidden by statute or the 
civil law. It is, however, forbidden by the law of nature. For 
there is a fellowship that is extremely widespread, shared by 
all with all (even if this has often been said, it ought to be said 
still more often); a closer one exists among those of the same 
nation [(gentis)], and one more intimate still among those of 
the same city [(civitatis)]. For this reason, our ancestors chose 
to understand the law of nations [(ius gentium] and the civil 
law [Gus civile)] to be different; everything in the civil law 
need not be in the law of nations, but everything in the law of 
nations ought also to be part of the civil law. We, however, 
do not have the firm and lifelike figure of true law and genuine 
justice: we make use of shadows and sketches. I wish we 
would follow even those! For they are drawn from the best. 
examples of nature and truth.'*! 


159. dd. 11.8, at 380-81. 

160. See CICERO, DE OFFICIIS, supra note 96, 111.69, at 338-41 (stating that the 
ius gentium ought to be incorporated into the ius civile, and noting that the ius gentium 
was well understood by his Roman forefathers). 

161. Cicero, ON DUTIES, 111.69, at 124-26 (M.T. Griffin & E.M. Atkins eds., 
1991). : 
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Here, Cicero distinguishes not only between ius civile and ius gentium, 
but emphasizes that these two types of laws are distinct from the true 
law drawn from nature. This suggests that a firm line exists in Cicero's 
mind between ius gentium, a body of law apparently well-known and 
understood by Romans and that ought to be reflected in or incorporated 
by the ius civile, and the natural and true law, which men understand 
less distinctly, and which exists apart from, and is only poorly reflected 
in, human legal institutions. 

From this brief analysis, one may draw two conclusions. First, 
Cicero uses, and apparently feels the need to use, three distinct 
classificatory terms to describe the law. Second, those terms do not 
appear to have identical referents, because Cicero's usage is not 
consistent with that interpretation. In short, the most relevant surviving 
texts from both Zeno and Cicero suggest that the Stoics adopted, in 
opposition to Aristotle, a tripartite legal classificatory scheme. 


VI. THE INFLUENCE OF THE STOICS UPON ULPIAN 


With this understanding of Stoic legal doctrine as a background, it 
is clear that Ulpian's jurisprudeniial comments in Book One of the 
Digest are Stoic in origin. Indeed, Ulpian's comments on the types of 
laws and the character of natural law follow Stoic doctrine, and reject 
that of Aristotle, in five particulars.’ First, using terms reminiscent of 
Cicero, Ulpian adopts a legal trichotomy, dividing law into the ius 
naturale, ius gentium, and ius civile '® 

Second, Ulpian, like the Stoics before him, rejects Aristotle's belief 
that the natural law is, as an' epistemological matter, revealed to or 
understood by humans alone. Instead, following Stoic doctrine, ^ 


Ulpian believes the universal natural legal order extends to and is. 


understood by animals as well as men.!9 


162. The Roman jurists were well acquainted with Stoic doctrine and, in 
particular, with the writings of Greek, and not just Roman, Stoics. For example, an 
excerpt from Marcian preserved in the Digest quotes the Stoic philosopher Chrysippus, 
whom Marcian labels “a philosopher of supreme Stoic wisdom." DiG. 1.3.2 (MARCIAN, 
INSTITUTES, bk. 1). For a discussion of the jurists’ knowledge of Stoic writers, see 
ERNST BLOCH, NATURAL LAW AND HUMAN DIGNITY 19 (Dennis J. Schmidt trans., 
1986). f 
163. Dic. 1.1.1, .6. 

164. See supra Part V. | 

165. Dic. 1.1.1. Winkel and Honoré both assume that Ulpian's extension of 
law to animals cannot be Stoic in origin. See HONORE, ULPIAN, supra note 14, at 82; 
Winkel, Einige bemerkungen, supra note 37, at 447; Winkel, Lehre und Ulpians, supra 
note 37, at 676-78. Both base this conclusion on a reading of one text—Cicero’s De 
finibus 3.67. 1 disagree with their assessments. This passage from De finibus does not 
state that animals do not understand or participate in a natural normative legal scheme, 
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Third, the examples of ius naturale that Ulpian provides are Stoic 
in origin. As we have seen, Chrysippus and Cicero cite marriage, sex, 
and the raising of children as examples of the law of nature at work, 
which men and animals alike know and tend to follow through the 
natural faculty of impulse. ó ^ Likewise, Ulpian uses marriage, 
procreation, and child-rearing as major examples of natural legal 
phenomena.'*” 

Fourth, Ulpian follows the Stoics in rejecting Aristotle's notion that 
ali universal human legal practices are natural in origin. Ulpian, putting 
meat on the bare bones of Cicero's notion of ius gentium, defines ius 
gentium as the body of law that “all human peoples observe." 9* But, he 
insists, the fact that ius gentium "is not co-extensive with natural law 
can be grasped easily, since the latter is common to all animals whereas 
the ius gentium is common only to human beings among themselves. "^? 
In short, for Ulpian as for the Stoics, one cannot conclude that a law is 
natural simply because all men follow it: rather, it is natural only if it is 
followed by animals as well.!” 

Finally, Ulpian follows the Stoics in rejecting Aristotle's natural 
theory of inequality and his natural justification of slavery. Ulpian flatly 
declares, in Stoic fashion, the essential equality of all men."' On this 
basis, he asserts that slavery, though universal, is unnatural.'” 


as both Ulpian and the stoics claim. Rather, Cicero makes a different point here—that 
Stoics believe there is no law between men and animals, so that men may exploit animals 
without fault. This comports with Stoic doctrine, for though both animals and men 
participate in the natural normative scheme, exploitation of animals by man is in 
accordance with nature. In De natura deorum, for example, Cicero states: 

as Chrysippus cleverly put it, just as a shield-case is made for the sake of a 

shield and the sheath for the sake of a sword, so everything else except the 

world was created for the sake of some other thing: thus, the corn and fruits 
produced by the earth were created for the sake of animals, and animals for 

the sake of man: for example the horse for riding, the ox for ploughing, the 

dog for hunting and keeping. 

CICERO, DE NATURA DEORUM, supra note 145, 2.37, at 158-59. 

166. See supra notes 93-97 and accompanying text. 

167. Dic. 1.1.1. Note that the examples Ulpian uses are not of natural proper 
functions, which have a rational justification, but only of institutions based on natural 
impulses. This choice may stem from the fact that Ulpian, like Cicero and Seneca 
before him, has rejected the Greek Stoic notion than animals are rational. If this is the 
case, then the common human-animal normative sphere would extend only to 
nonrational impulses, which govern activities like child-birth and rearing. Jd. 

168. ld. 

169. ld. 

170.  Ulpian's decision to follow the Stoics on this point provides one important 
reason why he must, contra Aristotle and Gaius, adopt a legal trichotomy, as noted 
above. 

171. Dic. 50.17.32 (ULPIAN, SABINUS, bk. 43); see also HONORE, ULPIAN, 
supra note 14, at 80. ] 

172. Dic. 1.1.4. 


Cicero and Modern Law 


2004:905 Philosophical Foundations of Roman Law 939 


Thus, Ulpian adopts five particular views of natural law which not 
only mirror Stoic doctrine, but that clash with the views adopted by 
Aristotle and Gaius. This suggests that the sharp differences between 
Gaius's and Ulpian's accounts of natural law are not accidental or 
haphazard, but are rooted in the philosophical debate between 
Aristotelians and Stoics over the character, origin, and function of 
natural law. 

VII. CONCLUSION 


My account of the philosophical influences at work in the Gaius and 
Ulpian excerpts in Book One improves our understanding of the Digest 
in several important ways. First, it provides us with an intellectual 
context within which to assess and understand Ulpian's views on natural 
law. The Ulpian excerpt at D.J.J./ has long been viewed as an oddity, 
perhaps a Byzantine interpolation, perhaps the result of the influence of 
unidentified philosophers from the fringes of the Roman world, 
Pythagoreans or neoplatonists.'? In truth, Ulpian's account of natural 
law in Book One of the Digest is not odd at all. Ulpian's extension of 
natural legal norms to animals looks bizarre to us, but to a classical 
Roman it would have appeared to follow basic Stoic doctrine, which 
viewed animals and men as fellow (though not equal) participants in the 
divine, natural and rational legal order. Ulpian’s views, in short, are 
not anomalous: for the classical Roman world, they are mainstream. 

My analysis also improves and makes coberent our understanding 
of Ulpian. Ulpian's writing forms the core of the Digest, providing 
two-fifths of the selected texts."* Thus, it appears that the compilers of 
the Digest viewed Ulpian as the prototypical classical jurist. If this is 
correct, it would be strange if Ulpian's jurisprudential views deviated 
substantially from conventional classical Roman norms, as numerous 
prior scholars have suggested. If, however, his views are Stoic in 
origin, and thus fall within the Roman philosophical mainstream, then 
they conform to and confirm our picture of Ulpian as the quintessential 
classical jurist." 


173. See supra Part II. 

174. HONORE, ULPIAN, supra note 14, at vii. In Ulpian, Honoré notes that texts 
from Ulpian form two-fifths of the Digest, and that for "most topics Justinian's 
compilers chose Ulpian's account as their core text.” Jd. 

175. Honoré has suggested that "Ulpian is the Roman lawyer whose thinking 
most clearly has a basis in theory," that he was on a "search for a philosophy 
underpinning law,” and that his views were generally Stoic in orientation. Jd. at ix, 78, 
80-81. If Ulpian is truly a theory-oriented jurist on a philosophical quest, then it would 
be odd for him to abandon his generally Stoic views of law for neoplatonic or 
Pythagorean theory on such a basic and fundamental point as the classification of law 
and the character of natural law. 
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The fact that Ulpian's views on law follow Stoic doctrine may also 
alter our understanding of the process by which Book One was edited. 
If Ulpian's views are an oddity, a curiosity, then why did the editors of 
the Digest select them to serve as the Digest's very first passage? 
Savigny, committed to the view that Ulpian's views are bizarre and 
incorrect, can only conclude that the editors’ decision was 
*gedankenlos"—without thought or careful consideration.’ If, 
however, Ulpian’s views express basic Stoic doctrine, then it is totally 
fitting and appropriate that they open a compendium of classical Roman 
law. 

More speculatively, my analysis may give us some insight into the 
reason why the compilers of the Digest opened their work with a gross 
contradiction between Gaius and Ulpian, despite their stated goal of 
eliminating such tensions. This editing decision may reflect 
carelessness, or, possibly, a belief that these jurisprudential texts were 
merely ornamental, their contradictory character insignificant. A 
different view is possible, however, if, as I have suggested, the Gaius 
and Ulpian texts reflect two competing and contradictory views of 
natural law and natural inequalities, from two equally important and 
authoritative schools. Given this philosophical context, the compilers 
may have felt that inclusion of both texts, without editing or 
compromise, was appropriate. In short, the compilers of the Digest may 
have understood that the Gaius and Ulpian excerpts represented two 
very different but equally influential philosophical accounts of the law. 
Given this awareness, the compilers may simply have been hesitant to 
make a choice, to privilege one philosophical tradition above the other. 

Finally, and perhaps most important of all, my analysis may help us 
understand the impact of Greek philosophy on Roman legal doctrine. 
Numerous scholars have claimed that this influence was negligible: that 
Roman lawyers were practical and pragmatic, uninterested in theory, 
and that Greek philosophical theories of natural law played little role in 
the formation of Roman legal thought. For example, Wolff claims that 
Greek ideas of natural law had only a "superficial influence on Rome's 
classical jurists and on postclassical jurisprudence.” ^ Similarly, 
Nicholas suggests that juristic references to ius naturale are largely 
“ornamental.” Kunkel remarks that the jurists used natural law in 
their writing “simply as a perfunctory introductory flourish.” 

This conclusion may be erroneous. It is true that the classical 
Roman legal jurists do not generally cite philosophical texts or 


176. SAVIGNY, supra note 24, at 341. 

177. Hans JULIUS WOOLF, ROMAN Law: AN HISTORICAL INTRODUCTION 214 
(1951). 

178. NICHOLAS, supra note 1, at 56. 

179. KUNKEL, supra note 2, at 100. 
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philosophical doctrine as legal authority, but to use explicit reference as 
the test for philosophical influence seems a bit naive. After all, 
American courts do not routinely quote Locke when deciding property 
cases, or Montesquieu on the separation of powers, yet these 
philosophers undoubtedly influenced our legal doctrines in these areas. 

How should we try to measure the impact of Greek philosophical 
theories on classical Roman law? Law and philosophy, I suggest, exist 
in a dialectic relationship of mutual dependence and influence. Societies 
will not adopt or retain legal norms that conflict with their fundamental 
philosophical convictions: they will either abandon laws that conflict 
with their beliefs or, in the alternative, change their philosophy. Either 
way, the result is a general concordance between law and philosophical 
values. Thus, a scholar seeking to identify ways in which philosophy 
has shaped the legal norms of another culture, such as classical Rome, 
might begin by identifying areas in which our contemporary legal order 
and their laws conflict, and then seek to determine whether that legal 
conflict can be traced back to a similar gap or conflict between 
philosophical beliefs. 

For an example, let us consider marriage, an issue discussed by 
Ulpian in Digest Book One. In contemporary America, we view 
marriage as a legal status conferred by the state after persons comply 
with specified formal requirements and conduct a formal ceremony. 
Because we view marriage as a formal legal status conferred by 
complying with bright-line tests, whether someone is legally married or 
not is usually abundantly clear. And this clarity is important, of course, 
because marriage has serious practical implications in our legal regime, 
in areas as diverse as property disposition, taxes, and the laws of 
evidence. 

The Romans possessed a radically different view of marriage.'?! 
Marital status in the Roman Empire was inferred from the factual 
relationship between the two parties, and not derived from formal legal 
requirements. ? As Barry Nicholas has stated: 


[A]l that was required for a valid marriage was a 
manifestation of a common intention to be married. And what 
constituted an intention to be married, as opposed to an 
intention merely to live together, was a question of fact, of 
social convention. Similarly, the intention must be manifested 
in some act, but what this act must be, except that it need not 


180. Dic. 1.1.1. 
181. NICHOLAS, supra note 1, at 80. 
182. dd. 
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be consummation, was again left to be settled as a question of 
fact. 185 


As a result, there was considerable “uncertainty in some cases as to 
whether a union was (or was still) a marriage.” In short, the 
existence of a Roman marriage was not always clear, for judgment that 
a marriage existed was based on empirical facts, not on legal forms.'? 
The Romans could accept this lack of clarity as to whether an individual 
was married or not because, for the Romans, marriage had very limited 
practical legal impact. Under Roman law, for example, marriage gave a 
husband no rights to control his spouse's person or property. 

Obviously, then, Roman marriage differs significantly from modern 
views. As Nicholas comments: 


There are few Roman institutions which differ so 
fundamentally from their modern counterparts as marriage. 
From a legal point of view marriage is to us a status, the 
creation and termination of which are closely regulated by law, 
and which not only founds a number of rights and duties 
between the parties but also to some extent affects the 
relationship of the parties to the rest of the world. A Roman 
marriage, on the other hand, was very largely a question of 
social fact, about the creation and termination of which the law 
had very little to say, and which had almost no effect on the 
legal condition of the parties.” 


Why, one wonders, have modem Americans and classical Romans 
reached such radically different views about marriage? One answer, I 
suggest, lies in the radically different philosophical influences that 
shaped our respective society's marital institutions. Our contemporary 
notion of marriage as a concrete and definite status conferred by a 
particular and specific formal event is, I think, clearly rooted in 
historical Christian notions of marriage as a transformative sacrament, 
in which persons change their practical and spiritual relationship to each 
other and to God after performing a particular formal ceremony. 
Roman marriage, in contrast, reflects a radically different set of 
philosophical convictions. 

As we have seen, the Stoics valorize nature: good conduct, for 
them, is conduct in accord with nature. The Stoics also believe that men 


183. Id. at 81. 
184. Id. 
185. Id. 


186. Id. at 81-82. 
187. Id. at 80. 
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and animals are very similar in important ways, participating together, 
through shared instinctive and cognitive faculties, in the divine and 
natural legal order. This perception of a fundamental lack of difference 
between humans and animals makes animals an appropriate model for 
human conduct. It also explains why men and animals alike engage in, 
among other things, mating, procreation and child-rearing. 

As I have argued above, these views resurface in Book One of the 
Digest. Ulpian states in D. 7.7.1 that natural law is common to men and 
animals alike and is the source of three institutions common to men and 
animals: *the union of man and woman which we call marriage, and the 
procreation of children, and their rearing.”'% The claim that animals 
engage in some form of union similar to marriage and distinct from 
mere sex strikes modern sensibilities as bizarre. '* But for the Stoics, 
and those influenced by them, this proposition might seem to be 
common sense. The Stoics are so committed to the idea that animals 
and humans are similar that turning to the animal world for insight into 
human institutions, and for examples of "natural" conduct that seem to 
mirror human institutions, must have seemed obvious. 

These background philosophical beliefs had, I suggest, a significant 
impact on the Roman law of marriage. In D./.1.1, the opening passage 
of the Digest, Ulpian, that most prototypical of Roman classical jurists, 
claims that animals form natural unions similar to human marriages. ^? 
This is not an aberration. As we have seen, it reflects Stoic doctrine, 
and its position at the very opening of the Digest suggests that it was not 
controversial. Given this philosophical belief, the classical jurists 
simply cannot view marriage like we do, as a formal legal status derived 
from participating in a ceremony, with implications for property 
disposition. After all, animals, however similar to humans, do not 
participate in weddings, take trips to the city clerk to get married, or 
divide property in half upon divorce. The jurists could, however, adopt 
a functional approach to marriage that viewed the existence of marriage 
as a question of fact. For just as we can observe two animals to see if 
they have formed a union, by pairing off and spending time together, we 
- can observe two humans to see if they have formed a Roman-style 
marriage. And, of course, it is just such a view of marriage that Roman 
law adopts. In short, for the Roman jurists, philosophical commitment 
to the idea that marriage must be a natural state, similar in character to 
the unions between animals, limits the scope of possible views of 


188. Dic. 1.1.1. 

189. Though, as a factual matter, the Stoics and Ulpian appear to have been 
correct. E.g., Dinitia Smith, Love that Dare Not Squeak Its Name: Homosexuality 
Among Animals is Common, N.Y. TIMES, Feb. 7, 2004, at A17 (discussing long-term 
partnerships between penguins). . 

190. Dic. 1.1.1. 
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marriage they can adopt. It forces them to either reject Stoicism or, in 
the alternative, adopt a functional, empirical, informal understanding of 
marriage, and not a status-based system like ours.'” This example 
suggests, in short, that Greek natural law philosophy had real and 
profound impact on Roman legal doctrine, by setting limits on the types 
of legal norms their society was willing to adopt. 


191. My analysis here obviously reflects the influence of Martha Minow’s 
groundbreaking work Making All the Difference: Inclusion, Exclusion, and American 
Law. See generally MARTHA MINOW, MAKING ALL THE DIFFERENCE: ÍNCLUSION, 
EXCLUSION, AND AMERICAN Law (1990). 
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The Theory of the Mixed Constitution 
at Rome 


ANDREW LINTOTT 


The application of the theory of the mixed constitution to Rome 
in the works of Polybius and Cicero can be properly appreciated 
only in the light of the origins of the theory in classical Greece, 
where the one full exposition surviving to us is to be found in 
Aristotle’s Politics. The problems in Aristotle's treatment require 
a separate discussion, and the reader here must be content with 
a summary But this too must be briefly set in its historical 
context. 

The earliest contribution to the theory we possess—which 
may in fact have been its origin—is Thucydides’ description of 
the constitution of 5,000 which was in force for about a year in 
411-410 BC after the more drastic oligarchic revolution in the 
spring of 411. This retained the forms of Athenian democracy 
but was based on a franchise of those possessing hoplite arms 
and forbade pay for office. In Thucydides’ judgement, this 
constitution was a blend (£óyxpao:s), which was moderate in 
the direction of both the many and the few (8. 97. 1)* that is, 
it was a mixed constitution which combined features of oligarchy 
and democracy. 

There are a few references to the notion of a mixed and 
moderate constitution in Plato’s Laws and one in a late work 
of Isocrates.? However, to judge from what Aristotle says in the 
Politics, these do not do justice to the discussion of the mixed 
consitution in the fourth century before he wrote this work. It 
appears that the term politera had come to be used of a constitu- 
tion based on a broad, but limited, franchise of hoplites, which 


* See generally: Aalders [175]; Ferrary [81]; von Fritz [176]; Nippel [177]; Póschl [83]; 
Ryffel [178]; Walbank [187] and [174]. 

? On the nature of this constitution, see e.g. Andrewes, Dover, and Gomme [179] 
323 1f. For the early use of the concept of mixing, Nippel [177] 43ff. 

3 Plato, Laws 3. 691e-692a; 693d f£; 6. 756e—757a; Isoc. Panath. 153. 
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was a mean between oligarchy and democracy (like the consti- 
tution of the 5,000). Some people had also praised the Spartan 
constitution as a variant of this, being a mixture of monarchy, 
oligarchy, and democracy.* In another passage Aristotle refers to 
discussions at Athens of Solon’s work, in which Solon was 
praised for his fine mixture of the politeia,’ in this case a blend 
of aristocracy, oligarchy, and democracy. 

Aristotle himself classified the poltea (which in the Mcomachean 
Ethics he preferred to call timocratic) as the most broadly based 
of the ‘correct’ constitutions, that 1s, those which pursued the 
common interest: its deviant counterpart was democracy.? For 
Aristotle a correct constitution pursuing the common interest 
required the partnership (xowwvia) of the citizens in living well 
(3. 1278^15 f£), that is on his premisses, in activity according to 
moral virtue (3. 1280^sff.). For this reason we find here a transi- 
tion from a definition based on the political structure of the city 
to one based on moral achievement (the tension between these 
two forms of definition persists in his later discussion of the 
mixed constitution, and it can be argued that Aristotle believed 
that moral achievement was a more important criterion than 
structural niceties). So Aristotle comments that it is difficult for a 
great number of people to be made perfect in every virtue, but it 
is most probable for military virtue, which occurs en masse. Hence 
in the poltteia (in so far as it is a correct constitution with mass 
citizenship) the military element is the most important and it is 
the hoplites who participate in it. 

This definition becomes confused with a modified definition of 
aristocracy later in the Politics. However, it 1s plain that Aristotle 
regarded the politeia as a constitution that promoted the claims of 
both wealth and freedom, which were the prime concerns of 
oligarchy and democracy respectively.’ To this end he describes a 
number of methods whereby a mixture could be made of 
features of oligarchy and democracy? He also advocates the 
privileging of those in the middle, moderate in their wealth 
and appetites, the 4ésco.—something which was desirable in 


+ Pol. 2, 1265^26-1266^1. 5 Pol, o. 1273?35-41. 
$ Pol. 3. 1279*37—6; cf. EN 8. 1160*31-5. 7 Pol, 4. 12933540; 1204" 15-25. 
8 Pol. 4. 1294730-°13. 
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any constitution but was best achieved in those rare constitutions 
which were themselves moderate.? 

At times it seems that it is the concept of a mean and 
moderation which is most important for Aristotle and that 
mixing constitutional features is simply a technique. However, 
it may be argued that what he is ultimately concerned with is a 
blend of oligarchic and democratic ideologies, the promotion of 
an equally shared right to liberty, and at the same time the right 
of the wealthy to a limited amount of privilege. In any case, he is 
thinking in terms of fusion, not of holding in balance conflicting 
forces. The only occasion on which he talks in terms of checks 
and balances is a short passage in his discussion of the form of 
democracy based on farmers (6. 1318?38—9): he conspicuously 
fails to do so in important sections on Sparta.” Indeed, he 
probably would have regarded a confrontation of constitutional 
elements as a form of oráo:s (civil conflict). 

We have next to no information about the theory of the mixed 
constitution between Aristotle and Polybius. One figure of some 
importance was Aristotle’s pupil, Dicaearchus of Messana. 
Cicero was seeking to read his works in 45 BC (Ait. 13. 32. 2), 
among them a work called Tripolitekos (or -on). Photius (Bibl. 37 
Bekker) knew of a Byzantine dialogue about constitutions recom- 
mending a constitution blended from the best features of the 
three unmixed constitutions (monarchy, aristocracy, and demo- 
cracy), which the author called Dikaiarchikon, and this has been 
taken to be a reference to Dicaearchus’ proposal. Athenaeus 
referred to the 7ripolitikos because it discussed practice in Spar- 
tan messes, dióíria. (4. 141a) (in fact Dicaearchus also wrote a 
work on the Spartan constitution). It would have been obvious 
for Dicaearchus to take Sparta as an example, when he was 
theorizing about a mixture blended from three, and not just 
two, constitutions. Although he cannot have been simply rewrit- 
ing the material in the Politics, if he included monarchy in the 
mixture, he need not have moved far from Aristotelian doctrine 


9 Pol, 4. 1295^35-1296 "19. 

1 Pol. 2. 1265°31-42; 1270"6-1271"19. The passage on the institution of the ephorate 
by King Theopompus (Pol. 5. 1313^25-33) is portrayed as the weakening of the king’s 
power through subjection to the ephorate, but this is in a context of the moderation of a 
monarchy rather than the creation of a mixed constitution. 


" Müller [52] îi. 242; Póschl [83] 22-3; Aalders [175] 72 ff. 
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on that account. However, it may be that he used the example of 
Sparta to recommend a system in which the elements functioned 
as mutually opposed forces which balanced one another, as in 
Polybius’ portrayal of the Spartan constitution (6. 10. 6-11); in 
which case he has a claim to be the founder of the ‘checks and 
balances’ theory. 

Diogenes Laertius (7. 131 = Long and Sedley, 67 U) claimed in 
a bald statement without evidence that the Stoics endorsed the 
mixed constitution. However, he may have been thinking only of 
Stoics contemporary or subsequent to Polybius and, even so, this 
is clearly an over confident generalization.” It is just possible 
that a Stoic, such as Sphairos of Borysthenes, who was involved 
with the reforming kings of Sparta (Plut. Cleom. 2. 2-3; 11. 3-4), 
advocated the reforms as a return to a true mixed constitution, 
but in that case the theory would not have progressed beyond 
where Dicaearchus had left it? Finally, it is intriguing that, 
according to the Servian commentary on the Aeneid, Cato the 
Censor is said to have referred in his Origines to Carthage as a 
mixture of monarchy, oligarchy, and democracy.'* Although one 
cannot quite rule out that he got this idea from conversation 
with Polybius and no other source, it seems far more likely that 
the mixed constitution was an idea in circulation among the 
Hellenizing aristocracy at Rome at the time. If we can trust 
the negative implications of our brief reference, Cato did not 
say the same about Rome-—hardly surprising for one who was 
fiercely opposed to monarchic behaviour and ambitions in his 
contemporaries. ? 

I come now to Polybius’ treatment of the Roman constitution. 
I am not primarily concerned here with how far it is accurate 
and a sound guide to the way things worked. For the present 
paper, more fundamental topics are the nature of the theory and 


7 Erskine [181] 73. On the fragility of hypotheses detecting the thought of Panaetius 
and Poseidonius in Cicero’s De re publica, see Ferrary [81] 363-81. 

5 On Sphairos see the recent comments of Erskine [181], 97-9, 134-8; Cartledge and 
Spawforth [180] 51-2; E L. Vatai, Intellectuals in the Greek World (London, 1984), 124-6. 

"+ Tr. 80 P, applied to Aeneid 4. 682: ‘populus patresque’—‘quidam hoc loco volunt tres 
partes politiae comprehensas, populi, optimatium, regiae potestatis. Cato enim ait de 
tribus istis partibus ordinatam fuisse Carthaginem.’ 

5 Livy, 38. 50. 9; 54. 1, 6, and 11; 56. 11—12; Plut. Cato mai. 3. 5-6. For a cautious 
assessment of Cato’s enmity towards Scipio Africanus, see A. E. Astin, Cato the Censor 


(Oxford, 1978), 13-16, 65~73. 


Cicero and Modern Law 


74 Andrew Lintott 


its mode of argument and presentation—the last a matter which 
historians tend to regard as unproblematic, because it is so 
familiar to them.'? Aristotle had rejected the picture given by 
Plato in Republic 8 and 9 of a one-way progression through 
constitutions from a just monarchy to a tyranny that emerged 
from lawless democracy, preferring to depict in Politics 5 a much 
more complex mosaic of constitutional change which reflected 
his empirical knowledge of Greek political history. Polybius took 
from Aristotle the taxonomy of three correct and three deviant 
simple constitutions with some change in terminology: monar- 
chy, tyranny, aristocracy, and oligarchy are as before, but the 
politeia is now replaced by ‘democracy’. This is a democracy in 
which people respect the laws, their parents, their elders, liberty, 
and freedom of speech, and its corrupt counterpart is ochlokratia 
or cheirokratia (the rule of the mob or force) (6. 3. 9-4. 5). 7 On the 
other hand, Polybius returned to Plato in believing that each of 
the good simple constitutions naturally (kara $vow) became 
corrupt in turn. His innovation here—or so it appears at the 
present day, since we have no evidence of a source for this idea— 
was to believe that the constitutions followed a cycle, which 
moved from monarchy based on physical strength to monarchy 
based on justice, and then through tyranny, aristocracy, oligarchy, 
democracy, and ochlocracy, back to a brutal form of monarchy 
(6. 4. 7-9. 9)? However, the Roman (and Carthaginian) con- 
stitutions, in his view, though participating in this natural evolu- 
tion, had partially retamed the earlier, discarded forms with the 
result that they were examples of naturally grown mixed con- 
stitutions (6. 9. 10-14; 10. 12-14; cf. 51). Although we possess only 
a few fragments of the part of Book 6 in which he traced this 
evolution through early Roman history, it is not difficult to see 


16 The best analysis of the nature of the text known to me is Nicolet [185]. 

'7 Cf 6. 9. 4-9 on democracy. For Polybius, democracy is the good constitution of his 
native body politic, the Achaean League (see 2. 38. 6-8; 23. 12. 8). 

'5 Scholars have been unable to find a source for the notion of a complete political 
cycle. R. von Scala (Die Studien von Polybios (Stuttgart, 1890), 180 fF), followed by Ryffel 
[178] 189 ff. and Póschl [83] 100ff., tried to argue a connection between Polybius 6. 4-9 
and fragments of neo-Pythagorean philosophy ascribed to Hippodamus' Peri Politeias and 
Ocellus Lucanus in Stobaeus, Flor. 98. 71 and Ecl. phys. et eth. 1. 13. 2 and 20. 3, but these 
fragments cannot be securely dated before his time and in any case are general accounts 
of natural growth, decay, and rebirth with no connection to any political cycle (see 
Walbank [174] 643—7 for a review of the arguments). 


273 


274 


Cicero and Modern Law 


The Theory of the Mixed Constitution 75 


how the development and overthrow of the Roman monarchy 
would fit that pattern, as would the weakening of the Roman 
aristocracy in the Conflict of the Orders. 

The monarchic, aristocratic, and democratic elements in the 
constitution, which have secured their place there over time, are 
the powers of the consuls, the Senate, and the people. The 
consuls are described in two spheres of action: at home, before 
they lead out an army, and as commanders in the field (6. 12. 1— 
8). They are said to be in charge of everything, when in Rome; 
the other magistrates are their subordinates and obey them, 
except the tribunes. The consuls control the approaches of 
embassies to the Senate and they carry out its decrees. In war 
they have almost arbitrary power over Roman soldiers of all 
ranks and over allies, with full authority to punish and to spend 
as much money as they think fit. 

The exposition of the consuls military powers requires little 
comment, except that the ability to draw money at will from the 
treasury through the quaestor-—something which Polybius 
reiterates'?—is not attested as a norm by other evidence. 
Regarding the consul's powers at Rome, more questions arise. 
First, the omission of the existence of the praetors means that 
Polybius has passed over a magistrate who could substitute for 
the consul in convening the Senate and assemblies to pass 
decrees and laws, even when both consuls had not left 
Rome. A more important point is that Polybius leaves the 
impression that the other magistrates were subordinates to the 


- consuls in everything they did, as if they were his junior officers 


on campaign, and this is clearly not so. The praetor's jurisdiction 
in civil and criminal law was essentially autonomous, even if 
appeal could be made to the consul against it. The administra- 
tion of the aediles in matters such as the games, markets, and 
roads, was largely independent. The only true subordinate of a 
consul was his own quaestor And yet one is forced to ask 
whether this simplified picture is not what some Romans in 
Polybius day claimed to be the true dimensions of consular 
power, perhaps referring back to the days of the Second Punic 


'9 6. 12. 8; 13. 2; 14. 3. Polybius’ opinion may be related to the story he tells of Scipio 
Africanus removing the keys to the treasury from his quaestor and opening it himself (23. 
14. 5-6). 2 Livy, 27. 5. 16; 27. 23. 7; Mommsen [192] w i. 127. 
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War. This is the period to which the description is meant to 
apply, although, according to Polybius, only a few changes had 
occurred since then (6. 11. 13). 

Polybius illustrates the power of the Senate (6. 13) first. by 
describing its authority over what went in and out of the 
treasury—this was absolute, he maintains, apart from the over- 
riding discretion of the consul. With regard to ingoings he is 
probably thinking about policy over taxation, rather than about 
the supervision of every deposit from whatever source, since 
magistrates had the power to put money from taxation or fines 
in the treasury. However, policy matters were sometimes regu- 
lated by legislation passed by the assembly.” Polybius, then, has 
stated a norm as if it was an absolute, following perhaps a 
polemic statement by some Roman authority, to which a con- 
trary position could be taken.” As for outgoings, it was indeed 
the rule that magistrates were dependent on the Senate for 
financial provision in their provinces, and evidence relating to 
the early second century BC shows the Senate determining the 
grants made to the censors for public-works contracts. 3 

The second aspect of the Senate's power is its authority over 
crimes requiring public supervision—treachery, conspiracy, poi- 
soning, and assassination—in Italy, that is, both in the city and 
rural territory of Rome and in the territories of her Italian allies. 
Whether or not the Senate claimed this power at the time of the 
Second Punic War, we have evidence of it being asserted at least 
in the period from 186 BC onwards—in matters such as the 
Bacchanalia, the alleged women-poisoners, and sicari in 
sourthern ltaly?^* The Senate also handled the problems of 
individuals or cities which required censure, physical support, 
or a garrison—-something well attested in the Second Punic War 
and during the second century.” 

The third aspect is the reception of embassies in Rome and 
the despatch of embassies overseas to solve problems, reconcile 
peoples, give instructions, receive surrenders, and declare war. 


?' For instances see Lintott [183] 42. 

* Cf. Cic. Vat. 36 for a similar exaggerated claim. 

23 Livy, 40. 46. 16; 44. 16. 9. 

** Riccobono [55] i. no. 30; Livy, 39. 14ff. and 41. 5; 40. 37. 4 and 43. 2; Per. 48. 

*5 For the 2nd century see e.g. Riccobono [55] i. no. 33; Livy 30. 1. 10; 32. 26. 4-8; 33. 
36. 1-3; 39. 22. 6-7; 41. 27. 3; 42. 10. 8; 43. 1. 5-6 and 17. 1; 45. 3. 10. 


275 


276 


Cicero and Modern Law 


The Theory of the Mixed Constitution 7] 


There is of course an enormous body of evidence for the 
Senate’s operations in these matters. It is true that Roman 
ambassadors had discretion as to their diplomatic tactics (one 
thinks of Popilius Laenas’ conduct with Antiochus IV in Egypt 
(Pol. 29. 27. 1-8) or the actions of some senatorial commissions 
that settled conquered territory), but it remains true that sena- 
torial decisions in these matters were generally regarded as 
authoritative and not mere advice. 

Polybius then considers the powers of the people (6. 14). Given 
that the Senate has so much administrative power, especially 
over finance, and that the consuls have full discretion in military 
matters, what is left for the 740s? The answer is the authority 
over honour and punishment (riu and riuwpia), something of 
the greatest weight, which, in Polybius' view, controls all sorts of 
political systems, from tyrannies and narrow oligarchies to 
republics (6. 14. 3-5) (Solon had apparently argued that a 
community was held together by rewards and penalties and 
Plato had stressed their importance). At Rome the 57uos tries 
men often for fines, whenever the amount is significant, espe- 
cially those who have held the highest offices, and it alone tries 
for the death penalty (6. 14. 6). After a digression on how 
defendants who are about to be condemned can go into exile, 
Polybius then describes briefly the people's authority over elec- 
tions—the element of reward-—and over the ratification of laws 
and decisions of war, peace, and alliance. 

In the three chapters following (6. 15-17) he analyses the 
possibilities of opposition and co-operation available to the 
three elements in the constitution. The consul, for all his author- 
ity in war, needs help from the Senate if he is to get supplies and 
clothing in the field. If the Senate shirks its duty and is obstruc- 
tive, he is at a standstill (15. 4—6). He is in the Senate's power 
over the extension of his command by prorogation and also 
regarding the holding of a triumph, since he cannot carry out 


26 Cic. Brut. 23. 3; Plato, Laws 3. 697a-b. 

27 In my view we should supply as object in the last sentence, ‘those who have held the 
highest offices”. Thus Polybius will be referring to capital crimes of a political nature 
committed by members of the élite; otherwise he will be contradicting what he has said 
about the Senate in 6. 13. 4, which shows it handling jurisdiction in capital matters in 
Italy (which must include Rome and the Roman countryside). See also 6. 16. 2, where 
Polybius states that the Senate cannot complete capital trials without the procedure being 
ratified by the people. 
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the latter properly if the Senate withholds its support and funds 
(15. 6-8). Moreover, he requires popular goodwill, if the treaties 
and peace-settlements he makes are to be ratified and if he 
himself is to survive prosecution (15. 9-10). 

The Senate, in spite of all its power, has still to depend on 
the people to ratify the most all-embracing and greatest inves- 
tigations of political crimes, for which the penalty is capital. 
Moreover, the people can ratify legislative proposals to restrict 
the Senate's power and the privileges of individual senators (16. 
1-3). In addition, the Senate cannot bring a matter to comple- 
tion nor even hold a meeting, if a single tribune obstructs 
this—and the tribunes are always obliged to perform the 
people's will and set their sights on its desires (16. 4—5).? As 
for the people, they are dependent on the Senate individually 
and collectively because of the enterprises contracted out by 
the censors throughout Italy, involving the exploitation of 
resources such as rivers, harbours, or public land, which are 
all handled by the plebs, either as contractors or workers. The 
Senate has the power to modify a contract or to release the 
contractor from it in an emergency (17. 1-6). In particular, it 
provides the judges for public and private lawsuits of any 
importance (17. 7-8). 

Most historians take Polybius” account to be generally true as 
a description of the working of the Roman constitution, though 
marred by some misunderstandings and omissions. Where Poly- 
bius is believed to be mistaken about a constitution of whose 
workings he had direct experience, it seems desirable to account 
for the mistake, but it is not easy. It does not seem helpful here to 
argue that he was imprisoned in a straitjacket of Greek constitu- 
tional thought. To be sure, he bases his account on what the 
Greeks considered to be the basic constitutional organs—the 
magistrate, council, and assembly—-but he does so in a far 
from traditional way. 

This is clear if we compare Polybius 6. 12-18 with the most 
complete analysis we possess of a Greck constitution, the section 


28 Like many other points in the excursus this makes a general principle into an 
absolute rule. Nevertheless, it should not be doubted that it was a general principle in the 
middle Republic before it was articulated by Tiberius Gracchus in 133 (Plut. 7i. Gr. 15): 
see Lintott [183] esp. 45 ff; E Millar, “The Constitution of the Roman Republic’, JRS 74 
(1984), 1-19. 
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of the Athenaion Politeia beginning at chapter 42.9 The Ath. Pol. 
deals with the elements of fourth-century Athenian democracy 
in a mechanical way, describing their activities and functions 
without explaining the relative strengths of the Council and 
Assembly or pinpointing the locus of political power. Polybius, 
on the other hand, talks of the power of the various organs in 
relation to one another, and this is not merely the formal power 
deriving from law or constitutional tradition, but the secondary 
power accruing from the exploitation of formal power in the 
sectional interest of this particular element. Furthermore, Poly- 
bius emphasizes the obstructive nature of each element’s power. 
Indeed, the idea that the constitution is not only mixed but 
founded on checks and balances does not seem so much to 
emerge from the discussion, at to contribute a preliminary 
assumption——a theorem which is demonstrated by the evidence 
cited. In consequence, the potential for co-operation among the 
elements, though the subject of a resumptive chapter (6. 18), is 
not something highlighted before and, when it is discussed, it is 
ascribed, first, to the effect of external danger and, secondly, to 
mutual threats, in so far as any overpowerful element is cut down 
to size by the others. 

Polybius approach has an originality which is not in the 
mainstream of Greek political thought as we know it, even if 
he begins from two Greek ideas—the notion that each simple 
good constitution is corrupted into its bad counterpart and the 
belief that the blending of constitutions is an answer to this. We 
have seen that he may have developed Dicaearchus’ interpreta- 
tion of the Spartan constitution (p. 72). What else has influenced 
bim? In my view, although this may sound simplistic, it 1s his 
contact with Roman politics and Roman ideas. The Romans had 
amost certainly already constructed the picture of their early 
history (which, whatever its evidential basis, constituted a poli- 
tical mythology), according to which the mature republic 
emerged as a product of confict.* This general presumption 
would have assisted Polybius in creating his antagonistic model, 


79 A briefer example in Hell. Oxy. 16. It is interesting that even Finley [190] 127, who 
wishes to argue that Polybius’ picture has nothing to do with Roman reality, attributes it 
to ‘pseudo-theoretical and partly incompatible notions learned in the Hellenistic schools 
of rhetoric’ (about which we can know practically nothing), rather than to the political 
thought of classical Greece. 3° See Musti [184] esp. 132 ff. 
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where the mixed constitution îs the product of natural evolution, 
and more emphasis is placed on the power than on the function 
of the constitutional elements. 

If creative conflict is at the root of Polybius thought, an 
important feature of Polybius” presentation is the impression 
made on him by the more dramatic constitutional acts. Most 
power exercised by the Senate was unspectacular, but that which 
operated through the letting of contracts had an eye-catching 
focus, the auction, and one which produced its share of con- 
troversy. Foreign policy frequently crystallized around the visit to 
Rome of an embassy or a foreign potentate.** The departure of 
the consul as a general to war, or his return in triumph, was 
much more splendid than his presidency over items of domestic 
administration in lengthy Senate debates. As for the people, a 
treason trial may well have seemed a more striking demonstra- 
tion of their authority than a routine election. 

Polybius’ naturally grown mixed constitution is thus dynamic, 
where Aristotle’s prescription to lawgivers is static. It is created 
-by historical process, not by a philosophical blueprint. On the 
other hand, the natural process confers on it a certain fluidity, 
which entails that it cannot ensure its own ultimate survival. The 
constitution suppresses revolution but does so by incorporating 
and expressing though its own organs the conflicts between 
interests which otherwise might have overthrown the republic. 
These are not dead and will in the end break-through constitu- 
tional restraints. 

As presented by Polybius, the mixed constitution owes a great 
deal to the thought of Roman politicians and to Roman history. 
It will not be surprising, then, if I argue that Cicero's De re 
publica, in spite of using Plato’s Republic as a model and incorpor- 
ating some Peripatetic thought, is also primarily a Roman 
production. What is of greater interest is that its approach is 
significantly different from that of Polybius.?* 

In the dialogue created by Cicero, Laelius refers to Scipio’s 
frequent discussions with Panaetius in Polybius’ presence about 
politics, and claims that Scipio had argued that the ancestral 


3" And these were often spectacular, e.g. the appearance of Prusias I of Bithynia in the 
Senate dressed as a freedman (Pol. 30. 18). 

3% This has not been the prevailing opinion, but see Póschl [83] esp. 72 ff. and recently 
Ferrary [122]. 
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Roman constitution was by far the best of all constitutions: in the 
light of this Scipio 1s asked to develop the same theme for the 
benefit of his current interlocutors (Rep. 1. 34). We need not 
doubt that Panaetius and Polybius had talked constitutions; it 
may well be that Scipio had influenced the presentation of the 
Roman constitution in Polybius. However, it must be stressed at 
the outset that the dialogue is not a historical source but a 
carefully contrived artifice, as Cicero makes plain in letters to 
Atticus and his brother Quintus of 54 Bc (Att. 4. 16. 2; Q. fr. 3. 5. 
1).55 Cicero was urged to transfer it to his own time and person, 
because, unlike De oratore which was set in Cicero's lifetime, it 
would otherwise seem an obvious fiction and would not gain in 
authority, nor could Cicero properly deal with the current 
themes which concerned him. Cicero's answer was that the 
displacement would enable him to avoid giving offence. It is 
clear from this last point and from the work itself that it has a 
contemporary agenda and that it is meant to embody Cicero's 
own views. Although some of the views expressed may not seem 
alien to elements in Stoicism, Cicero himself later did not list 
Stoic doctrine among his sources (Diu 2. 3), nor indeed is there 
anything to show what Panaetius views about constitutions 
were. 

The difference between Cicero's approach and that of Poly- 
bius has three main roots: first, the influence of Aristotelian 
doctrine;?* secondly, the desire to present a vision of the mixed 
constitution in which popularis agitation not only has no signifi- 
cant part to play in the present but has made no significant 
contribution in the past; thirdly, a positive approach to monar- 
chy as a pure constitution, which goes beyond the appreciation 
of the monarchic element in the mixed constitution common to 
Cicero and Polybius.* 

Cicero assumes that there are three good unmixed constitu- 
tions which, apart from any inadequacies, when successful, may 
degenerate into their corresponding corrupt versions (1. 44). 
However, he does not believe in a single, natural, unidirectional 
cycle which governs this, as Polybius and Plato did: there are a 


53 See Ferrary [122], Strasburger [194]. 

34 See e.g. Rep. 1. 39, 45, 49, 52, 2. 51 with Ferrary [122]. 

35 Rep. 1. 52, 54-63, 69; 2. 4-20, 43, 47, 52; 3. 47. See Póschl [83] 24 ff. with references 
to earlier discussions. 
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multiplicity of orbes ac quasi circuitus (1. 45; 2. 45), so that tyrannies 
or oligarchies, for example, may be succeeded by any of the 
other main types (1. 68). This view is expounded at length by 
Aristotle in Politics 5, both in general (1316°1 ff.) and in regard to 
particular constitutions, such as oligarchy (1305737 f£) and tyr- 
anny (1316%25 ff.). Furthermore, Cicero does not believe in the 
automatic natural decline of any res publica. This is in accord with 
the criticism Aristotle makes at the end of Politics 5 of Plato's 
account of constitutional changes in the Republic. 

Following Aristotle, Cicero holds that society does not merely 
derive from human weakness and need for protection, but from 
a natural social instinct, which creates a community based on the 
consensual acceptance of law and the pursuit of common inter- 
est (1. 39; cf. Ar. Pol. 1. 1252271; 3. 1279°17 ff, 1280*30 ff). 
Hence he sees the specific advantage of the mixed constitution 
as lying in its aequabilitas, which provides something for every- 
one—preserving a regal element, while satisfying the require- 
ments of the aristocracy in respect of status and authority and 
those of the people in respect of liberty and participation (1. 69). 
This may be related to the passage in Politics 4, where Aristotle 
argues that only the mixed constitution sets its sights on both rich 
and poor, wealth and freedom, and comments that there are 
three elements which compete for equal treatment (206775) in the 
community—freedom, wealth, and virtue. What Cicero is 
recommending is a society whose strength lies in what (in his 
view) is just for all classes, not a society held together by mutual 
threats and ‘checks and balances’. 

Nor was this society created by evolution and conflict. In fact, 
the vision of Rome developed in Book 2 presents the mixed 
constitution as an invention of the kings. Romulus creates the 
Senate (2. 15-17), following Lycurgus’ example.“ Popular elec- 
tion of the monarch (and the passing of a lex curiata) begins with 
Numa Pompilius, since the people would not tolerate a res publica 
without a king (2. 23), and continues until Servius Tullius, who 
was the first to become king without popular approval (2. 37). 
Servius Tullus, nevertheless, passes a lex curiata about his own 


35 See also Rej. 1. 47, 51, 53. Cf. Ar. Pol. 4. 1294715~25, where leórqs (line 19) may be 
the origin of Cicero's aequabilitas. 
37 Note 2. 21 on the constitution being almost adult in its cradle. 
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imperium (2. 38) and makes a great contribution to the mixing of 
the constitution by organizing the comitia centuriata (2. 39-41), 
whose purpose is to place voting power primarily with the 
rich, who have the greatest interest in the permanence of the 
optimus status of the community, thus ensuring that ‘the most 
should not have most power’ but not be arrogantly excluded 
from the vote either. 

The downfall of the monarchy arises from that natural cycle, 
whereby a king may be transformed into a tyrant—more pre- 
cisely, because of Tarquin the Proud’s insolence and lack of 
discipline over his children (2. 45ff.). Cicero notes that the 
metamorphosis of a king into a tyrant is not the pattern posited 
by Plato (2. 51); he does not add that it was one of the patterns 
recognized by Aristotle. He also contrasts the king with the 
good and wise man who is ‘quasi tutor ac procurator rei pub- 
licae", the ‘rector et gubernator civitatis’.°9 The chief problem 
with even a good and just kingship has already been identified by 
Cicero as the lack of liberty (2. 43, cf. 1. 48-9). In any case, the 
popular reaction to the fall of Tarquin was total abhorrence of 
the name of king (2. 52). The tide of popular feeling was 
managed by the new leaders through restrictions on consular 
power and the ratification of provocatio by law (2. 53-5). However, 
this was not enough to maintain senatorial authority. Cicero has 
warned that, once a people has attacked or overthrown a tyrant 
(or for that matter an aristocracy), it is hke flame or the sea (1. 65) 
and the early Republic is portrayed as a mixture of reassertion of 
authority as in the institution of the dictator and senatorial 
ratification of assembly decisions (2. 56), and timely conces- 
sions, such as the acceptance of the creation of tribunes. Hence 
senatorial authority was maintained, while the element of pop- 
ular liberty was securely incorporated into the constitution. 

Although the end of Book 2 is fragmentary, it is clear that 
Cicero gave little space to political developments after the 


35 Pol 5. 1910 16 ff. 

39 2. 50-1: see also 5. 5-6, 8 and compare 6. 12 on Scipio's dream that he may be 
appointed dictator. There is nothing to suggest that Cicero imagines his rector holding that 
position for life, while Scipio's hypothetical dictatorship is presumably a short-term 
appointment rei publicae constituendae. Nevertheless, Cicero seems to conceive his rector as 
having, albeit for a short time, a unique authority, and this is a more radical view than 
that suggested in De orat. 1. 211, which would allow for more than one rector being 
recognized in the same period. 
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Twelve Tables and the lex Canulea concerning intermarriage 
between patricians and plebeians (2. 63). This entails that he 
must have passed over in silence or with a brief summary the 
constitutional changes of the fourth and early third centuries Bc: 
the opening to plebeians of curule offices, membership of the 
Senate and the priesthoods, the recognition of plebiscites as laws 
binding the whole civitas, and the acceptance of the tribunate of 
the plebs as a regular magistracy No doubt he would have 
justified this by saying that these were natural growths from 
the roots that had already been planted. Even Polybius seems 
to have ended his sketch of early Roman history about the time 
of the Twelve Tables and the Valerio-Horatian laws (Pol. 6. 11. 1). 
However, it would have suited Cicero's vision of the Roman 
Republic to minimize the length and intensity of the conflict 
which had produced the constitution that he himself enjoyed. Of 
the events which were exempla for the later popularis politicians, 
only the first two seditions of the plebs are mentioned (2. 58, 63). 

The principal theme of that part of the De re publica concerned 
with the ciuttas (i.e. politeia) is not the conflict between elements in 
the community but a consensus, maintained by a just organiza- 
tion of society, 1n which the various elements are granted their 
due importance (according to Aristotelian principles, see above, 
p. 82), and by a modicum of liberty, which still permits direction 
to come from the top, the charioteer or mahout.*” It is more the 
portrayal of an ideal and how it was realized in history than an 
attempt to analyse the evolution of a society according to general 
principles, which was Polybius object. In approach it seems to 
owe more to Aristotle, and probably to Dicaearchus, than to 
Polybius, without having the interest in the details of mixture 
which characterizes Aristotle. As a vision of the Republic, it 
would not have been necessarily endorsed by other Roman 
aristocrats—certainly not by populares nor by those optimates 
who were suspicious of the primacy of a single princeps. 

It is arguable that Cicero's view is more idiosyncratic than 
Polybius'. Both Polybius and Cicero were conservative in their 
attitude to the Roman constitution, in that they feared changes 
to the system that had worked well. However, whereas Polybius 


4° 9. 67-8, cf. 1. 62, 2. 51, 5. 5 for the metaphors of the steersman and the doctor. 
^' Sec n. 39. 
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was prepared to accept the changes as a law of nature—the same 
law that had been successful for Rome in the past— Cicero, like 
Aristotle, aspired to create a society which was so stable that it 
precluded decay. He would have been happy with the edict that 
Augustus was to promulgate about his policies:- 


On this condition may I be permitted to establish the respublica safe and 
secure in its proper place and to receive the reward for that achieve- 
ment that 1 desire, that I may be called the author of the best 
constitution and, when I die, I may carry with me the hope that the 
foundations of the respublica which I have laid will remain in their place. 
(Suetonius, Augustus, 28. 2). 
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The Economic Dimension of Cicero's Political 
Thought: Property and State* 


NEAL WOOD York University 


So rapid has been Cicero's decline in popularity since the 
mid-nineteenth century that few students of the history of political 
thought now read him; and commentators, if interested at all, usually 
focus briefly on his ideas of natural law, justice and equality. He is 
customarily dismissed for being unoriginal, eclectic, superficial and 
lacking in insight.! Testimony to his fall in prestige is that no book-length 
treatment of his political ideas has appeared in English in the twentieth 
century.? His eclipse is puzzling because on both sides of the Atlantic in 
the early modern era he was nearly as highly respected and autboritative 
as Aristotle had been in the late middle ages.? Can it be that such a 
brilliant advocate and learned student of philosophy, who alone of all 
major political thinkers attained the pinnacle of political power as consul 
ofthe Roman Republic in 63 BC, and who influenced so many illustrious 
minds—among them, Bodin, Grotius, Locke, Montesquieu, Hume and 


* I wish to thank Herbert A. Deane and Ellen Meiksins Wood for their helpful 
comments on the original draft of this article. 

1 Forexample, Karl Marx, “Notebooks on Epicurean Philosophy" (1839), in Marx and 
Engels, Collected Works, Vol. 1 (New York: International Publishers, 1975- ), 472: 
Cicero **knew as little about philosophy as about the president of the United States of 
North America.” Sir Frederick Pollock, Introduction to the History of the Science of 
Politics (1890), quoted in W. W. Willoughby, The Politicul Theories of the Ancient 
World (New York: Macmillan, 1903), 274: **Nobody that I know of has yet suc- 
ceeded in discovering a new idea in the whole of Cicero's philosophical and 
semi-philosophical writings." Mulford Q. Sibley, Politica! Ideas and Ideologies 
(New York: Harper & Row, 1970), 125: “Cicero was neither an original nor a 
particularly profound social and political thinker.” Similar evaluations can be found 
in practically all the standard commentaries. 

2 The nearest thing to a book in English on Cicero's political thought is the lengthy 
introduction by George Holland Sabine and Stanley Barney Smith to their translation 
of Cicero's De Re Publica, entitled On the Commonwealth (Columbus: Ohio State 
University Press, 1929), 1-102, reprinted in 1976 by the Bobbs-Merrill Co. in the 
Library of Liberal Arts. The last book in any language appears to be Friedrich Cauer, 
Ciceros politisches Denken (Berlin: Wiedmann, 1903). 

3 On Cicero’s influence consult the useful summaries in W. K. Lacey, Cicero and the 
End of the Roman Republic (London: Hodder and Stoughton, 1978); and Elizabeth 
Rawson, Cicero, A Portrait (London: Allen Lane, 1975). 
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Burke—should have had so little of importance to say about society and 
politics as to warrant obscurity and lack of recognition by most scholars 
at the end of the twentieth century? 

In light ofthe centrality of private property in early modern political 
thought and Cicero's impact on the major early modern political 
thinkers, one of his historically most significant conceptions would 
appear to be that of property, the emphasis given to it and to the function 
of the state in its protection. Whether such a conception was 
commonplace in Cicero's day is difficult to say, but he seems to have 
been the first to articulate it with some degree of clarity and precision, 
and we do know that no such notion was voiced by his most important 
predecessors like Plato, Aristotle and Polybius. 

Yet in the twentieth century historians of political thought have paid 
little or no attention to Cicero's views on property and state. Of nearly 
two dozen commentaries and anthologies of source materials widely 
used by English-speaking students of political theory in the twentieth 
century, two omit Cicero altogether, and only three refer to his 
conception of property and state. ^ Commentators have invariably 


4 Ernest Barker (ed.), From Alexander to Constantine: Passages and Documents 
Illustrating the History of Social and Political Ideas, 336 B.C.-A.D. 337 (Oxford: 
Clarendon Press, 1956), 185-204; Huntington Cairns, Legal Philosophy from Plato to 
Hegel (Baltimore: Johns Hopkins Press, 1949), 127-62; R. W. and A. J. Carlyle, A 
History of Medieval Political Thought in the West, Vol. 1 (Edinburgh and London: 
Blackwood, 1903), 1-18; George Catlin, The Story of the Political Philosophers (1st 
ed.; New York and London: McGraw-Hill, 1939), 119-21; F. W. Coker, Readings in 
Political Philosophy (rev. ed.; New York: Macmillan, 1938), 129-52; T. 1. Cook, 
History of Political Philosophy: From Plato to Burke (New York: Prentice-Hall, 
1937), 143-49; R. D. Cumming, Human Nature and History: A Study of the 
Development of Liberal Political Thought (Chicago and London: University of 
Chicago Press, 1969), esp. Vol. 1, chaps. 7-9, and Vol. 2, pp. 3, 11, 13, 17, 20, 64-65, 
134-37, 331; W. A. Dunning, A History of Political Theories, Vol. 1 (New York and 
London: Macmillan, 1935), 118-25; M. B. Foster (ed.), Masters of Political Thought, 
Vol. 1 (Boston and New York: Houghton, Mifflin, 1941), 179-95; R. G. Gettell, 
History of Political Thought (New York: Appleton-Century-Crofts, 1924), 74-76; 
Andrew Hacker, Political Theory: Philosophy, Ideology, Science (New York: 
Macmillan, 1961); J. H. Hallowell, Main Currents in Modern Political Thought (New 
York: Holt, 1950), 18; M. Judd Harmon, Political Thought from Plato to the Present 
(New York: McGraw-Hill, 1964), 84-86; J. E. Holton, ‘‘Marcus Tullius Cicero,” in 
Leo Strauss and Joseph Cropsey (eds.), History of Political Philosophy (2nd ed.; 
Chicago: Rand McNally, 1972), 130-50; C. H. Mcllwain, The Growth of Political 
Thought in the West: From the Greeks to the End of the Middle Ages (New York: 
Macmillan, 1932), 114-18; Christopher Morris, Western Political Thought, Vol. 1 
(London: Longmans, 1967), 140-65; George H. Sabine, A History of Political Theory 
(3rd ed.; New York: Holt, Rinehart, and Winston, 1961), 159-73; Sabine and Smith, On 
the Commonwealth, 1-102; Sibley, Political Ideas and Ideologies , 125-30; Frederick 
Watkins, The Political Tradition of the West: A Study in the Development of Modern 
Liberalism (Cambridge, Mass.: Harvard University Press, 1948); Willoughby, 
Political Theories of the Ancient World, 274-89; J. L. Wiser, Political Philosophy: A 
History of the Search for Order (Englewood Cliffs: Prentice-Hall, 1983), 74, 77, 79, 93, 
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Abstract. Cicero's great reputation as a political thinker has sharply declined in the 
twentieth century. Commentators, if treating him at all, usually focus briefly on his ethical 
ideas and neglect the significant economic dimension of his thought. In view of the 
importance of the conception of property in the history of political theory, Cicero deserves 
to be taken more seriously today by political scientists. An economic individualist” who 
recommended the enlightened pursuit of self-interest and defended property differentials, 
he was the first major political thinker to conceive of the protection of private property as 
the primary purpose of the state. 


Résumé. La grande réputation de Cicéron en tant que penseur politique a déclinée 
abruptement au vingtiéme siécle. D'autre part, quand sa pensée est traitée, on met l'accent 
sur ses idées éthiques et on néglige l'importance de sa dimension économique. En tenant 
compte de l'importance de la conception de propriété dans l'histoire de la théorie 
politique, Cicéron mérite d'étre considéré sérieusement par les politologues. Il était un 
« individualiste économique » qui conseillait la poursuite éclairée des intéréts individuels 
en prenant part pour les différences face à la propriété. Il fut le premier grand politologue à 
concevoir la protection de la propriété privée comme la mission fondamentale de l'Etat. 


concentrated on the ethical dimension of his political thought, and have 
neglected other fundamental aspects of it. Although no one could 
dispute the significance of Cicero's notions of equality, naturallaw and 
justice, to represent him by these ethical ideas alone is to distort his 
thought as a whole and its historical role. Moreover, while no one should 
deprecate the philosophical approach to Cicero's political thought or 
attempt to reduce it to a single concern with the preservation of private 
property, how can the exact nature of the relationship between the 
ethical and economic dimensions of his political outlook be identified, 
unless his conception of property and state is first examined? It may be 
time for political scientists to take Cicero more seriously and begin a 
reappraisal of his thought. As a step in this direction, the following is 
intended to introduce a Cicero seldom found in most popular 
commentaries.* 


1 


Cicero's passion for the acquisition of property seems to have been a 
basic factor in his politics. This concern with property, which has been 
well documented by historians and need not detain us,$ places him 


101, 122: Sheldon Wolin, Politics and Vision: Continuity and Innovation in Western 
Political Thought (Boston: Little, Brown, 1960), 86-91. 

Hacker and Watkins do not refer to Cicero. Only Barker, Cumming, and Sibley 
discuss Cicero on property and state. The reason so many commentators overlook 
Cicero's views on property and state seems to be due to their neglect of De Officiis. 
Because of this they also miss other crucial elements of Cicero's political thought 
including his conception of moral duties, attitude toward labour, distinction between 
state and government, notion of government as a trust, and doctrine of tyrannicide. 
Cumming's perceptive treatment of Cicero is clearly an exception to the other 
commentaries, and it is one to which 1 am indebted throughout the following, although 
we may not always be in agreement. 

5 This article is based upon a book I am writing on Cicero's social and political thought. 
6 For example, see Elizabeth Rawson, ''The Ciceronian Aristocracy and Its 
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squarely in the social context of the late Roman Republic whose ruling 
classes in their mad scramble for power and riches were no less devoted 
than he was to the accumulation of real and moveable property. In 
Cicero's public life Professor Finley's judgment that he was ''a 
consistent protector of the rights of creditors,’’’ is borne out by his 
backing from the well-to-do, his close relationship with prominent men 
of business, and his links with the country gentry. In regard to his own 
circumstances, his letters abound in detail concerning personal 
finances. He collected residential properties as our wealthy amass 
paintings, and gave much attention to their renovation and furnishing. 
Despite frequent indebtedness, he was obviously a man of means who 
profited from marriage to the wealthy Terentia, from his legal services 
and tenure as governor of Cilicia. His country properties probably made 
him at least self-sufficient, and he derived appreciable income from 
urban rentals, being in fact a slum landlord who owned various 
tenements in Rome and Puteoli. 

Against this background the preoccupation with private property. 
reflected in Cicero's writings, especially in his last volume, On Duties, is 
certainly understandable. Every living creature, he maintained, was 
endowed by nature with the instincts of self-preservation and of 
obtaining those things, such as food and shelter, necessary for the wants 
and comfort of himself and his dependents.? So, in fact, the 
accumulation of possessions is rooted in man's nature itself. Cicero 
agreed with the Stoics that the fruits of the earth existed for the use of 
man.? Nature has given to men the common right to all things that have 
been created for common use.!?^ But each person is expected to 
appropriate from the commonness of nature the things needed by 


Properties," in M. I. Finley (ed.), Studies in Roman Property (Cambridge: 
Cambridge University Press, 1976), 85-102. Her views should be supplemented by the 
valuable comments of Susan Treggiari, "Sentiment and Property: Some Roman 
Attitudes,” in Anthony Parel and Thomas Flanagan (eds.), Theories of Property: 
Aristotle to the Present (Waterloo: Wilfrid Laurier University Press, 1979), 53-85. 
Also of importance are: John H. D'Arms, Commerce and Social Standing in Ancient 
Rome (Cambridge: Harvard University Press, 1981), chaps. 2-3; Bruce W. Frier, 
Landlords and Tenants in Imperial Rome (Princeton: Princeton University Press, 
1980), esp. 23-35. In addition several recent biographical studies are useful: D. R. 
Shackleton Bailey, Cicero (London: Duckworth, 1971); Lacey, Cicero; T. N. 
Mitchell, Cicero: The Ascending Years (New Haven and London: Yale University 
Press, 1979); Rawson, Cicero: A Portrait (London: A. Lane, 1975). Finally, an 
obvious source is Cicero's correspondence, all of which has now been translated and 
edited by Professor Shackleton Bailey in readily available Penguin editions. 

7 M. L Finley, The Ancient Economy (Berkeley: University of California Press, 1973), 
53. 

8 Off. I, 11-12. All translations of Cicero's works are those of the Loeb Classical 
Library, with occasional slight changes. All citations to his works are reference to 
books and sections. 

9 ]bid., 22. 

10 Ibid., 51. 
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himself and family. At the very beginning of time and before the 
institution of the state, therefore, a distinction was made by men 
between common property and private property." Although Cicero 
suggested that men have some kind of natural entitlement to property 
taking precedence over the claims of the state, he stopped short of 
postulating a natural right to property. Private property, Cicero 
explained, existed by agreement or convention rather than by nature, 
but, and the qualification is significant, nature or natural justice as well 
as civil law protected and secured private property. Long occupancy, 
conquest, due process of law, bargain, purchase and allotment are the 
various means—upheld by civil law—by which private property is 
legitimately acquired. Nevertheless, above and beyond the civil law, the 
law of nature safeguards one's claim to what is one's own, as distinct 
from what is common. Any infringement upon the possessions of one's 
neighbour, or any effort to acquire property through force and fraud is a 
transgression ofthe law of nature, of reason, and of civil law, providing it 
is truly law—that is, in keeping with the dictates of nature.!2 Sharp 
practices in buying and selling real property are immoral—violations of 
natural justice—and misrepresentation should be entirely excluded from 
commercial intercourse.!? Cicero maintained in Topics that of the two 
parts of natural law, the first was the right of each to his own property, 
the second being concerned with revenge.!* Justice itself means “to 
each his due," and due to each are his rightful possessions. While 
Cicero never contended that men have a natural right to property, one's 
entitlement to his own possessions appears to be more than a civil right. 
The state, if it is an authentic state, conforming to the precepts of natural 
justice, legally formalizes and protects, so it seems, what we have 
legitimately acquired for our own use from the common bounty of 
nature. The primacy of private property is underwritten by the law of 
nature and institutionalized by civil law. 

Cicero had no desire to equalize property. He constantly and 
vigorously attacked agrarian laws that would redistribute property, 
most of which he believed were designed by demagogues to plunder the 
rich for the sake of the poor.!? Property differentials were part of the 
natural order of things just as equalization was unnatural.” He accepted 
without question the great extremes of wealth and poverty existing in the 
late Republic. He thought that the individual with large possessions 
demonstrated by the very size and value of his holdings, industry, skill, 


11 Ibid., 21. 

12 Ibid., III, 21-24. 

13 Ibid., 54-67. 

14 Top. 90. 

15 Off. 1, 15, 20, 23, 42.45. 

16 Ibid., IL, 73, 76-87, III, 21-23, Leg. Agr. II, 10-16, 71, 102. Sest. 103. 
17 Rep. 1, 49. Leg. Il, 59. Fin. IIl, 67. 
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and even rationality superior to those of the small-holder and the 
impoverished, and, hence, had a natural claim to a greater share.!? 
Certainly, he insisted that a decisive role in government was the 
prerogative of the former. Professor Brunt has even suggested that 
Cicero *'came near regarding poverty as a crime.''!? 

Despite Cicero's frequent criticisms of unbridled avarice, his 
protests against the idolization of riches, and pleas for moderation and a 
renewed spirit of public duty, he enthusiastically defended the pursuit of 
wealth so long as it was within the ethical limits prescribed by nature and 
used for morally good ends. Cicero might castigate the greedy 
accumulation of possessions, but at the same time he insisted that men 
were obligated by nature to protect and advance their own interests.”° 
We should safeguard and increase our own property, and take every 
precaution not to lose it.?! Men, indeed, have a duty to make money, but 
should do so by honourable means only ?? fairly and honestly, striving 
always to be liberal and magnanimous.?? 

Life is a strenuous contest among self-interested individuals, each 
of whom should energetically and conscientiously seek victory. In 
making his point Cicero approvingly quoted the Stoic Chrysippus who 
compared life to the rigours of a highly competitive race, a passage that 
may also have inspired Hobbes's use of a similar analogy in The 
Elements of Law: 


**When a man enters the foot-race,’’ says Chrysippus with his usual aptness, ““it 
is his duty to put forth all his strength and strive with all his might to win; but he 
ought never with his foot to trip, or with his hand to foul a competitor. Thus in the 
stadium of life, it is not unfair for anyone to seek to obtain what is needful for his 
own advantage, but he has no right to wrest it from his neighbour. ?: 


Cicero, like John Locke centuries later, saw no contradiction between 
the imperative of morality and the demand of self-advancement as long 
as the latter was accomplished in a reasonable fashion and not at the 
expense of others.?* Man is morally obligated to preserve and forward 
with industry and perseverence his worldly station. 
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Ferdinand Tónnies, Introduction by M. M. Goldsmith (2nd ed.; London: Cass, 1969), 
47-48. 
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The Politics of Locke' s Philosophy: A Social Study of “An Essay Concerning Human 
Understanding'' (Berkeley: University of California Press, 1983), chap. 2. 
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Cicero's economic individualism, especially noticeable in On 
Duties, was a new element in the history of political thought, clearly 
alien to the speculations of Plato and Aristotle.?? The fundamental 
source of Cicero's stress upon the pursuit of self-interest in his last years 
may well be what was actually happening in Roman society. The acute 
struggle of the upper classes for power and riches, the unbridled 
exploitation of the provinces, the resort to violence and fall of great 
families and their fortunes were all part of a basic social atomism that 
brings to mind a Hobbesian state of nature. Even more than previously 
members of the Senatorial and Equestrian orders had embarked on a 
frenzied pursuit of self-aggrandizement, each man for himself in a 
perilous process of property accumulation and a bloody chase of power 
after power. Nothing so clearly resembled a bellum omnium contra 
omnes in which each must be the eventual loser. Scholars have long 
noted the unrestrained conflict among the Roman worthies. Hegel 
commented on their greed and rapaciousness,? and more recently 
Matthias Gelzer in his classic treatment of the Roman nobility pondered 
the upsurge of the insatiable appetite for power and wealth.” What may 
surprise some about such a prevailing ‘‘possessive individualism,” to 
use Professor Macpherson's felicitous expression,?? is that it occurred 
in a precapitalist social formation characterized neither by a capitalist 
nor a quasi-capitalist economic structure, nor by a capitalist mentality. 
Cicero, just as Hobbes possibly did, owed much of his theoretical 
perception of the human condition not to an incipient capitalism or 
budding capitalist spirit, but to a “crisis”? of the landed aristocracy.% 
Amidst the political, social and economic anarchy in which he 
participated Cicero raised his voice in a plea for reason. Seek your own 
advantage, but always in a rational and enlightened way, was his 
message to contemporaries. 

The scholarly analyst obviously must be exceedingly wary of 
drawing facile parallels between such distinctly different historical 
contexts as the late Roman Republic and seventeenth-century England, 
and between thinkers like Cicero and Locke or Hobbes. Yet the cultural 
and chronological chasm separating the two societies and their thinkers 
is not so great as to be completely unbridgeable. In Rome and England 
26 On Cicero’s individualism see Cumming, Human Nature and History, Vol. 2, pp. 3, 

11, 13, 17, 20, 25, 64-65, 331. 

27 Hegel, Philosophy of History, trans by J. Sibree (New York: Collier, 1912), 397. 

28 Matthias Gelzer, The Roman Nobility, trans. by Robin Seager (Oxford: Blackwell, 
1975), 136-37. Gelzer's book was first published in 1910. 

29 C. B. Macpherson, The Political Theory of Possessive Individualism: Hobbes to 
Locke (Oxford: Clarendon Press, 1962). 

30 On this aspect of Hobbes, see my "Thomas Hobbes and the Crisis of the English 
Aristocracy," History of Political Thought | (1980), 437-52. On the other hand, 
Locke's outlook was intimately related to emergent agrarian capitalism in late Stuart 
England. See Wood, The Politics of Locke's Philosophy , and forthcoming volume, 
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landed property was the foundation of wealth, power and prestige. The 
civil law of both clearly defined and secured ownership of property and 
strictly upheld contract. A prominent feature of each society was the 
domination of ‘‘lord’’ over ‘‘peasant,’’ of a gentlemanly propertied 
minority over a vast labouring majority. Gelzer's judgment of Roman 
politics, that the “principle that not every citizen should be allowed to 
take part in government was to the Romans . . . self-evident, ?! is worth 
juxtaposing with Sir Thomas Smith's sixteenth-century description of 
England, that labourers, small-holders and tradesmen **have no voice 
nor authoritie in our common wealth, and no account is made of them 
but onelie to be ruled, not to rule other... .''?? And, as we have noted, 
Cicero's republic and Hobbes's England were both states of war in 
which the nobility vied with each other in an intensely individualistic 
competition for offices, honours and riches. 

The weaknesses of such generalizations become only too apparent 
when they are rendered specific. Nevertheless, the unity of the 
proverbial forests should not be altogether forsaken for the 
particularism of the trees. Moreover, surprising as it may seem to us, 
early modern Europeans could readily identify themselves with the 
ancients much more closely than we can. Ancient Rome was a fount of 
inspiration and political wisdom for Machiavelli and “classical 
republicans” like Harrington, Neville and Sidney.?? Locke possibly 
esteemed Cicero above all secular authors, and found On Duties to bea 
source of moral guidance second only to the New Testament. 
Worshipped by the philosophes,” Cicero was also the leading classical 
"role model” of the American constitutional fathers.?? So while it may 
be misleading to make too much of similarities between ancient Rome 
and early modern England, it is historically perhaps just as deceptive to 
recognize nothing in common between them. 
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How then are Cicero’s emphasis upon the crucial importance of private 
property, his acceptance of the naturalness of property differentials, and 
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his belief in the enlightened pursuit of self-interest related to his 
conception of the state? He wrote The Republic on the nature of the 
state and the best form of state. For “state”! he employed res publica or 
civitas, customarily rendered by most standard English translations as: 
*"commonwealth," ''republic," ''state," ‘‘civil order," and even 
"government." Cicero observed that since the subject of his 
investigation was to be the state, it was imperative to arrive at some 
agreement as to the meaning of the term and to define it precisely.% Then 
followed his classic definition of the state, the first attempt of its kind in 
the history of political thought. Plato, Aristotle, and Polybius, of course, 
wrote at great length upon the state, polis in their case and not res 
publica, but nowhere did they concisely and formally identify the 
subject of their theorizing. 

Cicero began by identifying “state,” res publica, with res populi, 
the property or thing ofthe people. He then asserted that the state was an 
““assemblage of large numbers of people united by an agreement about 
justice and joined together for the common interest."'% Elsewhere, he 
said that law (lex) was the bond uniting the state,?? the “mind” or “soul” 
(animus) of the state. His definitions of both state and law are 
normative. Where natural right or justice is absent neither genuine state 
nor law exists.*! Any state that consistently violates the principles of 
natural justice ceases to be a state in this sense. It is a tyranny; not a 
state, but a pseudo-state. Such was Rome under Julius Caesar, a state in 
form, not in substance. Because a state to be a state must embody 
natural justice, a state cannot designate a collection of ''uncivilized 
savages”” or gang of robbers and bandits.* Prior to the state men lived by 
brute force instead of reason.** They led a scattered, nomadic, animal 
existence without religion, morality or law. Although the state was 
founded upon mutual agreement, it is not a convention arising out of 
human weakness. Cicero disputed the Epicurean view that the state was 
simply a contractual arrangement for mutual security. Instead he argued 
that the state existed by nature.* The fundamental reason or prima 
causa of the state, of the grouping together of people in such an 
institution, is the natural gregariousness or sociality of man stemming 
from the common human bond of reason and speech, ratio et oratio. 
This bond is the initial impetus for all associations: families as well as 
states. The state is also natural because it exists to satisfy certain natural 
37 Rep. I, 12, 33, 36, 38. 

38 Ibid., 39. "... coetus multitudinis iuris consensu et utilitatis communione societas." 
39 Ibid., 49. 
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needs of man such as virtue and the desire for the common safety. The 
family, itself the basic natural human association in which all things are 
held in common, is the ‘‘foundation of the city” (principium urbis) and 
the “nursery of the state”! (seminarium rei publicae).* 

The res publica as res populi, therefore, is in this context for Cicero 
the property of citizen heads of households regardless of class or status. 
Roman notables sometimes viewed the state as their exclusive property 
to be used as they pleased.* In general, however, it is suggestive that the 
state was thought of as a thing, res, property that was owned, regardless 
of the precise identification of the owners. Under Roman law, an owner 
was not merely a possessor of property, but had an absolute right of 
property, a claim under the law against all others. One could do with his 
property as he wished, within the limits of the law. 

The purpose of the state as given by Cicero in his formal definition is 
the common interest, utility or advantage (utilitas). In a first immature 
and derivative work written about 91 BC, he had defined «utilitas in 
reference to the state: 


Advantage [utilitas] lies either in the body or in things outside the body. By far 
the largest part of external advantages, however, results in the advantage of the 
body. For example, in the state there are some things that, so to speak pertain to 
the body politic [ad corpus pertinent civitatis], such as fields, harbours, money, 
a fleet, sailors, soldiers and allies—the means by which states preserve their 
safety and liberty—and other things contribute something grander and less 
necessary, such as the great size and surpassing beauty of a city, an 
extraordinary amount of money and a multitude of friendships and alliances. 
These things not only make states safe and secure, but also important and 
powerful. Therefore, there seem to be two parts of advantage— security and 
power [incolumitas et potentia]. Security is a reasoned and unbroken 
maintenance of safety [salutis]. Power is the possession of resources sufficient 
for preserving one's self and weakening another.” 


The theme of security or safety as basic to the common interest served 
by the state is found in The Laws, in which Cicero maintained that laws 
**were invented for the safety of citizens, the preservation of states, and 
the tranquility and happiness of human life. . . °% and later affirmed that 
“the safety of the people’’ should be the supreme law (salus populi 
suprema lex esto), a famous aphorism widely quoted in subsequent 
political literature. A similar outlook is found in On Duties where we 
learn that the original kings (Cicero was following Herodotus) were 
instituted to protect the weaker classes from the strong,” and that cities 
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arose to satisfy human wants.5 From Cicero's standpoint, therefore, the 
reason for the existence of the state was the common interest of those 
concerned, interest defined in terms of security, protection and well- 
being, fundamental to which, as we shall see, is the preservation of 
private property. 

Finally, it should be remembered that for Cicero no contradiction 
existed between the two key elements of his definition of the state: ius 
and utilitas, right or justice and interest. The state (or man) that acts 
rightfully, in conformity with the principles of natural justice or the law 
of nature, will always be acting in its true interests, and the converse is 
also the case.5* The foundation of the common interest and hence of the 
state is always justice. Symbolized by “to each his due,” justice as 
interpreted by Cicero entailed four principal natural duties: not to harm 
others without cause; to respect common and private property; to fulfill 
obligations for which we have pledged our word; to be kind and generous 
to others, according to their worth and our means.* Unless these duties 
were generally observed, Cicero maintained, the state as a framework of 
security and order would disintegrate. 

Considering that the Romans, unlike the Greeks, held a view of 
private property as a distinct and absolute claim against all others—a 
central feature of Roman law—it is not surprising that Cicero, a lawyer 
and magistrate who had risen to the oligarchic senatorial order 
dominating the Republic and sharing in his peers's passion for the 
acquisition and accumulation of landed property, should be the first 
major political thinker to dwell upon the relationship of property and 
state. Not only did he conceive of the state as property, but also as we 
shall see he argued that a primary purpose of civil law and state was the 
preservation of property. Because of this emphasis upon the close 
connection between property and state and for other reasons, it was 
Cicero, rather than either Plato or Aristotle, who was such a significant 
ancient influence upon early modern political thinkers and their idea of 
the state so basic to our own. 

As early as 69 BC Cicero had maintained that it was law which 
defined and safeguarded our property rights, enabling us to distinguish 
between the meum and tuum, what is mine and what is thine.** A quarter 
of a century later after the many vicissitudes of public life he reaffirmed 
these sentiments in Topics: “The civil law [ius civile] is a system of 
equity [aequitas] established between members of the same state 
[civitatis] for the purpose of securing to each his property rights [res 
suas]. Now if law is the cohesive force of the state, the bonds which 
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link together its members, and the chief function of law is to secure 
private property, then the inference is that the state's fundamental 
function is the same, with one addition. Not only is the major purpose of 
the state like that of law, to protect property from all internal 
transgressions, but from all external threats. The validity of the 
inference is confirmed by On Duties written about the same time as 

Topics. In On Duties Cicero affirmed that ‘‘although it was by Nature's 

guidance that men were drawn together into communities 

[congregabantur homines], it was in the hope of safeguarding their 

possessions [rerum suarum] that they sought the protection of cities 

[urbium]. 55 Consequently, ““the chief purpose in the establishment 

of constitutional states and municipal governments [res publicae 

civitatesque constitutae] was that individual property rights might be 
secured [sua tenerentur]. A few pages later he repeated this view: ‘‘it is 

a peculiar function of state and city [civitatis atque urbis]to guarantee to 

every man the free and undisturbed control of his own particular 

property [suae rei]. ?? 

One, then, can have no doubt that Cicero meant precisely what he 
said in these succinct and unambiguous formulations. Moreover, there 
appears to be no basic contradiction between his insistence upon the 
naturalness of the state and its major end of preserving private property. 
States are natural in that they arise out of human sociality. States are 
also natural in so far as they satisfy the natural wants of man, and as we 
have seen, the desire for possessions seems to be basic to human nature. 
Nor is Cicero's conception of the authentic state as the embodiment of 
justice at odds with the purpose of securing property. Any violation of 
private property is unjust. Hence, in order to be just, the state to be a 
true state must guarantee that each citizen is secure in his possessions. 
This means, of course, that property differentials, which are natural to 
human society, must likewise be maintained and protected, if the 
principles of natural justice are not to be violated. 

Cicero, consequently, was the first important political thinker to 
affirm unequivocally that the basic purpose of the state was the 
protection of private property.* Cicero was also the first with important 
qualification to offer a non-ethical conception of the state. Unlike Plato 
and Aristotle, he did not conceive of the state fundamentally as a means 
of shaping human souls, of creating men of moral virtue. 

58 Off. II, 73. 

59 Ibid., 78. 
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What is the significance of Cicero's stress upon the role of state and law 
in protecting private property and preserving property differentials for 
his political outlook in general and for his recommendations in regard to 
public policy? First, it most probably had a bearing upon his rejection of 
democracy as the “least commendable type” of state.*! Democracy, 
Cicero believed, suffered from too much liberty, which produced an 
arithmetical equality that was little more than an unjust levelling or 
parity.5 Such levelling for Cicero unfairly deprived the well-born and 
wealthy of a preponderance of power and privilege in the state. 
Democratic liberty and parity would further threaten propertied 
interests by degenerating into mob rule and anarchy, and eventual 
tyranny. Although preferable to democracy, monarchy and aristocracy 
were also to be avoided because they allowed too little liberty and 
readily deteriorated into tyranny that would endanger the propertied. 


Consequently, Cicero thought that the best bulwark for the 
propertied was the mixed constitution, at least as it existed in Rome 
prior to the middle of the second century BC, one that offered a 
"balanced and moderate" mean between the excess of democratic 
liberty and the deficiency of monarchical and aristocratic liberty. The 
mixed constitution for Cicero, as for Plato, Aristotle and Polybius,™ 
was an ingenious device for protecting the propertied status quo by 
preventing ““tyranny from below” resulting from democracy and 
“tyranny from above” brought about by the corruption of monarchy 
and aristocracy. As the best governmental defence of the propertied 
against both kinds of tyranny the mixed constitution would preserve the 
status quo and guarantee the dominant political position of the 
propertied classes. Through a system of checks and balances the 
mixed constitution would reduce the possibility of tyranny, allow all 
citizens some liberty, some part in the political process, but give to the 
wealthy minority a decisive governmental role. This arrangement would 
be in accord with the principle which, Cicero believed, should always 
prevail in a state: ‘‘that the greatest number should not have the greatest 
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power.”*% The wealthy, who subvent the expenses of the state and have 
therefore the most vital stake in its welfare should be predominant. All 
will possess liberty, but authority will be firmly in the hands of the 
propertied.*” 

In order to forward his ideal of a properly mixed constitution Cicero 
always advocated economic policies that gave priority to the interests of 
the well-to-do, guaranteed property rights, encouraged private initiative 
and enterprise, and reduced governmental intervention to a minimum.5? 
Like most of his peers, he seemed completely oblivious to the fact that 
any adequate solution to the fundamental problems besetting the 
Republic must begin with measures for alleviating the widespread 
poverty and appalling living conditions of the urban masses and the 
grievous plight of countless peasants dispossessed of their holdings by 
an avaricious gentry and nobility. To the vast propertyless majority, his 
insistence upon the sacredness of private property could only have been 
meaningless. He stressed that it was the responsibility of the magistrate 
to ensure that everyone possessed what was his own and that neither 
state nor private citizen should violate the property rights of others.9? 
Law and justice should be applied equitably so that the possessions of 
the poor are secure and the rich have what is rightfully theirs.” 

Among his favourite specific recommendations, designed to serve 
the interests and win the loyalty of the well-to-do, were administrative 
thrift and the elimination of corruption in public office, opposition to 
property taxes, and the strengthening of public credit. Government 
should be conducted with the utmost economy and public expenditure 
reduced to a minimum, following the postulate in The Republic that 
"frugality" is “the best revenue both for private families and for 
States... .''7! Cicero prided himself upon the financial parsimony of his 
tenure as governor of Cilicia and the eradication of graft.” Since 
his early stint as quaestor in Sicily and the prosecution of Verres for 
administrative corruption in that province, he had been especially 
sensitive to these problems. He also opposed the levying of property 
taxes, except in extraordinary circumstances.” Throughout his political 
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career he stressed the importance of maintaining the credit of 
government, and condemned any erosion of that credit.” Governmental 
credit must always be guaranteed and payment of debts strictly enforced 
by law, neither cancelled nor reduced.” He was also firmly against the 
public remission of urban rents which Caesar had instituted in 48-47.7% 

A fundamental principle of Cicero's policy recommendations, 
therefore, was that no action should be taken by the state that would help 
one element of society to the economic detriment of other segments. 
Above all, this meant in practice that he opposed any levelling measure 
such as state grain doles to the urban masses and agrarian reforms which 
he thought would disadvantage the rich for the sake of aiding the poor.” 
He sternly objected to any large-scale grain doles like that of Gaius 
Gracchus in the previous century. Not only would they exhaust the 
treasury, but also encourage the lower classes to forsake industry for 
idleness. On the other hand he approved of the much more moderate 
dole of Marcus Octavius, one that in his view was financially feasible 
and necessary for the welfare of the lower orders. In general, however, 
Cicero was convinced that charity should be private and voluntary. The 
wealthy, of course, must guard and advance their own interests. But in 
addition, they were under a moral obligation to utilize a portion of their 
riches for the public good and to help needy individuals, as long as such 
support was not harmful to the state.”* The common interest could best 
be served by subsidizing public construction and staging games and 
festivals. Charity to individuals should be promoted through the system 
of private patronage, established according to tradition by Romulus.” 
Liberality of patron to client was part of ancient custom that should be 
continued and encouraged.®° 

Cicero stubbornly rejected and refused to tolerate any scheme of 
agrarian reform that necessitated the extensive redistribution and 
equalization of holdings on the vast areas of ager publicus or public land 
acquired by the Roman legions.?! Agrarian legislation, he thought, 
violated the very essence of government whose chief object was the 
protection of private property. Agrarian reform ‘‘robs one man to enrich 
another." '*? These laws usually entailed dispossessing the well-to-do of 
many of their customary holdings of the public land and allotting it to the 
poor, equalizing and limiting the size of the holdings, buying up private 
74 Leg. Agr. I, 23; II, 8. Man. 19. Sest. 98. Fam. 150 (IV.1) 280. 
75 Off. IL, 78-79, 84; III, 70. 
76 Ibid., II, 83. See Peter Brunt, ‘‘The Roman Mob," Past and Present 35 (1966), 13; 

Frier, Landlords and Tenants in Imperial Rome, 163 and n. 239. 
77 Off. Il, 72. Sest. 103. 
78 Off. 1, 92; II, 72. 
79 Rep. IL, 16. 
80 Mur. 71. 


81 Esp. Off. II, 78-85. 
82 Ibid., 85. 
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land to be used for public distribution, and the cancellation of the debts 
of the new holders. Policies of this kind, from Cicero's perspective, 
undermined the credit and good faith of the state, increased tension 
between the orders, subverted equity, and might lead to autocratic 
administration in the implementation of the specific measures.9?? 
Redistribution for Cicero was clearly a violation of natural law and 
justice.** 


4 


So far we have seen that Cicero revered private property, advocated its 
accumulation, and staunchly supported the propertied status quo, 
accepting as the norm a society of a few wealthy land-holders and many 
very poor. The state, as he conceived it, should be the instrument of 
domination of the propertied minority over the propertyless majority. 
Cicero's views on property and state were in keeping with his belief that 
human society was always divided between the naturally superior and 
the naturally inferior.** The former is ordained to govern, the latter to 
obey and serve. In actuality this signified, of course, an inegalitarian 
society in which the propertied governed the propertyless. 

But did not Cicero's social and political outlook contradict his 
well-known position on the fundamental rational and moral equality of 
men?% Man is created by god, and his soul is a gift from god.* Unlike 
animals men share in divine reason and possess the divine faculty of 
speech. Virtue is also an attribute of man and god.” Hence, all men 
resemble each other.* No qualitative difference exists between them. 
All are equally endowed with reason. A single definition applies to all. 
Because reason is common to all humans, they share in right reason, 
thereby being creatures of law and justice: “In fact there is no human 
being of any race, who if he finds a guide, cannot attain to virtue.” The 
consequence of this basic rational and moral nature shared by human 
beings is that every man is a creature worthy of respect and 
consideration.?? 

Given all of this, then how could Cicero possibly justify actual 
social and political inequality arising from property differentials? How 


83 Ibid., 78-79. Leg. Agr. I, 23; II, 8, 10, 15, 71, 102-03. Sest. 103. 
84 Off. III, 21-23. 

85 Rep. I, 51, 53; III, 37. 

86 Leg. I, 22-33. 

87 Ibid., 22. 

88 Ibid., 24. 

89 Ibid., 22-23. Nat. Deor. II, 148. 

90 Leg. I, 22-25, 29, 30, 31. 

91 Ibid., 25. 

92 Ibid., 30. Slaves are evidently excluded by Cicero. 
93 Off. 1, 99, 106, 139. 
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could he reconcile the two? His reasoning seems to have been something 
like the following. Although we are born with equal rational potentials 
and thus all of us are in theory capable of being rational and moral 
creatures, we do not realize our rationality equally. Most men have 
acquired bad habits and false beliefs that prevent them from fully 
realizing their rational natures. Only a few come close to complete 
rational self-fulfillment. We may all possess equal rational potentialities 
at birth, but we are also equally creatures of appetite. Since men are 
appetitive as well as rational, they are equally subject to the attraction of 
pleasure, which accounts for the evil tendencies of all of us. Now this 
“depravity,”” as he called it in one passage,” was controlled in some 
men and not in others because of differences in upbringing and 
education. Those with the proper upbringing and education will be able 
to subject their appetites to the rule of reason, acquire good habits and 
true beliefs, and realize their rational and moral essence. Therefore, in 
actual social life, although men are of equal rational and moral potential, 
some men attain rational and moral superiority and thereby are entitled 
to rule the naturally inferior, those whose rational and moral 
self-realization has been stunted as a result of improper upbringing and 
education. **Nature" and “natural” for Cicero are normative, not 
simply descriptive terms. So if an individual, by nature a rational 
creature, does in fact exercise rational control over his appetites, then he 
is naturally superior to those who have been enslaved by desire. 

In principle Cicero did not identify natural superiority with good 
birth and wealth, although he did so in practice. Ideally, he seems to 
have subscribed to the notion of a society in which rank corresponded to 
one's ability in performing the functions necessary for social life, 
functions ordered in a hierarchy of the naturally superior and inferior. 
This outlook might be expected in Cicero, since as a novus homo, the 
son of a member of the country gentry, he had risen to Senate and 
Consulate, and in the course of his remarkably rapid political and social 
advancement had often been subjected to the snobbery, envy and 
resistance of the entrenched Roman nobility. 

Although he seems to have admired the self-made man of virtue, 
industry and ability, in practice he showed little sympathy for those who 
had not scaled the ladder of worldly success.” They were in his mind 
simply failures as humans, lacking in the qualities of complete men, 
deformities who had not realized their potential. Most men were in fact 
doomed to the lowly positions to which they were born, the human 
condition for which Cicero showed very little sensitivity or compassion. 
Quite the contrary, his social ideals and values and political attitudes 
were largely derived from the exalted stratum that he had managed to 


94 Leg. Fragment 2, Loeb Classical Library, 519. 
95 Rep. I, 10. Off. I, 115-16. Leg. Agr. II, 3-4. Verr. II. v, 180-82. Balbo 18-19. Sulla 23. 
Sest. 137. Mur. 15-17, and editor s note in Loeb Classical Library. 
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penetrate, a characteristic of many self-made men throughout the ages. 
No matter how snubbed or slighted he was by the nobility, how much his 
career must have been hampered by their jealousy, his human ideal was 
theirs, largely derived from their warrior ethic, that of the gentleman, 
homo liberalis.* Among them, a few of the more enlightened might 
possibly concede that disposition and conduct, not birth, characterized 
the true gentleman. At the same time, however, they clung to the idea 
that like breeds like, and that authentic gentlemen were of families of 
inherited wealth and recognized lineage. 

Like so many of his upper-class contemporaries, Cicero was 
contemptuous of the lower orders, the multitude.” From the 
perspective of the notables the opposite of gentlemanly was sordidus , an 
adjective for those of low station, literally meaning filthy, shabby, mean, 
base, vile. The word faeces commonly used to label the lower classes, in 
addition to ‘‘dregs’’ refers to sewage, garbage, and quite literally to 
“shit.” Cicero classified occupations into those that were vulgar and 
those becoming gentlemen. He shared the typical gentlemanly 
contempt for banausic labour and predilection for economic self- 
sufficiency. Mental labour is far superior to physical labour.?? Any 
occupation entailing manual labour for wages, or the work of a 
craftsman or tradesman is only for the vulgar. The only callings proper 
for true gentlemen are war, politics, law, philosophy, farming and 
large-scale commerce, particularly if the profits are invested in landed 
property. 

It probably never occurred to Cicero that his insistence upon the 
moral equality of man was at odds with his disdain for the lower orders. 
If pressed he might have said that the vulgar were not full human beings, 
and that gentlemen in keeping with the precept ““to each his due,”” gave 
equal treatment to equals and unequal treatment to unequals. Since the 
vulgar were naturally inferior, they were not to be dealt with on a par 
with the naturally superior or fully human gentlemen. Whatever his 
rationalization might have been, it is clear that for Cicero and his kind 
the lower orders existed solely to serve them and to fulfil their economic 
needs. Private property and property differentials were the foundation 
of this inequitable social system and the state was the mechanism 
responsible for its maintenance. The state existed to preserve private 
property and the great disparities in property, to protect the dominant 
property-holders from each other and from external threats, and to keep 
the lower orders in subjection. Cicero was the pioneering architect of 
this conception of the state, one still widely held and esteemed, although 
seldom expressed with his eloquent candour. 


96 Cicero's ideal of the gentleman is presented in Off. I. 

97 For example, Mur. 36. Sex, Rosc. 120. Flacc. 18-19. Att. 16 (1.16) 58-59. 
98 Off. I, 150-51; also I, 115-16. Mur. 30. 

99 Off. II, 46. 
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ORIGINAL ELEMENTS IN CICERO'S IDEAL 
CONSTITUTION. 


C.W. Keyes 


Although Cicero's third book De Legibus is chiefly concerned 
with the offieials of the state, it does in fact contain what we 
should call a fairly complete constitution, stating the funda- 
mental law in regard to the legislative, as well as the executive 
and judicial, branches of the government. We have here, not 
a description of an ideal state and its laws, both publie and 
private, such as is contained in the treatises of Plato and Aris- 
totle, but an actual code of fundamental public law, correspond- 
ing closely in content and form to our idea of a “ written con- 
stitution.” It seems that a document of this character, whether 
theoretical or for practical use, had never before been produced. 

The modern conception of a written constitution includes 
several elements. First, it is entirely embodied in one—or 
sometimes more than one—specially important document. Sec- 
ond, it is a product of conscious art, “ the result of a deliberate 
effort on the part of a state to lay down once for all a body of 
coherent provisions under which its government shall be estab- 
lished and conducted.” Third, it is of the rigid type; i. e., it 
stands “above the other laws of the state”; it “is repealable 
in a different way, exerts a superior force.” Exactly such 
a constitution, of course, is that of the United States. The 
unwritten constitution, on the other hand, consists to a great 
extent of customary law, although it may be partially embodied 
in statutes, is of gradual growth, and is “ promulgated or re- 
pealed in the same way as ordinary laws.” Well-known examples 
of this type are the Roman and British constitutions, 

No ancient state had a written or rigid constitution such as 
has been described. Complete and consciously produced codes 
of law, including constitutional provisions, existed, of course. 
But, as has been stated, the collection of “laws ” in De Legibus 
III is the only ancient document which seems to correspond to 
the modern idea of a constitution of this kind. It is a single, 
consciously produced document, confining itself strictly to fun- 


For the following definitions see Bryce, Studies in History and 
Jurisprudence, Oxford, 1901, pp. 126 ff. 
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damental public law, according to our definition of public law. 
But here we must note that the Roman definition was more 
inclusive than that usually accepted today. The three divisions 
of Roman public law were sacra, sacerdotes and magistratus.? 
Therefore the laws in Book IL—the basic provisions for the 
established religion of the state—form a part of Cicero’s code 
of fundamental public law. This body of religious law is, how- 
ever, considered an entirely distinct branch of the constitution, 
and those parts of it which have a political significance are for 
the most part repeated in the political section. 

Was Cicero, then, the originator of this new idea of a “ writ- 
ten constitution " of the type common in modern times? Did 
he intend his laws actually to be put in force as the constitution 
of a reformed Roman Republic, and protected from easy repeal 
by being placed “ above the other laws of the state”? A number 
of clues to Cicero’s thought in regard to his code can be found 
in the De Legibus, but they do not enable us to answer these 
questions completely. Certainly he did not anticipate any 
immediate practical use being made of these laws, but was look- 
ing forward to a possible reform of the Roman state and its 
government in the indefinite future. He implies in one pass- 
age? that they were written non rei publicae sed studi et delec- 
tationis causa, and again he admits that they would not be 
suitable to the degenerate Romans of his own day, but are in- 
tended for a future body of Roman citizens, who may return 
to the virtues and ideals of their ancestors. But when we ask 
exactly how Cicero thought his code might be used by those 
future Romans we find ourselves in the realm of conjecture. 

There is one element of the modern written constitution 
which Cicero might certainly have had in mind. That is its 
rigidity; the fact that it is more difficult to repeal than other 
laws. For although the Roman people in their assemblies, like 
the British Parliament, could theoretically pass any law, and 


? Ulpian Dig. I, 1, 1, 2; Publicum ius est quod ad statum rei Romanae 


spectat, .. . Publicum ius in sacris, in sacerdotibus, in magistratibus 
consistit. 

SUT, 14. 

*TII, 29: . . . non enim de hoc senatu nec his de hominibus qui nune 


sunt, sed de futuris, si qui forte his legibus parere voluerint, haee habe- 
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therefore repeal any law, there were certain legislative acts 
which they felt practically bound not to perform. Any inten- 
tional invasion of the rights of the gods was unthinkable, and 
any accidental interference with such rights was carefully 
guarded against in the preambles to all laws. Laws which took 
the form of agreements between the Roman commonwealth and 
another party, such as treaties, for example, were put under the 
protection of the gods by being sworn to by a magistrate as the 
official representative of the state.* The nation was bound by 
a similar oath to the fundamental constitutional duty of main- 
taining the republican form of government; i. e., of never allow- 
ing the monarchy to be restored.” Laws thus sworn to were 
considered either absolutely irrevocable, or, in the case of agree- 
ments with foreign nations or individuals, revocable only under 
certain definite conditions, although from an abstract legal 
point of view this was of course not the case. 

There was another kind of law of an intermediate class, which 
held a position above that of ordinary laws. Such were the self- 
imposed rules which regulated the law-making activities of the 
assembly. An example is the law against privilegia. A bill 
which violated one of these rules could not become a law until 
the regulating law had been repealed. For example, a law 
containing a privilegium would not be valid unless the general 
law prohibiting privilegia had been repealed before it was passed. 
In the later Republie the repeal of any of these general regula- 
tions would hardly have been thought of; they were embodied 
in ancient laws which were considered a permanent part of the 
constitution. Hence the idea of his “laws ” being made superior 
to other laws might easily have existed in Cicero's mind. 

Dut it is more difficult to suppose that he had any definite 
idea of the existence of such a thing as a rigid, written con- 
stitution, put in force all at once as the basic law of a state. 
There is a possibility, of course, that he thought of some future 
dictator rei publicae constituendae, more moderate and scrupu- 


* Mommsen, Roem. Staatsrecht III, p. 335, n. 2. 
* Op. cit. I, pp. 235 f. 

* Op. cit. III, p. 362; II, p. 16. 

* Op. cit. III, pp. 334 ff.; 360 ff. 
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lous than Sulla,—such a man as he had hoped Pompey might 
turn out to be-—who would use his constitution approximately 
in that way. Dut he would have been more likely to think of 
such a reformer's using it as a basis for a complete new code of 
law, which would include private as well as public law, as all 
the codes of the past had done; or else as a guide in the reform 
of the existing constitution. 

lt seems clear, at any rate, that Cicero did approach more 
closely to the modern idea of a written constitution than any 
other ancient statesman or political theorist. Whether he fully 
realized it or not, he actually seems to have written the first 
constitution of this kind in existence. And this new idea of 
drafting a document containing & complete constitution, and 
excluding all other kinds of law, is probably the most striking 
element of originality in the De Legibus. 

The problem of discovering the original elements in the 
individual laws is much more concrete. Absolutely new pro- 
visions are, of course, rare. Cicero was an eclectic in political 
theory as well as in other branches of philosophy.? Most of his 
originality appears in provisions whieh have the character of 
compromises, and the resulting balanced constitution is an at- 
tempt to find the golden mean between the extremes of different 
periods and different parties. One of the most interesting 
things about the code is its clear-cut treatment of the unwritten 
elements of the Roman constitution—the mores maiorum. Some 
of these unwritten rules were less definite than others, and in 
many cases their interpretation and validity were matters of 
party strife. 'The portions of this body of unwritten law which 
Cicero adopts are here embodied by him in definite written form. 

Let us first eonsider the changes which are recommended by 
Cicero in the legal status of the Senate. By eius decreta rata 
sunto 1 nothing can be meant except that senatorial decrees are 
to be classed definitely as laws of the state. This had certainly 
never been the fact from a strictly legal point of view, although 
custom had made it practically true to a great extent. By this 
provision another independent legislative body is added to 
the assemblies of the whole people and of the plebs. In his 


e Cf. Cauer, Ciceros politisches Denken, Berlin 1903, pp. 8 ff. 
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commentary," however, Cicero makes it clear that the legisla- 
tive power of the assemblies is to remain superior to that of the 
Senate, which would make it possible for one of the assemblies 
to repeal a law passed by the Senate. And he evidently had no 
idea of recommending any great changes in the relative spheres 
of action of Senate and People, as is clear from his other laws. 

His intention to establish legally and to increase to some ex- 
tent the powers of the Senate is shown in other passages of the 
laws also. The minor officials, including the quaestors, are to he 
legally bound to execute all commands of the Senate in addition 
to performing their regular functions." We have no evidence 
that the Senate ever actually had any such legal rights over 
these officials, Also, the number of praetors may be fixed by 
senatorial decree as well as by popular law,'* and the appoint- 
ment of a dictator is made absolutely dependent on the Senate’s 
decree,'^ the consul being deprived of all discretion in the matter. 

The most important actual change made by these “laws” is 
the provision of a firm legal basis for the power which the Sen- 
ate already held practically, thus removing the most important 
claims of the Senate from the realm of controversy. As we 
have seen, however, no attempt is made to deprive the People 
of their legal supremacy. 

Cicero's provision in regard to membership in the Senate is 
somewhat obscure: omnes magistratus auspicium iudiciumque 
habento, exque is senatus esto. This might be thought to 
mean that all magistrates are automatically to become members 
of the Senate. Another interpretation is that Cieero was think- 
ing only of the magistratus maiores; this would mean that the 
requirement for entrance would be the holding of the aedile- 
ship. Or Cieero might merely have meant that only men who 
had held some magistracy could be admitted to the Senate, leav- 
ing the decision as to which ex-magistrates should become sena- 
tors to the censors. 

The first interpretation seems most unlikely, as such a rule 


7.$28: cum potestas in populo. auctoritas in senatu sit ... 
$6: quodeumque senatus creverit agunto. 

158 8: quoteumque senatus creverit populusve iusserit, tot sunto. 
"$8:... si senatus creverit ... 
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would give seats in the Senate to all the young men who had 
held any of the offices of what was later called the vigintivirate, 
as well as to the ex-quaestors. The second interpretation seems 
to be excluded by the fact that Cicero expressly says omnes 
magistratus. The third explanation of Cicero's words seems to 
be the only reasonable one. If we accept it, we must interpret 
the words sublata cooptatione censoria !? as abrogating the cen- 
sors’ legal right to go outside the list of ex-magistrates in their 
choice. This law, then, simply embodies in definite form ap- 
proximately the practice actually followed for some time before 
the reforms of Sulla. It is a compromise between the older prin- 
ciple of free choice by the censors and the Sullan law attaching 
entrance to the Senate to the holding of a particular magis- 
tracy. Cicero obviously had in mind the method of choice ac- 
tually in use; i. e., that a vacancy should normally be filled by 
the ex-magistrate of highest rank who was not already a mem- 
ber, with due regard for moral character." He says nothing 
about the number of senators being fixed, but we may suppose 
that this was taken for granted. In most cases, of course, this 
left the censors little actual power in the matter, and we must 
agree with Cicero's statement 5 that this is a democratic pro- 
vision, as it practically left the ‘choice of senators to the people. 

Two innovations in regard to the popular assemblies may be 
noted. In the first place, the method of voting proposed by 
Cicero ?? seems to be quite original. lt embodies a compromise 
between the old method of viva voce voting and the secret ballot 
used in Cicero’s own time. The people are to have the ballot 
and freedom in the use of it, but it is no longer to be secret; a 
man’s ballot is to be shown to any of the optimates who wish to 
see it or to whom he wishes to exhibit it?? This plan preserves 


15 In Cicero's commentary, § 27. 

"$T: Censores .. . probrum in senatu ne relinquonto. $10: Is 
ordo vitio vacato. Cf. commentary, $29: nam cum omni vitio earere 
lex iubeat, ne veniet quidem in eum ordinem quisquam vilii particeps. 

18$ 27: populare sane neminem in summum locum nisi per populum 
venire sublata cooptatione censoria. 

?$10: Creatio magistratuum, iudicia populi, iussa vetita cum suf- 
fragio cosciscentur, optumatibus nota, plebi libera sunto. Cf. Cicero's 
commentary, 88 33-39. 
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the power and freedom of the assembly, but also gives full oppor- 
tunity for the exertion of influence or pressure on individual 
voters by the aristocracy. 

The other novum in regard to the assemblies is the rule mak- 
ing the presiding magistrate legally responsible for any use of 
force or similar irregularity at meetings of an assembly.?* Cicero 
quotes a precedent for putting the blame on the presiding official 
in such cases, since he had the power of dismissing the assembly 
at any time, but it is clear that this responsibility had never been 
fixed by law, and that such officials had never been liable to 
prosecution. This law certainly makes them so liable.?? 

In the provisions in regard to the state officials there are sev- 
eral interesting points to be noticed. The law which fixes the 
rank of the aedile ?? is rather obscure. As this office is taken up 
immediately after the minor magistracies, the treatment follow- 
ing the ascending order, Cicero may have intended to indicate 
by this sentence merely that he was now passing to the maiores, 
the aedileship being the lowest of these, and occupying a sort of 
middle ground between the two classes. But considering the 
extreme conciseness of these laws, it seems that he must have 
meant more than what would have been obvious to his readers 
without being stated. If so, the meaning can only be that the 
aedileship is to be a necessary preliminary to the holding of the 
offices above it. In that case, Cicero is proposing a legally fixed 
cursus honorum. In his provisions in regard to the minor 
magistracies, the quaestorship is put on the same basis as the 
various offices of the so-called vigintivirate. Clearly one of these 
minor magistracies was to be held first, and then the aedile- 
ship, praetorship and consulship. 

The fact that the plebeian tribunate is not mentioned at all 
amoug the regular magistracies is of course natural, since the 


did Cicero mean by optimates and by optimus quisque et gravissimus 
civis (839)? Such indefinite expressions could not be used in an 
actual law, certainly. Here Cicero's proposal is very far from being 
in legal form. Perhaps the privilege of examining ballots was to be 
confined to senators, but we cannot be certain. 

= $ 11: Ast quid turbassitur in agendo, fraus actoris esto. Cf. com- 
mentary, $ 42. 
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iribune was not a Homan magistrate. But it seems probable 
that Cicero, in his arrangement of the cursus honorum, was 
once again attempting a compromise; this time between the 
absence of the requirement of any definite minor office or offices 
às à preliminary to the praetorship, whieh made it possible for 
the tribune to advanee directly to this office, and Sulla's law 
which closed the higher offices of the state to the tribune. If 
this interpretation is correct, Cicero, while leaving the path of 
advancement open to the tribune, was proposing to prohibit him 
from omitting the aedileship, thus lessening the importance of 
the tribunate as a means of political advancement. 

The most striking innovations of the whole code are those 
which refer to the censorship. 'They amount to a complete 
revival and reconstitution of the office. No change is made in 
its rank, as it occupies in Cicero's treatment its normal position 
between the aedileship and the praetorship. But the office is 
to be occupied continuously instead of intermittently, and the 
term is therefore lengthened to five years.** Functions borrowed 
from Greece, but entirely strange to Rome, are assigned to the 
censors.’ They are to be responsible for the correctness of the 
text of the laws, and also to receive reports from all magistrates 
after their retirement from office and to render a preliminary or 
tentative decision upon their official acts. But a favorable de- 
cision by the censors is not to free the ex-magistrate from the 
liability to prosecution. Another rather indefinite duty seems 
to be assigned to them as vonogvAakes.2% They are to “ observe 
the acts of men and recall them to the laws.” That is, the 
general task is assigned to them of watching for violations of the 
law and calling attention to them. We may conjecture that 
iNegality in official acts was chiefly thought of in this provision. 


2 $7: Magistratum quinquennium habento ... ea potestas semper 
esto. Cf. 847: . . . censoribus, quando quidem eos in republica semper 
volumus esse. 

% $ 11: Censores fidem legum custodiunto; privati ad eos acta refer- 
unto nec eo magis lege liberi sunto. Cf. commentary, $$ 46-47. 

% $ 46: nec ei solum litteras, nam id quidem etiam apud maiores 
nostros erat, sed etiam facta hominum observabant ad legesque revo- 
cabant. Haec cura detur censoribus, ... Cf. Daremberg et Saglio, 
Dict., s. v. Nomophylakes; Pauly-Wiss., s. v. Demetrius von Phaleron, 
Sp. 2825 f. 
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Perhaps this new duty of the censors is on the whole no more 
shadowy and indefinite than the supervision over morals tra- 
ditionally exercised by them. Its introduction into the Roman 
state was undoubtedly suggested to Cicero by his admiration for 
Demetrius of Phaleron.? 

The most radical of these innovations in the censorship is 
the proposal to introduce into Rome the Greek ebfvva in modi- 
fied form. "Though the preliminary judgment of the censors 
did not preclude prosecution, it would have had very great 
influence, of course, and it seems probable that Cicero, in draft- 
ing this law, was thinking, as he so often was, of his own banish- 
ment. Was he not seeking to give additional protection to the 
magistrate who had clearly acted for the best interests of the 
state, but who, by a technical violation of the law, had laid him- 
self open to malicious prosecution? This appears to be the 
most likely motive for such a radical proposal. 

Perhaps this same idea will give us a clue to the meaning of 
one of Cicero’s provisions in regard to the consuls: ollis salus 
populi suprema lex esto.2% This has been understood as refer- 
ring to the freedom of action given by the senatus consultum 
ultimum. But such an interpretation seems to be out of the 
question, on account of the lack of any reference to the Senate. 
If this had been Cicero's meaning, it seems certain that he 
would have expressed his law in such a manner that the phrase 
si senatus creverit could have been included in it. To interpret 
this provision as referring to the consuls military command ?? 
also seems forced. The only other possible interpretation—one 
which has been universally rejected as unthinkable— seems to be 
the literal one that Cicero actually intended to place the consula 
above the law, thus making an exception to the first provision 
in his code.* I believe, however, that this interpretation is the 
only reasonable one, and that Cicero here intends to give the 
consul extraordinary powers in cases of emergency, without the 
necessity of action by the Senate. In spite of the radical nature 


7 $ 14, 8 8. 

? As is done by Du Mesnil in his edition of De Legibus, Leipzig 1879, 
p. 207. 

* 86: Iusta imperia sunto. Cf. Du Mesnil’s note, op. cit. p. 195. 
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of such a concession, it probably seemed to Cicero that in actual 
practice there would be little danger in it. After retiring from 
office the consul would be subject to judgment by the censors, 
and then would be liable to prosecution for any illegal acts com- 
mitted. In order to claim the protection of this suprema lez, 
it would be necessary for him to prove that * the safety of the 
people ? had been in actual danger, and that his transgression of 
the ordinary laws of the state had been necessary for its preser- 
vation. 

If this was Cicero's intention, he must, of course, have been 
thinking once more of his own banishment, and providing an- 
other safeguard for the protection of a consul who saved the 
state by acts which were technically illegal. But there was a 
theoretical reason as well as a practical one for the granting of 
this power to the consul. Cicero must have seen that the con- 
sulship was the weakest point in the identification of the the- 
oretical * balanced constitution " of the Greeks with the actual 
constitution of Rome. The “royal element" was conspicuously 
lacking in strength in these theoretical laws in comparison with 
the aristocratic and democratic, particularly after the establish- 
ment of the power of the Senate on a firm legal basis. The 
consulship must therefore be strengthened. For this purpose 
the senatus consultum ultimum is dropped entirely, and the 
extraordinary powers which it was thought of as conferring are 
granted outright to the consul, to be used in his discretion 
whenever needed, but with the knowledge that he would be held 
strictly responsible for their use.?? 

The law prohibiting legationes liberae”? is also a new pro- 
vision. Cicero had proposed the abolition of this form of sena- 
torial graft during his consulship, but had succeeded only in 
reducing the length of such appointments, formerly unlimited, 
to one year. 

The last of our list of innovations is Cicero's general rule în, 
regard to punishments.** The principle that the punishment 


* Cf. Cauer, Ciceros politisches Denken, pp. 114 f. 

* The use of the phrase nemini parento (88) may be considered as an 
additional indieation of Cicero's intention to strengthen the power of 
the consulship. 

% $ 9; cf, commentary, $ 18. 

* $ 11: Quod quis earum rerum migrassit, noxiae poena par esto; cf. 
commentary, $ 46. 
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should fit the crime was in more or less general agreement with 
the practice in Rome as well as elsewhere. But the formulation 
of a constitutional provision to the effect that the kind of pun- 
ishment was always to correspond in this way to the nature of 
the crime seems to be original. 

The elements which are revivals of old laws repealed before 
Cicero’s time are few. The only provisions which can be so 
classified with any degree of certainty are that which allows 
the punishment of citizens by flogging,” and that which limits 
the right of appeal to the city of Rome.* Both these provisions 
are intended to restore some of the lost power of the higher 
magistrates, and can perhaps be explained in the same way as 
the additions to the consul’s power—that is, as attempts to 
strengthen the royal element in the state. The provision in 
regard to the dictatorship cannot, of course, be classed as a 
revival of an institution which had been abolished, as this office 
was still recognized as a part of the existing Roman constitution. 

The element of the constitution which would perhaps seem 
strangest to the modern legal mind is the occasional introduc- 
tion of provisions of a moral rather than a legal nature—pro- 
visions which could not be made into enforceable laws. Such 
are some of the stipulations as to the conduct of military com- 
manders and provincial governors; the exhortation to the Sen- 
ate to set a good example to the rest of the citizens,?? the recom- 
mendation of moderation to legislative bodies,®® the statement 
of the political duty of a senator,“ and the praise given to the 
official who uses the power of intercession in a helpful way. 
Such rules, for which there could be no sanction, would not 
seem so out of place in an ancient code as in a modern one. 
And Cicero's love for the old spirit of republican patriotism, 


* $ 6: multa vinculis verberibus coherceto, Cf. Mommsen, Roem. 
Strafrecht, p. 47. 

* $6: Militiae ab eo qui imperabit provocatio nec esto. Cf. Strachan- 
Davidson, Problems of the Roman Criminal Law, Oxford 1912, VoL I, 
pp. 115-128. 

* $9: Populi sui gloriam augento; domum cum laude redeunto. 

* $ 10: ceteris specimen esto. 

* $ 10: quae cum populo quaeque in patribus agentur modica sunto. 

“ $11: Loco senator et modo orato; causas populi teneto. 

* $11: Intercessor rei malae salutaris civis esto. 
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and his desire for its restoration, must have suggested these 
exhortations to political righteousness. Each one of them is a 
rebuke to one of the political evils or abuses of the time, which 
was out of reach of the law. But, futile as such rebukes were, 
Cicero was unable to devise a practical remedy. 

It seems strange that comparatively so little attention has 
been paid to the De Legibus by modern authors who have dis- 
cussed Cicero's political theories and ideals. Is this not pre- 
éminently the place to look for Cicero's best thought-out con- 
clusions as to the reforms needed by the Roman state, and the 
constitution best suited to it? Here he is concrete and detailed ; 
in other works, including the De Republica, he is abstract and 
indefinite. In his letters to Atticus he is extremely frank, to 
be sure, but the politieal opinions found there are often the 
hasty thoughts of the moment, largely influenced by personal 
considerations. 

Let us see, then, what kind of a constitution it is, on the 
whole, whieh Cicero presents as his ideal. Are we to conclude, 
with Cauer, that in spite of its pretence to perfect balance it is 
predominantly aristocratic, with only a few sops thrown to 
the multitude in the shape of worthless “ democratic conces- 
sions "? 2 

As we have just seen, the constitution bears on its face the 
appearance of being a compromise between the extreme aris- 
tocracy, best represented by the reaetionary constitution of 
Sulla, and the extreme proposals of the populares. Is this 
appearance a false one? The power of ihe Senate is definitely 
established, but not greatly increased. Additions are made to 
the duties and influence of the censorship, to the discretionary 
power of the consuls in times of emergency, and to the judicial 
powers of the higher magistrates. On the other hand, no at- 
tempt is made to limit the supreme power of the People in 
their assemblies ; the Senate is given none of its old control over 
popular legislation. The rights of the plebeian tribunes are not 
limited, and the path of political advancement remains open to 
them. A compromise method of voting in the assemblies is 
recommended, which gives freedom of action to the people, but 
leaves the way as open as possible for the exertion of aristocratic 
influence over them. 


* Cauer, op. cit., pp. 41 f, and 88 f. 
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The provision last mentioned, it seems to me, gives the key- 
note of the whole system, and of Cicero’s idea of a balanced 
constitution. Absolute power is given to the People, but as 
many opportunities as possible are provided for the play of 
senatorial influence upon this all-powerful democracy. This 
influence is to be strengthened even by the use of deceit, when 
necessary.** Obviously we must give full assent to Cauer’s con- 
clusion that Cicero believed all the political wisdom of Rome to 
be the exclusive property of one class, the senatorial, which 
supplied the aristocratic and royal elements in his ideal state. 
But I think this fact has led Cauer to underestimate the genu- 
inely democratic elements in Cicero’s constitution. If he thinks 
of the common people as entirely lacking in political wisdom, 
why has he given them the supreme power in the state? Simply 
because he recognizes the great fact that, in any form of state, 
they actually possess the supreme power. This fact he had 
doubtless learned from practical experience as well as from the 
treatises of the Greek theorists, who realize it fully, and recog- 
nize that a government whose laws do not grant the supreme 
power to those who actually hold it cannot hope to be a stable 
one. This point of view, in my opinion, gives a complete ex- 
planation of Cicero’s constitution as we have it. Only the aris- 
tocracy ** can govern the state wisely, but it cannot govern the 
state at all, except with the full approval of the People. This 
approval is in general to be gained by persuasion; but when this 
is found impossible, by trickery based on popular superstition. 
But no attempt is to be made to force the will of the governing 
class upon the People. Cicero, of course, like the rest of the 
optimates, thinks of the People’s combination of political power 
with entire lack of political wisdom as an evil, but he differs 
basically from the extreme conservatives in his realization that 
the maintenance of this power is absolutely necessary.*® 


“II, $$ 30-31, 

* Naturally Cicero, remembering his own origin, could not have 
thought of this aristocracy as a close corporation, which did not admit 
new blood. But just as a definite order was to be observed in holding 
the state offices, so membership in the governing class must be attained 
gradually, by passing through the preliminary stage of membership in 
the equestrian order, consisting of those citizens who had an especially 
large “stake in the country.” Cf. Zielinski, Cicero im Wandel der 
Jahrhunderte, 3. Aufl, p. 149. 

^A somewhat similar distrust of real “popular government” was 
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Of course the readers of Cicero’s treatise would be members 
of the governing class. Therefore he lays the greatest emphasis 
in his commentary on the defence of the democratic elements 
in his constitution, not on that of the most original elements. 
The space which he gives to upholding the retention of the 
tribunate with full powers ** against the conservative arguments 
of Quintus and Atticus, and to the defense of his compromise 
form of ballot ** is out of all proportion to the short passage 
devoted, for example, to his radical additions to the duties of the 
censorship.** In fact, for the benefit of this conservative reading 
publie he takes pains to minimize the amount of new material 
in his constitution—almost to deny its existence.*? 

Thus we must conclude that the idea of a balanced constitu- 
tion was more than an attractive theory of politieal philosophy 
to Cicero; he took it seriously as an ideal of practical politics, 
as Zielinski maintains. This was certainly the case at the time 
when the constitution in De Legibus was written, which of 
course does not prove that Zielinski has not overemphasized his 
consistent adherence to it throughout his career. 

We have not yet touched upon one element in Cicero's ideas 
which has been emphasized by both Zielinski” and Cauer.™ 
This is Cicero's idealization of the period of the Scipios, includ- 
ing the Roman government as constituted at that time. From 
our examination of the changes in the constitution which Cicero 


shown by the makers of the Constitution oi the United States, particu- 
larly in their careful avoidance of provisions for the choice of the Presi- 
dent and Senate by direct popular election. 

* $8 17; 19-26, 

* $$ 33-39. 

* $$ 46-47. A comprehension of Cicero's point of view in this respect 
may go far to explain the “unevenness of treatment" which has been 
so often mentioned as a characteristic of the commentary on the “laws.” 
(For example, see A. Reifferscheid, in Rh. Mus. 17 (1862), p. 269.) 

“ II, $23: Si quae forte a me hodie rogabuntur, quae non sint in 
nostra re publica nec fuerint, tamen erunt fere in more maiorum, qui tum 
ut lex valebat. III, $12: Nihil habui sane non multum quod putsrem 
novandum in legibus. But compare III, $ 37: Quoniam non recognosci- 
mus nunc leges populi Romani sed aut repetimus ereptas aut novas 
scribimus .... 

"Op. cit. pp. 183-188. 

a Op. cit. pp. 33f. 
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actually recommends in his “ laws,” it is obvious without further 
comment that he has attempted to bring the Roman constitution 
into perfect conformity with his ideal balanced form of govern- 
ment, not by a return to the actual laws of Scipio’s time, but 
by means of new laws which are either compromises or entirely 
original. Reverence for the earlier Roman constitution is much 
more prominent in the generalizations of the De Republica than 
in the definite constitution contained in the De Legibus. The 
conservative statements of the former work, and Cicero’s claims 
to conservatism in the De Legibus, have evidently had the effect 
of concealing from modern critics, to a great extent, the inno- 
vations which actually appear in that treatise. 

The political spirit of the age of the Scipios seems to have 
awakened Cicero's fullest admiration. He conceived of it as 
a time when the people gave their willing assent to the efficient 
government of a wise and patriotie aristocracy. And he accepted 
fully the Greek theory that the constitution of the older Roman 
republic had come closer than any other to an ideal balance of 
powers. But his loyalty and admiration did not extend to the 
detailed provisions of the constitution of the period he admired, 
&nd therefore his proposed reforms are to be brought about by 
new methods rather than by an attempt to restore those pro- 
visions. 

Cieero not only compares the spirit of his own times un- 
favorably with his idealized conception of the spirit of the older 
Republic; he even goes so far as to recognize frankly that his 
ideal constitution would have no chance for practical success in 
his own day. Therefore we have considered Cicero's political 
ideals entirely apart from the political conditions under which 
he lived. Indeed there is little actual relation between the two. 
For those conditions he obviously had little real understanding, 
and therefore he could provide no cure for the ills of a dying 
Republic. But certainly, in the constitution which he composed 
for a Roman Republic of the ideal future, he has shown far more 
originality than has ever been recognized. 


CLINTON WALKER KEYES. 
CoLUMBIA UNIVERSITY 


321 


Taylor & Francis 
Taylor & Francis Group 


http://taylorandfrancis.com 


De Officiis 


Taylor & Francis 
Taylor & Francis Group 


http://taylorandfrancis.com 


[11] 


‘Domina et Regina Virtutum': Justice and 
Societas in De Officiis 


E.M. ATKINS 


*This one virtue is the mistress and queen of all the virtues' (III.28). I want 
here to argue that in De Officiis justice is ‘mistress and queen’ in two ways: 
first, it is the most important of the four primary virtues; secondly, and 
consequently, it helps to define the other virtues, which must be limited by 
it. De Officiis contains the earliest theory of justice we possess that explicit- 
ly defines justice as that which builds up society; I hope then to show that 
the resulting conception of justice is very different from anything that we 
have scen before. Finally, I want to ask how Cicero came to articulate this 
view: is he merely transcribing a theory developed by someone else and 
appropriate to a different historical context? Or is he expounding views that 
his own life and thought have led him to adopt, to adapt, and to use? 


I: The Controlling Role of Iustitia in De Officiis 


At 1.152ff. Cicero begins to deal with the problem of comparing the officia 
of different virtues one with another. He first argues that the officia that are 
derived from communitas, i.e. those of justice,! are ‘aptiora naturae' than 
those derived from cognitio. No man would choose omniscient and omni- 
contemplative, but complete, solitude (153); again, no good man would not 
abandon his studies if his country, parent or friend needed him (154); we 
are naturally sociable beings, sociable even in our cogitations (157). He 
then reminds us of what he had earlier argued, that magnitudo animi unless 
limited by justice is not a virtue but a dangerous vice (157). 

The reader ought not by now to be surprised at the primacy given to 
justice over wisdom. Cicero's discussion of sapientia had lasted two chap- 
ters, that of justice, forty-one. A recurrent theme already has been that of 
otium versus negotium, mentioned in 28-29, 70-73, and 92, a theme upon 
! Here, he treats justice proper (discussed at 1.20-41) and beneficentia (1.42-60) as one 


virtue. I shall use the word ‘justice’ to refer both to the whole virtue and to justice proper; 
I trust that the contexts will prevent ambiguity. 
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which Cicero will elaborate, with reference to himself, in the introduction 
to Book IIl. We may remember that at the time of writing De Officiis 
Cicero had recently delivered the first Philippic; the question of whether he 
will return to public life, rather than remain in retirement writing philoso- 
phy, is much on his mind. He leaves no room for doubt that if he reasonably 
can renew his service to the res publica, he should. The justice of public 
service must take precedence over the sapientia of philosophical reflection.’ 

There is a puzzle about what precisely sapientia, which Cicero relegates, 
is. Surely just behaviour is rational and wise? Again, is not sapientia called 
the “princeps virtutum'? The argument of 153 is rather obscure. It is, 
however, clear that Cicero is interested in whether or not sapientia is or can 
be applied in action, particularly the action that benefits societas: 


etenim cognitio contempiatioque naturae manca quodam modo atque inchoata sit, 
si nulla actio rerum consequatur (153). 


Such sapientia as cannot issue in action, the wisdom whose source is cognitio 
for its own sake, is “manca atque inchoata'. Why, then, is sapientia the 
“princeps virtutum"? It is so, I suggest, in the sense that it provides the very 
understanding of the universe that explains the priority of justice. (It is in 
this way that it is distinguished from prudentia, a distinction that Cicero did 
not bother to make in 15 or 18-19; prudentia is concerned only with making 
specific practical choices.) Through sapientia we may acquire the correct 
picture of the world that allows prudentia to make the right choices, and 
that explains why iustitia ought to be preferred to pure inquiry itself. That it 
is pure, rather than practical, inquiry that Cicero relegates to second place 
is confirmed by 19: 


alterum est vitium, quod quidam nimis magnum studium multamque operam in res 
obscuras atque difficiles conferunt easdemque non necessarias; 


and by the discussion of Scipio's otium at the beginning of Book III: 


illum et in otio de negotiis cogitare. 


That sapientia may have a role in guiding justice is shown at 155-156: Lysis 
the Pythagorean and Plato are two examples, apart from Cicero himself, of 
men whose philosophy has benefited those involved in the res publica? 
Justice controls sapientia in the sense that the wise man must never allow 
his interest in theoretical problems to distract him from his service to 
? For mentions of this theme in his letters see e.g. Fam IX 2.5, 6.5; Att IL5.2, 16.3. 
Sometimes Cicero sticks firmly to the line he takes in De Officiis, at other times 


disillusionment with politics makes him waver. 
? CE. Fam IX 2.5. 
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society. The scholar commits injustice negatively, by being drawn away 
from his duties to the res publica (28). 

With magnitudo animi the danger is the opposite one: the temptation to 
want to dominate, rather than participate in, public life, for the sake of 
one's own glory (26). For justice to control magnitudo animi is for the vir 
magni animi to use his energy and ambition for the common good, not for 
selfish interest. Actions that if motivated by love of society would reveal 
greatness of spirit, if motivated by love of self reveal only ‘immanitatis 
omnem humanitatem repellentis’ (62), or as 157 puts it: 


itemque magnitudo animi remota communitate coniunctioneque humana feritas sit 
quaedam et immanitas. 


Finally, in his comparison of the virtues, Cicero asks whether justice must 
always be preferred to ‘moderatio modestiaque’. The answer is perhaps 
unexpected: not always. There are examples of behaviour so indecorous 
that a wise man would not commit them even rei publicae causa. (They must 
be extremely indecorous, for the wise man will dance in the forum if he will 
assist his country by so doing (III.93).) However, these are the kind of 
exceptional case thrown up by the ingenuity of Stoic casuistry; we are 
perhaps to expect that on the whole justice and decorum are unlikely to be 
in competition. Indeed, so far as general, rather than specific, decorum 
goes, an act's being just (or wise or brave) is enough in itself to make it 
decorum (94). We might perhaps note here that Cicero's concern for the 
primacy of justice is so overriding that he does not even bother to compare 
the other virtues with each other. 

The strategic role that justice plays in Book I is continued in Book II. 
Here Cicero's project is to show that for pragmatic reasons the quest for 
utilia must be limited by justice. He argues this separately for the three 
different elements required for glory: benevolentia (32), fides (33-34) and 
honor (36-38). In fact, his arguments here are highly problematic; in 
particular, he assumes illicitly that just behaviour is easily recognised by 
everyone. My suggestion is that the weaknesses betray his eagerness to 
emphasise the central role of justice. 

When in Book II Cicero goes on to discuss liberalitas, his approach is 
similar. In Book I liberalitas and beneficentia together constituted the virtue 
that Cicero treats either as a part of justice or as a close relative of justice 
proper. If the discussion of gloria was intended to argue pragmatically for 
the desirability of justice in the narrow sense, the discussion of liberality 
provides the pragmatic argument for observing the guidance about benefi- 
centia given in 1.42-60. 


260 


327 


328 


Cicero and Modern Law 


At I.42ff Cicero had laid down three requirements for services to others 
qualifying as instances of the virtue of beneficentia: that they harm no one; 
that they do not exceed our means, thereby depriving those near to us of 
their due; and that they be given in accordance with the worth of the 
receiver. In Book II the first requirement is mentioned in his conclusion to 
the discussion of liberality to individuals at 71: 


extremum autem praeceptum in beneficiis operaque danda, ne quid contra aequita- 
tem contendas, ne quid pro iniuria; fundamentum enim est perpetuae commenda- 
tionis et famae iustitia, sine qua nihil potest esse laudabile. 


The second requirement is suggested, but not stated explicitly, in the advice 
to choose to assist others by personal services rather than by giving money: 


largitioque, quae fit ex re familiari, fontem ipsum benignitatis exhaurit (52). 


For practical reasons beneficentia that does not exceed our means is to be 
preferred to that which may. Failing to observe this may even lead to 
robbery, which is both vicious and also harmful to one's own interests (54, 
cf. 64).* 

The third requirement is to give in accordance with the worth of the giver. 
Once more Cicero exercises his ingenuity in order to argue that this should 
be done not only because it is honestum but also because it is utile. Of the 
three criteria of worth given in Book I, ‘mores’, ‘animus erga nos et 
communitas et societas’ and “ad nostras utilitates officia ante collata", Book 
11 mentions only the first. The second and third are perhaps less relevant to 
the theme of acquiring new gratia. Cicero argues that it is beneficial to assist 
a good but poor man, rather than a wealthy one, because: 

(i) he will remain grateful even if he cannot repay the debt, seeing the 
benefaction as a recognition of himself, not of his money; the wealthy, on 
the other hand, may even resent being put under an obligation (69-70); 
(ii) he will depreciate services he offers to you in return; 

(iii) all poor and decent men will be grateful to you for helping one of their 
number (70, cf. 63). 

Beneficentia and liberalitas, then, which when employed appropriately 
constitute a part of social virtue, must even when they are exercised in order 
to win gratia be exercised in accordance with that social virtue. 

Cicero goes on next — ostensibly at least — to discuss beneficia in public 
life. In fact he seizes the opportunity to attack the redistribution of land, 


* Sallust's portrait of Catiline, ‘alieni appetens, sui profusus’ (Bellum Catilinae V.4) and 
his description of Roman mores in the period (ibid., X-XII) bring such a possibility 
vividly to life. 
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excessive taxation and the cancellation of debts, with a digression on 
avarice. Again, Cicero claims that the behaviour he approves as conducive 
to society will in fact win one gratitude and glory (77, 85). Again, however, 
the emphasis of his discussion is heavily and repeatedly on the good of 
society; to take one example of many, the cancellation of debts is criticised 
as destroying the fides that is the cement of the res publica. 

We might be forgiven for suspecting that by the end of Book II Cicero is 
less interested in what is formally his subject — the utile — and more 
interested in letting off political steam. But it is significant that once again 
he couches his arguments in terms of justice and of the good of society. 

If Books I and II emphasise the role of justice, Book III relies almost 
exclusively upon it. The formula or ‘rule of procedure’ which is to be used in 
deciding the problematic causae of the book is based upon the account of 
the naturalness of societas given at 21-28. The cases of 29-32 and 40 are 
explicated with reference to the interests of the res publica, those of 46-49 to 
the wider societas of the human race. 50-74 raises issues of fides and bona 
fides. 79-82 and 86-88 treat the fides of magistrates to the res publica and the 
duties of societas to enemies and allies. 92-95 discusses promises. 

There is a rather misleading paragraph at 96 in which Cicero appears 
belatedly to be dividing the book into four sections corresponding to the 
four virtues. In 1869, H.A. Holden confidently annotated ‘de prudentia' 
with the reference XVII-XXV (68/72-95) and ‘de iustitia! with X-XVII 
(40-68/72).5 By 1891, he had realised that matters were not so clear (in- 
troduction, p. xxx, and ad loc.). While most of the cases in the first 'section' 
do indeed depend upon justice (exploiting the ideas of societas set out in 
21-28), not a single case from 73-95 fails to involve fides or justice or 
societas. Where prudentia is involved, as in the case of Gyges or of the corn 
merchant, or the questions of trading in 91, the point is that prudentia 
cannot be divorced from what is just. Cleverness that is unjust is not a 
virtue. If the division of 96 has any worth at all, we must understand that the 
‘prudentia quam vult imitari malitia’ and "iustitia, quae semper est utilis’ 
have been discussed together; for Cicero's point is precisely that they are 
inseparable: nihil prudens quod non est iustum. Justice is always, reliably, 
beneficial, but the appearance of prudentia, precisely because it may be 
malitia in disguise, can lead to apparent conflict; in such cases one must 
recognise prudentia by the fact that it is united to justice. In effect the whole 
discussion up to 96 is based on justice.® 
5 M. Tulli Ciceronis De Officiis Libri Tres (Cambridge, second edition, 1869; seventh 
edition, 1891). 

* [t is not clear to me whether Cicero's ‘simulatio prudentiae’ (95) refers specifically to 


262 


329 


330 


Cicero and Modern Law 


Similarly with fortitudo. The hero Regulus exhibits his courage precisely 
by adhering to the demands both of fides and of the res publica. Ulysses 
failed in truthfulness and patriotism as well as bravery. Finally, Cicero 
attacks the Epicureans, whose doctrine, he claims, must lead to the de- 
struction not only of temperance, but of the other three virtues also. 

Book III, then, shows both the great emphasis that Cicero places upon 
justice, and also the way in which it defines the demands of the other 
virtues: the prudentia of the businessman must be limited by it; the demands 
upon the hero's fortitude are set by it. The *domina et regina virtutum' 
retains her crown throughout the three books of De Officiis. 


IH: The Theory of Book I 


Cicero's theoretical account of justice is in significant respects unlike any 
earlier philosophical account of the virtue that we possess. I shall now 
discuss certain distinctive elements of his account, and I shall argue that 
these are a consequence of his view of justice as that which builds up 
societas. The distinctive elements are these: first, justice is closely connect- 
ed with beneficentia, which is the other half of the honestas derived “ab iis 
rebus quae sunt in iure societatis humanae' (1.60). Secondly, Cicero stress- 
es the positive requirement to help prevent iniuria being inflicted by others. 
Thirdly, fides plays a fundamental role in the account. 

At II.20 Cicero introduces ‘ea ratio qua societas hominum inter ipsos et 
vitae quasi communitas continetur' and then divides this into iustitia and 
*huic coniuncta beneficentia'. At I.152ff he treats the combination as a 
single category of virtue. Beneficentia and liberalitas , thoroughly discussed 
in both Book I and Book II, were, of course, important virtues in Roman 
public life. We might expect Cicero to discuss them in a book ‘de officiis’; 
but why should they be incorporated into his discussion of justice? What 
have the impartial virtue of giving to each his desert (to use the standard 
definition of the early Stoa)' and the partial one of rewarding and assisting 
friends and clients to do with one another? 

The simplest answer that commentators have produced is that Cicero is 
following standard Stoic views here. This claim is both uninformative and 


legal cunning, or more generally to intelligent self-interest (of the sort that Carneades 
had urged against claims for the wisdom of just behaviour). Ii the former, then the last 
sentence of 95 closes a section begun at 50; if the latter, it refers to the whole discussion 
since 40, throughout which the concept of species utilitatis, explained at 34-36, has been 
fundamental. 

” For references see SVF IV (Index), p.42. 
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misleading; and therefore I think it worth refuting, before I suggest a more 
positive connection. Holden comments on 1.20: 


Cicero's division of the second cardinal virtue into iustitia and beneficentia corre- 
sponds to that in Diogenes Laertus VII.127 into isotes and eugnómosyneé (op.cit. 
n.5, 1891, ad loc.): 


This is, I think, doubly misleading: Cicero's iustitia is something much 
closer to the Greek dikaiosyné than the Greek isotés; and furthermore 
beneficentia and eugnomosyné are very different qualities. 

The first point can be dealt with briefly. Diogenes writes: 


Tfj 9% Swxauoovvn ioârns xal eùyvwpooúvn (Exóvta). 


If Cicero were paraphrasing the same Stoic source as Diogenes, his words 
“iustitia et huic coniuncta beneficentia' would imply that iustitia played the 
role of dikaiosyné rather than that of isotés. Moreover, iustitia is, of course, 
the standard translation of dikaisosyné. It would be odd if Cicero had 
chosen to leave dikaiosyné nameless and translate isotés by iustitia (aequal- 
itas would in any case be an available and closer term). In any case, his 
characterisation of iustitia seems too rich and too important merely to be a 
report of some Stoic account of isotés. 

Secondly, eugnómosyne: the term has an obvious derivation, but a mean- 
ing less clear. According to LSJ its senses can vary from ‘considerateness, 
courtesy’ to ‘prudence’. An examination of the passages they cite, however, 
sheds doubt on the former. Aeschines III.170 yields eugnómosyné as “con- 
siderateness, courtesy”, and eugnómón as ‘sensible, prudent’. It is clear 
from the passage, however, that both words refer to the same thing. 
Aeschines is discussing the qualities which should be found in a ‘démotikos’: 


Fourthly, he ought to be eugnomân and an able speaker; for it is well (kalon) that 
his discernment choose the wisest course (tén men dianoian prohaireisthai ta beltis- 
ta) and his training in rhetoric and his eloquence persuade the hearers; but if he 
cannot have both, eugnómosyné must always be preferred to logos. 


Eugnómosyne is that quality of a dianoia that ‘chooses the best’, something, 
one presumes, that a good gnómé possesses. 

This would fit reasonably well with the Aristotelian analysis of the term in 
the Magna Moralia. Book II begins with a discussion of epieikeia, followed 
by one of eugnómosyné. G.Cyril Armstrong inthe Loeb translates the term 
*discrimination', and comments: 


Grant and Rackham transiate by ‘considerateness’, a word which bears a moral 
connotation that seems better to fit epieikeia, The epieikés has not only gnómé, but 
also syggnóme,; perhaps ‘consideration’ might be kept for this latter term. 
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What the Magna Moralia actually says is: 


Hé eugnomosyne and ho eugnómón are concerned with the same matters as 
epieikeia, namely with the dikaia that the lawgiver has left insufficiently dis- 
tinguished. He is a kritikos of the things left by the lawgiver; he recognises that the 
lawgiver has passed them over, but that they are nonetheless dikaia. Such a man is 
eugnomon. Hé eugnémosyné, then, is ouk aneu epieikeias. To judge belongs to the 
eugnomân and to act according to the judgement to the epieikés (I1, 1198b34-99a3). 


Eugnómosyné is the intellectual perception of that which is equitable. If this 
were its sense in Diogenes, it would not be surprising that it 'follows' 
dikaiosyné. 

The other instances of the word and its cognates where LSJ claims that 
they contain the idea of 'considerateness', 'courtesy', or 'good feeling' 
(rather than ‘prudent’ or ‘wise’) appear to be nearer to the Aristotelian 
definition than that might imply. A common strand in the examples seems 
to be the idea of one party having power or strict rights over another and 
choosing not to exercise them harshly; Diodorus Siculus (13.23.4) and 
Polybius (II.57.8) talk of victors over vanquished, Andocides (II.6) of a 
jury over the defendant, Xenophon (Memorabilia 11.8.6) of a master over 
his slaves. Plutarch is impressed by Mark Antony’s eugnómosyné in sending 
the sick Domitius away with his friends and servants, even though his 
former ally is defecting to Octavian's side (Antonius LXIII.2). Chrysippus 
uses eugnomon of a teacher who could, strictly speaking, take his pupils’ 
pay at the beginning of a course, but waits until the end (Plutarch, De 
Stoicorum Repugnantiis 1043f). Again, the idea is of someone who could 
legally, reasonably, practically, or (as in this case) according to custom, 
force someone to do something, refraining from or relaxing their demand. 
When, therefore, the word does not mean simply 'sensible' or *of good 
judgement’, as it often does, the extra notion imported seems to be some- 
thing like ‘merciful’ or ‘forgiving’. At any rate, the sense has even less 
resemblance to Cicero's beneficentia than ‘considerateness’ might have 
had.’ 

Holden's suggestion that the linking of justice and beneficence has its 
origin in the early Stoa is not, then, persuasive. My alternative view is that 
the two virtues were closely linked by Cicero because they were in his eyes 


* The Greek terms closest to beneficentia are perhaps the megaloprepeia and eleu- 
theriotés that Aristotle discusses. It is interesting to note that these achieve only one entry 
each in the index of SVF, both references being to the comprehensive but brief catalogue 
of the virtues in pseudo-Andronicus’ peri pathon; neither definition has much to do with 
either Aristotelian or Ciceronian liberality (SVF 111.270, 273). 
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importantly similar virtues. We, who live in a society that stresses the 
impartiality of justice and is suspicious of favouritism in public life, would 
tend to contrast our version of the two virtues; Cicero's society, however, 
was bound together by a network of relationships of service, protection, 
kinship and affection, and by the social rules that governed these.? On the 
one hand, beneficentia in such a society is more rule-bound and less sponta- 
neous than our 'generosity'. Cicero tells us that the benefactor should take 
into account what the recipient deserves in respect of his character, the 
closeness of his relationship and his previous services (1.45). Thus benefi- 
centia is at least strictly limited by the idea of giving to each his own. On the 
other hand, and more importantly for my own purpose, Cicero can see 
justice and beneficence as playing complementary roles in the single task of 
building up societas. That is, after all, the factor common to the two virtues 
that he himself picked out at the beginning and end of his discussion (I.20, 
1.60). 

That Cicero sees the role of his second virtue as the building up of societas 
is confirmed by his general treatment of the virtue. That part of his account 
of the psychological origins of the virtues that corresponds to justice em- 
phasises family love and civic society (1.12). Similarly, the quotation from 
Ennius at 1.26: 


nulla sancta societas/ nec fides regni est 


is a part of an argument against ambition that treats failure in justice almost 
as an equivalent to breakdown of societas. Again, the discussion of 1.152ff 
treats the virtue as the one that flows from the source of communitas, and 
his arguments for its priority are conducted entirely in terms of the value of 
social life. Book HI continues in the same vein. The ‘formula’ which 


? See e.g. J. Hellegouarc'h, Le vocabulaire latin des relations et des partis politiques sous 
la République (Paris, 1963) on fides, amicitia, officium, beneficentia, etc.; Richard P. 
Saller, Personal Patronage under the Early Empire (Cambridge, 1982) ch. 1; Mary Beard 
and Michael Crawford, Rome in the Late Republic (London, 1985) pp.62-63; P.A. 
Brunt, ‘ “Amicitia” in the Late Roman Republic’, Proceedings of the Cambridge Philo- 
logical Society 1965. 

? Human sociability is by now a common topos in philosophical literature. For referen- 
ces to it, and for a survey of modern discussions of ‘oikeidsis’ see Herwig Górgemanns, 
"Oikeiósis in Arius Didymus’, Rutgers University Studies in Classical Humanities, Volu- 
me I, ed. William W. Fortenbaugh (New Brunswick and London, 1983) (though see my 
comments below on p. 269). Cicero makes various uses of the topos, not only in De 
Finibus (U1.62ff and V.65ff) but also in several speeches (De Haruspicum Responsis 57; 
Pro Roscio Amerino 63; Pro Cluentio 17; In Verrem 11.5.139; cf. also De Inventione 1.2.3 
and Pro Sestio 91-92 on the origins of society). What is distinctive about its use in De 
Officiis is first, the clear dependence of justice upon sociability; secondly, the role of 
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provides the basis for the judgements of the whole book is an account of our 
natural sociability and of the destructive effect that injustice has upon it, an 
account which concludes at 111.28 with the phrase I have chosen as my title, 
‘haec enim una virtus omnium est domina et regina virtutum'." 

Thus throughout the book Cicero is true to the summary of the funda- 
mentals of justice that he gave in 1.31 (when discussing the questicn of when 
one may break a promise): 


fundamenta iustitiae, primum ut ne cui noceatur, deinde ut communi utilitati 
serviatur, ” 


When we grasp the role of Cicero's justice, it is easy to see why it contains 
the distinctive elements that it does. Not only beneficentia, but also the 
positive requirement to prevent injustice between third parties may be seen 
in this light. At 1.23 Cicero introduces us to two types of injustice; first that 
‘eorum qui inferunt (iniuriam); he then discusses the motives for actively 
harming others in 1.23-27. The second genus is that 'eorum qui ab iis quibus 
infertur, si possunt, non propulsant iniuriam'. It is striking how Cicero 
emphasises this duty: 


qui autem non defendit nec obstitit, si potest, iniuriae, tam est in vitio quam si 
parentes aut amicos aut patriam deserat (23). 


The positive and negative types of injustice correspond to the two “funda- 
menta? of 1.31. The first genus is the failure to ensure ‘ne cui noceatur’. The 
second presumably constitutes a part at least of failing to serve the common 
good. The inclusion of injustice by omission reveals the instrumental role of 
Cicero's justice. For if the virtue of justice matters because the just man has 
a healthy and virtuous soul, as is the case with the justice of the fourth book 
of Plato's Republic or of the early Stoa, then there seems no good reason to 
be specifically concerned with another's unjust activity.“ If, however, 


sociability in defining justice; and thirdly, the priority of justice among the virtues. 
U There are problems with the text here; but I think it is clear that the phrase must refer 
to iustitia. 
? There is an obvious problem of reconciling this sentence with 1.20: ‘sed iustitiae 
primum munus est ut ne cui quis noceat nisi lacessitus iniuria, deinde ut communibus pro 
communibus utatur, privatis ut suis’. 21-23 explains how ‘using common things for 
common' contributes to the common benefit. As for 'privatis ut suis', Cicero's expla- 
nation would have to exploit his claim that cities were founded so that men could protect 
‘res suae' (11.73, 78) and his belief that a failure to observe this will destroy the concordia 
and fides that bind societas (11.78, 84). 
P One might compare Marcus Aurelius: 
Another does wrong. What is that to me? He will look to it. He has his own 
disposition, his own activity (V.25). 
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someone values justice precisely because it preserves and strengthens socie- 
ty, then he will be concerned not only that he himself act justly, but also that 
others do; indeed, his acting justly will involve his helping to ensure that 
others do so too. In short, the *ut ne cui noceatur' is a necessary element of 
the ‘ut communi utilitati serviatur’; even the first fundamentum plays a 
valuable part in preserving societas. Hence Cicero's interest in the motives 
for failing to prevent injustice (1.28-29), which include preoccupation with 
philosophy or one's own business affairs, and his repeated criticism of such 
selfish otium throughout De Officiis. 

A third important and distinctive element in Cicero's discussion is fides. 
This is introduced as a 'fundamentum iustitiae' at 23, immediately following 
an account of the ‘mutatio officiorum' that binds societas together. Fides, 
we may conclude, is a necessary condition of the bond; it is because we can 
trust men to do what they have said they will do, or to carry out public 
duties, that we can exchange the duties that bind us. As Cicero puts it 
elsewhere: 


Accordingly, an action for breach of trust (mandati) was established, no less 
shameful than that for theft: Isuppose (sc. that is so) because in matters in which we 
cannot be involved ourselves the fides of our friends is provided as a substitute for 
(vicaria . . . supponitur) our own efforts: and the one who violates this attacks the 
common defence of all and, as far as he is able, breaks up the fellowship of life 
(disturbat vitae societatem) (Pro Roscio Amerino 111) . 


Similarly at 11.84, ‘nec enim ulla res vehementius rem publicam continet 
quam fides'. The Loeb's translation, “For there is nothing that upholds a 
government more powerfully than its credit', tells only a fraction of the 
story. Cicero's argument is persuasive because fides, mutual trust and 
trustworthiness, is the cement of civic society. Emphasis on fides makes 
sense, again, when what matters is not the harmony of the psyché, but the 
strength of the relationships that enable individuals to cooperate in a 
common life. When Cicero says at 1.41 that fraus and vis are 'homine 
alienissimum' he is not (pace Walter Miller in the Loeb translation) telling 
us that force and fraud are unworthy of a man, but that they are alien to his 
nature. They conflict with his natural sociability by tending to destroy social 
relationships. 


^ As more recent philosophers have also noted; see e.g. David Hume, Treatise of 
Human Nature, Book III, Part II, Section V (compare the ‘mutual commerce of good 
offices’ with Cicero's ‘mutatio officiorum"); Alasdair MacIntyre, A Short History of 
Ethics (London, 1967), p.103. For the social contract theorists, of course, a particular 
kind of promise is a logical precondition of society. 
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Itis precisely the belief that sociability is natural to man that provides the 
necessary basis for Cicero's reinterpretation of justice. For if justice is to be 
delineated by its role in preserving society, those who value justice will do 
so because, more fundamentally, they value society. Cicero and his readers 
need to hold that societas is a good. 

That sociability is something natural to man is a commonplace at least of 
Stoic and Peripatetic literature. However, the contexts in which the topos 
appears are so varied that it seems to me dangerous to attempt to synthesise 
and homogenise the arguments that exploit it. We will best understand 
Cicero's use of the topos not by assimilating it to reconstructions of an 
allegedly unified theory of oikeidsis, but rather by examining his arguments 
for the naturalness of sociability, and the use to which he puts his 
conclusion. 

Beginning at I.11, Cicero argues that we have instinctive tendencies out 
of which the different virtues will develop. 1.12 describes the tendency that 
gives rise to justice: 


The same nature, by the power of reason, unites one man to another for the 
fellowship (societas) both of common speech and of life, creating above all a 
particular love for his offspring. It drives him to desire that men should meet 
together and congregate, and that he should join them himself; and for the same 
reason to devote himself to providing whatever may contribute to the comfort and 
sustenance not only of himself, but also of his wife, his children, and others whom 

* he holds dear and ought to protect. Furthermore, such concern also arouses men's 
spirits, rendering them greater for achieving whatever they attempt. 


We naturally love our families and we naturally want to take part in social 
life. If Cicero is right, and if his reader will accept that, then the latter 
already has the motivation to be just. At I.157-158, when comparing the 
officia of the different virtues, Cicero again appeals to the idea that we 
naturally want to live a social life, and would reject loneliness: 


Now it is not in order to make honeycombs that swarms of bees gather together, but 
itis because they are gregarious by nature that they make honeycombs. In the same 
way, but to a much greater extent, men, living naturally in groups, excercise their 
ingenuity in action and in reflection . . . (158) It is not true, as some, claim, that 
fellowship and social life among men (cum hominibus communitatem et societatem) 
were devised for the sake of the necessities of life, because we could not without the 
aid of others secure and supply our natural requirements. In that case, if everything 
needed for survival and comfort were provided by a magic wand, so to speak, then 
any talented man would drop all his business and immerse himself completely in 
learning and knowledge. But it is not like that: he would flee from loneliness, 
seeking a companion for his studies; he would want both to learn and to teach, both 
to listen and to speak. 
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The claim (e.g. of Plato’s Republic II.369b) that men live in society in order 
to provide for their material needs is explicitly contradicted. 

That sociability is ‘secundum naturam' is used, for example, at 1.22, in 
the discussion of the ‘mutatio officiorum', at I.50 concerning the ‘gradus 
necessitatis”, and in the passage at 111.21-28 which lays the basis for the 
judgements of Book III. What exactly does the claim amount to? Is it purely 
descriptive: all men are sociable? Or is it normative and ideal: the wise man, 
if he existed, would be sociable? The arguments of 1.12 and 1.157 rule out 
the second possibility. Cicero's claim that we are sociable is solidly indica- 
tive in form. However, as 154 and 158 show, good men act in accordance 
with the natural instinct that the general run of men share: 


atque id optimus quisque re ipsa ostendit et iudicat. quis enim est tam cupidus in 
perspicienda cognoscendaque rerum natura, ut, si ei tractanti contemplantique res 
cognitione dignissimas subito sit allatum periculum discrimenque patriae, qui sub- 
venire opitularique possit, non illa omnia relinquat atque abiciat, etiamsi dinum- 
erare se stellas aut metiri mundi magnitudinem posse arbitretur? (154). 


The answer is, I think, that Cicero's view is both descriptive and normative. 
For our being naturally sociable means that we want to live in society and 
are happiest when we do so. By accepting the premise, we acquire the 
motivation to act in accordance with a iustitia interpreted as Cicero in- 
terprets it. 

Itis perhaps time to deal with two possible objections to this account. The 
first is that Cicero sometimes treats society itself as valuable only in- 
strumentally. A clear instance of this comes from the beginning of Book II 
when he is arguing that social cooperation is necessary for human life and 
well-being (11-18). Here, of course, the particular perspective of the book 
explains why Cicero chooses to argue from utilitas rather than from natura: 
Book II is about the utile, not the honestum. (One might compare the 
parallel but contrasting treatments of liberalitas in the two books.) 

Another place where we may be tempted to see Cicero treating society as 
instrumentally valuable is in his use of the image of the body politic in 
11.22: 


ut, si unum quodque membrum sensum hunc haberet, ut posse putaret se valere, si 
proximi membri valetudinem ad se traduxisset, debilitari et interire totum corpus 
necesse esset, sic, si unus quisque nostrum ad se rapiat commoda aliorum detrahat- 
que quod cuique possit, emolumenti sui gratia, societas hominum et communitas 
evertatur necesse est. 


The argument seems to be: if you steal from someone else, you will harm 
him, and therefore you will harm the body politic, and therefore ultimately 
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you will harm yourself. The comparison of a community with a human body 
occurs in several ancient texts. I quote, in order to help clarify Cicero's use 
of it, the most famous instance: 


For just as the body is one and has many members, and all the members of the one 
body, though many, are one body, so it is with Christ. For by one spirit we were all 
baptized into one body ... If one member suffers, all suffer together; ii one 
member is honoured, all rejoice together (I Corinthians 12-13 and 26). 


My point is this: St Paul has obvious grounds for his claim that individuals 
are bonded in a way comparable to the limbs of the body; and therefore for 
the conclusion that each one of us will suffer if the body suffers: for the 
Christian community is bonded spiritually by baptism in Christ. Similarly, 
when Seneca (Letter XCV.52) and Epictetus (Discourses II.x.3-4) use the 
analogy they can rely on the universal, rational and providential nature 
which unifies the Stoic world and with which every wise man must attempt 
to align himself. For Epictetus the part is truly for the sake of the whole. 
Seneca argues that we are created by nature to be kinsmen, and we should 
respect her arrangements. Cicero has no such metaphysical support for his 
analogy.!5 In order for it to have its effect we must both believe his claims 
about the binding role of justice, and must also ourselves already care that 
society should survive. We do that because we recognise that we ourselves 
flourish only in society." 

A second objection is this: I have talked as if Cicero treats society as a 
good, as something we naturally and rationally desire. But surely he accepts 
throughout De Officiis the Stoic premise ‘nihil bonum nisi quod honestum’. 
Can anything, therefore, except virtue be good? The Stoic contrast be- 
tween telos and skopos could be useful here. Perhaps societas is the target, 
but justice is the acting well, the aim of the exercise. However, two 
interesting pieces of evidence suggest a contrast between Cicero's and 
Seneca's understanding of the value of society, at least of that of the res 
publica. Seneca discusses Cato's attitude to political defeat and to the 


? For references see e.g. R.M. Ogilvie's edition of Livy Books I-V (Oxford, 1965), on 
11.32, pp.312-13. 

16 It could be argued that the first book of De Legibus provides a Stoic metaphysical 
framework for De Officiis. If so, Cicero does not make this clear. In any case, it does not 
seem to me that the natural law theory of De Legibus argues that we are bound by the 
unifying rational god/nature of the Stoics, but rather that there is only one standard for 
justice (the book is directed against the conventional justice, or justices, of the 
Epicureans). 

” See further Appendix below. 
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prospect of the loss of the republic (Letter LXXI.8-17). He imagines his 
thoughts: 


quidni ille mutationem rei publicae forti et aequo pateretur animo? quid enim 
mutationis periculo exceptum? (ibid. 12). 


Cicero, however, as Augustine reports, made a distinction between the 
value of the life of an individual and of the res publica: 


civitatibus autem mors ipsa poena est, quae videtur a poena singulos vindicare. 
debet enim constituta sic esse civitas, ut aeterna sit. itaque nullus interitus est rei 
publicae naturalis, ut hominis, in quo mors non modo necessaria est verum ctiam 
optanda persaepe. civitas autem cum tollitur, deletur, extinguitur (De Civitate Dei 
XXII.6, Rep 111.34). 


Societas is not simply another utile that contributes to the maintenance or 
comfort of life. It is the goal that defines the virtue that limits other goals: 
furthermore, apparently, its destruction is a real evil. 

Is society, then, a good? Is it an exception to the rule ‘nihil bonum nisi 
quod honestum’? We must be careful of the intended scope of the rule. The 
question for which De Officiis proposes to give guidance is, ‘What course of 
action should I take?’ By ‘bonum’ Cicero means ‘utile’, that is “useful or 
beneficial for me'. Honestas is 'per se expetenda' because my virtue is the 
only thing really worth my having. But the res publica is not a thing that I 
may or may not possess. I am a part of it; it is the very context of my choices 
of action. It is not the kind of thing to which the rule is intended to be 
applied. Cicero is not committed to believing that the survival of the Roman 
republic is a matter of cosmic indifference. 


1H: The Res Publica and Other Societates 


Societas might refer to a business partnership between two men only: at the 
other extreme, the 'societas humani generis' embraces all mankind. Must 
not Cicero's claims about amor societatis inevitably be so ambiguous or 
imprecise as to be valueless? What on earth can a lonely scholar's desire for 
some company tell us about his duties to the state? Or the dependence of 
civic life upon business relationships tell us about our duties to a passing 
stranger? In what societas is Cicero really interested? Are his arguments 
convincing for that societas? 

Cicero is certainly aware that there are different degrees of closeness of 
societas and is clear that our duties within different relationships are differ- 


' Cf Pro Marcello 22: ‘cum res publica immortalis esse debeat’. 
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ent. At LSOff he explicitly discusses the different ‘gradus societatis’ con- 
cluding that: 


sed si contentio quaedam et comparatio fiat, quibus plurimum tribuendum tribuen- 
dum sit officii, principes sint patria et parentes, quorum beneficiis maximis obligati 
sumus, proximi liberi totaque domus, quae spectat in nos solos neque aliud ullum 
potest habere perfugium, deinceps bene convenientes propinqui, quibuscum com- 
munis etiam fortuna plerumque est (58). 


A briefer summary at 1.160 places the gods first, and the patria second, in à 
similar list. There is no simple move outwards in ever-expanding circles of 
the sort that some have taken Stoic oikeiósis to be. 

At 1.59 Cicero argues that not just the closeness, but also the kind, of 
relationship must be taken into account when deciding on duties: 


ut vicinum citius adiuveris in fructibus percipiendis quam aut fratrem aut familiar- 
em, at, si lis in iudicio sit, propinquum potius et amicum quam vicinum defenderis. 


Friendships, again, provide different pleasures and duties (1.58, III. 43ff). 

The gods apart, the res publica demands our greatest loyalty, then 
parents, then children and the household, then kinsman, and so on. Cicero 
does not appear to think it controversial that we value, to appropriate 
degrees, the societas of our families and relatives. He merely points out the 
naturalness of familial relations (1.14, I.54). Similarly friendships are obvi- 
ously attractive (1.55-56); indeed at De Amicitia 86 he had said that friend- 
ship was the one good that no one failed to recognise: “una est enim amicitia 
in rebus humanis de cuius utilitate omnes uno ore consentiunt'. It is plausi- 
ble enough that the scholar of 158 would indeed want a friend to share his 
studies. 

What, however, of the scholar of 154? Why should we believe that he 
would abandon his astral calculations and hurry to his country's aid? Is 
amor patriae really so obviously something that we all not only share, but 
even put first? The question is more urgent because not only in the theoret- 
ical discussion of De Officiis, but also in practice throughout De Officiis, 
Cicero treats the res publica as the important societas. Hence his repeated 
concern with the claims of otium versus those of negotium: the prologue to 
Book III compares the voluntary leisure of Scipio with his own enforced 
rest from public life; the theme of scholar versus politician surfaces repeat- 


edly in Book I (19, 28-29, 70, 92). For those with natural ability, he claims at 
72, 


abiecta omni cunctatione adipiscendi magistratus et gerenda res publica est. 
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In Book II, he discusses gloria and liberalitas, in a manner specifically 
appropriate to Republican Rome. He also takes the opportunity to attack 
certain political proposals, such as the redistribution of land and the cancel- 
lation of debts, that he sees as particularly destructive of the res publica 
(73ff). In Book III certain of his groups of problematic causae are decided 
specifically by referring to the good of the res publica (see 29-32; 40; 83; 90; 
93; and, on Regulus, e.g. 101, 110). 

Again, it seems, Cicero does not so much argue for patriotism as assume 
it in his readers; 


But when you have surveyed everything with reason and spirit, of all fellowships 
(societates) none is more serious, and none dearer, than that of each of us with the 
republic. Parents are dear, and children, relatives and acquaintances are dear, but 
our country has on its own embraced all the affections of all of us. What good man 
would hesitate to face death on her behalf, if it would do her a service? How much 
more detestable, then, is the monstrousness of those who have savaged their 
country with all manner of crime and who have been, and are still, engaged in 
destroying her utterly? 


Perhaps such an assumption is reasonable; the ethos of the political class of 
Rome so fundamentally assumes the duty of patriotism that, for example, 
both of the leaders in the civil war saw a need to defend their activities in 
terms of the good of the res publica; conversely, a standard charge against a 
political opponent was that he was unpatriotic: 


They both (sc. Caesar and Pompey) called their opponents enemies of their country 
and declared that they themselves were fighting for the public interests (ta koina), 
whereas each alike was really ruining those interests and advancing merely his own 
private ends (ta idia) (Dio XLI. 17.3). 


namque, uti paucis verum absolvam, post illa tempora quicumque rem publicam 
agitavere honestis nominibus, alii sicuti populi iura defenderent, pars quo senatus 
auctoritas maxuma foret, bonum publicum simulantes pro sua quisque potentia 
certabant (Sallust, Bellum Catilinae XXXVIIL 3-4).? 


However, there is also some hint of the way in which Cicero might have 
developed an argument for patriotism in the words of 1.57: 


omnes omnium caritates patria una complexa est. 


19 See P. A. Brunt, ‘Cicero’s Officium in the Civil War', Journal of Roman Studies 1986, 
p.26, for further references. Cicero's own speeches are steeped in the assumption that his 
hearers are patriotic; a senator should 'etiamsi ille aliud vellet rei publicae consulere' (De 
Provinciiis Consularibus 30); Caesar must prolong his life not for himself and his own 
glory, but for the res publica (Pro Marcello 25-26). His friend Servius, in consoling him 
after Tullia's death, goes so far as to suggest that the loss of the res publica would have 
made her life too not worth living (Fam IV.5.3). 
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The res publica is the stage and setting for all the Roman's deepest loves, his 
family and his friends, but also his business, his religion, his political activity 
and his opportunities for success and glory. At I.12 Cicero talked of nature 
drawing men to be involved in ‘hominum coetus et celebrationes”. 1.53 gives 
more details: 


muita enim sunt civibus inter se communia, forum, fana, porticus, viae, leges, iura, 
iudicia, suffragia, consuetudines praeterea et familiaritates multisque cum multis 
res rationesque contractae. 


Without the res publica we could have no shared political, religious, legal or 
economic life. Moreover, perhaps, our very sharing in such activities with 
our fellow-citizens will bind us to them in affection. Similarly, in De 
Amicitia, usus and consuetudo are a part of what binds friendships (e.g. 29, 
32, 67-68).? 

I have argued that Cicero sees the res publica as the most important 
societas. In some way, however, we are all also part of the widest of all 
societates, that of the human race. Indeed, our duty to other men can at 
times override the interests of the res publica. How does Cicero reconcile 
the claims of the two societates, that of the res publica and that of all men? 
The answer is briefly that our duties to the former are positive and mani- 
fold, while our duties to the enemy or the passing stranger are minimal and 
largely negative. However, the latter duties must not be ignored in favour 
of positively assisting the res publica. 

The positive picture of one's duties to the res publica will be clear already 
from my discussion of beneficentia and the obligation to be involved in 
political life. There are hints, too, in Book III that justice may require one 
to act positively to assist the res publica. There is a suggestion that killing a 
tyrant might actually be demanded of one (32, cf. 40 on Brutus and 
Collatinus). Similarly, one drowning wise man should give up his plank to 
his socially useful colleague, and a young man, in the end, should indict his 
persistently anti-patriotic father (90). 

When considerations of humanitas override what appears to be beneficial 
to the res publica, such considerations are always negative: one must not 
employ extremely cruel methods (III.46, on the Aeginetans), nor debar 
foreigners from the city (47), nor use underhand methods in warfare (49 
and 86), nor break valid promises to allies or to an enemy (87 and 99ff). 


? We might remember here just how much Cicero himself enjoyed social life for its own 


sake (see, for example, A.R. Hands, ‘Humour and Vanity in Cicero”, in Studies in Cicero 
(Rome, 1962)). 
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Similarly, just warfare depends upon not transgressing certain specific 
requirements (I.38ff). 

Insofar as we have positive duties to the passing stranger, they are 
minimal indeed. Quoting Ennius in support, Cicero argues that we should 
be generous to strangers in such a way that ‘our own light shines no less’; in 
other words, we are to assist them only where doing so will not deprive us 
and those close to us of anything. Examples are giving people water, fire, 
advice and directions (1.51ff). Such minimal duties will run no risk of 
conflicting with our duty to the res publica.” 

The simplicity of this schema is blurred by the cases of intermediate 
groups, such as peregrini (see 1.125, 149; 111.47), allies and trading partners. 
It is unclear whether or not the corn dealer of 111.50 is a Rhodian; Cicero 
does not imply that he has a special responsibility to the Rhodians as 
fellow-citizens. Antipater's own case is based upon serving human society 
as such; and he assimilates revealing the truth to the minimal duty of 
showing someone the way (55). Cicero's judicial verdict agrees with Anti- 
pater's conclusion. However, he notably does not require one to tell any- 
thing that will help others. Rather, he forbids profiting at another's expense 
by concealing something it would help him to know (57). The requirement 
totell the relevant facts lies only upon the seller. It is the fellowships bonded 
by fides, the relationships of business, that Cicero is aiming to preserve. 
There is no utilitarian demand to do everything possible for the good of the 
human race. 

Towards allies, there are certainly more than minimal duties. Thus 
Caesar's ill treatment of Marseilles is particularly disgraceful (11.28). 
Again, Cato ought to have been prepared to be beneficus to the allies 
(111.88) and in the case of Curio, the demand of the Transpadani, which 
Curio admitted to be fair, was for íus civitatis,? hardly a minimal demand. 
Cicero's varied treatment of different societates reflects the complexity of 
life within the Roman empire.? 

Cicero's response to the case of Curio leaves one feeling a little uneasy: 


potius doceret non esse aequam, quia non esset utilis rei publicae, quam cum utilem 
non esse diceret, esse aequam fateretur. 


?! There is a hint of an exception to this rule at 111.30; a man who could benefit the ‘rei 
publicae atque hominum societati' may be justified in stealing to stay alive. 

2 See Holden op.cit. n.5, ad loc.. 

2 J.P.V.D. Balsdon in the preface to Romans and Aliens (London, 1979) apologises for 
his title, contrasting the simple Greek division of humanity into Greeks and barbarians 
with the complex and fluid Roman categories. 
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He appears almost to imply that the notion of ‘utilitas rei publicae’ can be 
expanded at will in order to counter independent claims for aequitas. He 
certainly does not define the requirements of duty to all mankind precisely 
enough to safeguard against this. Perhaps there is a deeper blindness to the 
complexity of the problem of such conflicts of officia. A strikingly muddled 
passage at De Finibus 111.64 suggests that also: 


mundum autem censent regi numine deorum eumque esse quasi communem urbem 
et civitatem hominum et deorum, et unumquemque nostrum eius mundi esse 
partem; ex quo illud natura consequi ut communem utilitatem nostrae antepona- 
mus. ut enim leges omnium salutem singulorum saluti anteponunt, sic vir bonus et 
sapiens et legibus parens et civilis offici non ignarus utilitati omnium plus quam 
unius alicuius aut suae consulit. . . ex quo fit ut laudandus is sit qui mortem oppetat 
pro re publica, quod deceat cariorem nobis esse quam nosmet ipsos. 


One's duty as a member of the ‘communis urbs' demands from us that we 
risk our lives for our country — presumably while fighting other members of 
that wider city. Cicero appears blithely unaware of the problem. 

The tension is perhaps revealed in the difference between ways in which 
Cicero argues for our duties to all mankind. At 1.50, the sharing of ratio and 
oratio are to lead to the minimal duties that I have discussed. At I1I.27-28 a 
more ambitious claim is made. The principle established in 26 ‘eadem sit 
utilitas unius cuiusque et universorum’ is explicitly extended from fellow- 
citizens to all men (indeed the argument of 27 appears to depend simply 
upon common humanity). Cicero writes: 


qui autem civium rationem dicunt habendam, externorum negant, ii dirimunt 
communem humani generis societatem; qua sublata beneficentia, liberalitas, bon- 
itas, iustitia funditus tollitur; quae qui tollunt etiam adversus deos immortales impii 
iudicandi sunt. ab iis enim constitutam inter homines societatem evertunt, cuius 
societatis artissimum vinculum est magis arbitrari esse contra naturam hominem 
homini detrahere sui commodi causa quam omnia incommoda subire . . . 


Cicero in fact uses the principle to argue only for the negative conclusion 
that we should not take what belongs to someone else; however, he is 
asking us to treat the societas of all men as something to be greatly valued, 
indeed as something god-given. Should we not, then, have a positive duty to 
foster this societas too? My own suspicion is that Cicero never faced the 
question of the limits of patriotic duty squarely, and that his talk of the 
'societas humani generis' is therefore (with certain exceptions such as his 
respect for the laws of warfare) little more than empty rhetoric. 


^ FE, Adcock, Roman Political Ideas and Practices (Ann Arbor, 1959), p.52, writes: 
The virtues of the Romans tended to be community virtues, strong in their setting of 
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IV: Whose Justice? 


Finally, we might ask how original Cicero's interpretation of iustitia is. It 
has been standard to attribute the essentials to Panaetius.? I am happy to 
accept that Cicero exploited the latter's attempt to ground the virtues in 
rational human nature, and indeed borrowed from the Greeks the four 
canonical virtues. There are good reasons, however, for thinking that some 
ofthe organisation, and much of the detailed content, of Cicero's discussion 
of juistice is his own. 

We might initially be suspicious of both the neglect, and the firm sub- 
ordination, of sapientia. Would the Greek scholar whose interests ranged 
from psychology, geometry and music to the question of eternity of the 
universe and who spent much of his active life away from his native city and 
its political life, would such a man so have emphasised the duties of political 
life over those of philosophy?” On the other hand, we know that Cicero was 
sensitive to criticisms that he was wasting his time on philosophy, and 
sought to defend himself by emphasising the value of philosophy to his 
country (Acad H.5-7; Fin 1.1-3; TD 11.4; for the positive defence of his 
writing philosophy, Div II.1-7; ND 1.6-9; TD 1.5-8, V.1-11; Acad 1.11; cf. 
Rep 1.2-3, 12-13, 15-33) ). And in particular, of course, as I have already 
said, the question of otium versus negotium could not have been more 
relevant to anyone than to Cicero in November 44 BC. Again, we know that 
he was extremely concerned about the threat that bellicose personal ambi- 


4 (cont.) 
community life. Outside the community, when unguarded by a traditional code of 
action in the sight of one's fellows, these virtues seemed to lose much of their 
compelling force . . . when (the Roman aristocrats) left the society of their peers, 
and went abroad to see that Rome got her way and her revenues, they failed to pack 
their consciences in their baggage. 
He goes on to refer to the exploitation of allies and misgovernment of provinces. At teast 
Cicero realised that the moral sphere extended beyond the bounds of the city; but 
Hermann Strasburger in ‘Posidonius on Problems of the Roman Empire’, Journal of 
Roman Studies 1965, argues that he was less enlightened and less consistent than 
Posidonius in this area. 
2% See e.g. Max Pohlenz, Antikes Führertum (Leipzig and Berlin, 1934), pp.25-40 (even 
fides may have been Panaetius' (p.27)); F.H. Sandbach, The Stoics, (London, 1975), 
pp.124-125; J.M. Rist, Stoic Philosophy (Cambridge, 1969), pp.193-94; Klaus Bring- 
mann, Untersuchungen zum spăten Cicero (Góttingen, 1971), pp.235ff. 
% For references to Panaetius’ writings, see Modestus Van Straaten, Panaetii Rhodii 
Fragmenta (Leiden 1952), ch.2. De Re Publica 1.15 is particularly relevant: there Scipio 
regrets Panaetius' absence especially because those present are discussing caelestia (the 
whole of the section is important for the theme of iustitia versus sapientiam). 
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tion posed to the republic. Indeed, he mentions Caesar explicitly in this 
context (1.26). There are obvious reasons why he himself might have seen 
the wisdom of Plato's suggestion? that andreia must be combined with 
dikaiosyné, and might have developed the suggestion more fully. The 
*cupiditates honoris, imperii, potentia, gloriae' of De Officiis 1.26 are the 
cupiditas dominandi of Philippic 11.117, the motive force behind both 
Caesar and Antony.% 

The detailed content of the theory itself is strikingly appropriate to the 
public political life and traditions of Rome. Fides, to take her first, was for 
the Romans a goddess. Cicero could hardly have treated her as casually as 
do the Greek philosophers, who scarcely mention the ethical (as opposed to 
epistemological) concept of pistis.” Livy describes the establishment of her 
cult by Numa, who realised that fides could provide the necessary bonds of a 
peaceful society (1.21.1-4). Relationships of fides existed in a wide range of 
social contexts: fides was used of the guardianship of the gods, of the 
protection owed by a conquering general or by a patron, of the obligations 
of a magistrate to the people or of an advocate to the defendant. It could 
also simply mean 'promise'.? Livy recognised the importance of fides in 
maintaining the social networks that bonded the republic. Cicero, since he 
articulates the details of the justice whose role is to foster societas, quite 
rightly describes it as a ‘fundamentum iustitiae’. 


7 1.63; it is perhaps important that he so mercilessly paraphrases this that its source is 
unclear; Meno 78c or Menexenus 246e together with Laches 197b could yield a similar 
sentiment. 
% The germ of the idea is already present in Ennius (Tragedies, frr. 200-01, Remains of 
Old Latin, ed. E.H. Warmington, Volume I (Loeb) ): 

melius est virtute ius, nam saepe virtutem mali nanciscuntur; ius atque aecum se a 

malis spernit procul. 
? Peter Laslett argues that Greek political theory is based on the ethics of a face to face 
society; by contrast, he picks out political trust, ‘a Lockeian conception’, as a crucial 
mechanism in a larger and more complex society (“The Face to Face Society', in 
Philosophy, Politics and Society, ed. Peter Laslett (Oxford, 1975)). As a consequence, 
he claims, personal and political ethics are no longer separable. Perhaps he pinpoints the 
reason for the lack of Greek theoretical interest in trust (though I should argue that it is 
necessary, but taken for granted, in a face to face society). He also helps to explain why 
the ethics of De Officiis are so much the ethics of the politician. 
9 See Thesaurus Linguae Latinae for a detailed summary and examples of its wide range 
of uses. The modern literature on the topic is vast. Hellegouarc'h, op.cit. n.9, pp.23-35, 
E. Badian, Foreign Clientelae (264-70 B.C.) (Oxford, 1958), pp.1-14, and Matthias 
Gelzer, The Roman Nobility, translated by Robin Seager (Oxford, 1969), pp.65-69, 
provide useful general discussions. 
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Similarly with beneficentia. The exchange of officia and beneficia was 
another valuable element of social bonding.” It would have been odd for a 
Roman to write ‘de officiis without mentioning beneficentia. A Roman 
theorist who defined justice as the virtue that maintained societas would 
almost inevitably have associated the two virtues. 

Cicero's introduction of a positive duty to prevent injustice is also appro- 
priate to his readership. He is writing for the kind of men who will serve as 
magistrates, whose fides will require them to maintain justice among those 
they rule and serve; who will be asked to assist their friends and their 
dependants in securing justice for themselves; and who may sometimes 
even see it as their duty to the res publica to initiate or undertake prose- 
cution in cases that do not greatly affect them directly. Thus, for example, 
in his speeches against Verres Cicero constantly refers to the importance for 
the republic that Verres should be condemned. When discussing Verres' 
theft of a statue given to the people of Segesta by Scipio Africanus, Cicero 
appeals to another Scipio who is a juror to preserve his family name, and 
continues by addressing the other jurors: 


non vereor ne tibi, Q.Catule, displiceat, cuius amplissimum orbi terrarum clar- 
issimumque monumentum est, quam plurimos esse custodes monumentorum, et 
putare omnes bonos alienae gloriae defensionem ad officium suum pertinere 
(11.4.82). 


The good of the res publica had long been accepted as a worthy and 
obligatory goal of a member of the Roman ruling class. The civil wars of the 
previous half-century must have made men reflect upon how much they 
really valued a stable society in general and their inherited constitution in 
particular. Certainly the propaganda on all sides seems to have accepted the 
requirement to articulate goals in terms of the rei publicae utilitas.? Cicero 
himself had already vividly used the imagery of the corpus rei publicae in a 
politically charged legal speech:? 


omnia consilia P.Sesti mentemque totius tribunatus hanc fuisse, ut adflictae et 
perditae rei publicae, quantum posset, mederetur, ac si in exponendis vulneribus 
. . . (Pro Sestio 31). 


* See the works cited in n.9 above, and especially Saller, pp.15-21. 

9 See p. 274 above. 

9 J.D. Minyard, Lucretius and the Late Republic (Leiden, 1985), pp.5-12, argues that 
the mos maiorum assumed to an extreme degree the unity of the community. The image 
of the body politic is peculiarly appropriate to a conservative attempting to defend this 
ideal when it has lost its grip on the communal imagination (or, the cynic might say, to 
bring to life an ideal that existed only in the minds of nostalgic conservatives). 
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non ea est medicina, cum sanae parti corporis scalpellum adhibetur atque integrae; 
carnificina est ista et crudelitas; ei medentur rei publicae qui exsecant pestem 
aliquam tamquam strumam civitatis (ibid. , 135). 


Similarly, he had exploited the medical metaphor to describe Catiline as a 
plague upon the res publica in Pro Murena 52 (cf. also In Catilinam 1.31). 
The jurors were prepared to swallow such language, and, we must presume, 
accepted its implicit premises; it should be no surprise to find Cicero in 
particular, with his overtly republican optimate preferences and his keen 
awareness of the suffering caused by civil strife, positing the good of the res 
publica as the most basic value in his treatise. It should perhaps be no 
surprise that Cicero interprets the sociability that is the natural basis of 
justice as primarily a desire to live in the res publica rather than any other 
size or type of community. 


LEE NE EL EE EE 


There is one specific point in which Cicero's inheritance from Greek 
philosophy seems to me significantly to influence his discussion. He accepts 
the four canonical virtues of Greek philosophy, and he translates dikaio- 
Syné as iustitia. The move enables him both to emphasise the social role and 
context of ius, the legal system, and conversely tacitly to assume that the 
laws of Rome (or at least those hallowed by antiquity) define the content of 
‘nocere’. He is of course aware that the legal system can be abused (‘sum- 
mum ius, summa iniuria', 1.33) or rendered helpless by violence (e.g. Pro 
Milone 10-11), but basically and generally he has faith in their conformity to 
natural justice and in their efficacy, whether he is speaking as a rhetorician: 


initium ergo eius (sc. ius) ab natura ductum videtur; quaedam autem ex utilitatis 
ratione aut perspicua nobis aut obscura in consuetudinem venisse; post autem 
approbata quaedam a consuetudine aut vero utilia visa legibus esse firmata (De 
Inventione 11.65, cf. 11.160); 


or as a political theorist: 


quam brevi, frater, in conspectu posita est a te omnium magistratuum descriptio, 


sed ea paene nostrae civitatis, etsi a te paulum adlatum est novi (Leg 111.12, cf. 
11.23). 


All this is even truer, of course, of Cicero the advocate. In court he must 
defend his case in terms of the laws. The very conducting of a trial is a part of 
ius itself. In addition, though, especially in his politically significant speech- 
es (and most of his famous cases were that) he constantly presents his cause 
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as being the one that is in the interests of the res publica, whether he be 
condemning a corrupt provincial governor (In Verrem 1.27 et passim), 
defending the next year's consul (Pro Murena, e.g. 4-5), or crushing a 
revolutionary (In Catilinam, e.g. 1.1-4). At Pro Caecina 70, he calls iura the 
‘vincula . . . utilitatis vitaeque communis’ (here law above all provides 
protection for each man's property (cf. 73-75) ). In the Pro Cluentio he tells 
us that the civitas ‘legibus contineatur’ (146); the city without laws would be 
like the body without a mind. What is in accordance with ius, we are to 
assume, is also rei publicae utilis. 

For the Greeks, dikaios was an adjective naturally attributable to a 
person of social virtue, and not necessarily with reference to justice in the 
specific sense. Aristotle distinguished a general and a specific sense of 
dikaios in the opening chapters of Book V of the Nicomachean Ethics. In 
the general sense, dikaia are “things that create or preserve the happiness of 
the community of the polis’ (1129b17-19). 

In Cicero's speeches (and we may perhaps take these as some indicator of 
the non-technical senses of the moral language of his class and day) iustus 
seems to be most naturally applied to a law, stipulation or causa. It is then 
used secondarily of people who are in a position to decide or enforce cases 
or regulations: magistrates or jurors may be iustus. (Even here the word is 
less common and probably more specific than integer or severus.) Iustitia is 
rarely found as a quality of a person. The Thesaurus Linguae Latinae gives 
us no text earlier than De Officiis that applies iustus to someone to mean 
generally upright, honest or righteous in dealings with others. (In Christian 
writings, of course, such a usage was to become common.) 

Cicero's expansion of iustitia to mean 'that quality in men by which they 
help to build up societas' and his easy inclusion in such iustitia of the virtue 
of obeying the law makes explicit the social function of ius." His experience 


* The standard definition of justice of the early Stoa, ‘giving to each his desert’ (see n.7 
above), gives no recognition to the social significance of justice. This awkward fact has 
not been noted by those who want to base Stoic justice upon social oikeiósis and to 
interpret the latter as some kind of desire or affection for society (for a comprehensive 
discussion see S.G. Pembroke, ‘Oikeidsis’, in Problems in Stoicism, ed. A.A. Long 
(London, 1971) ). The Stoic arguments for the claim that there is no justice between men 
and animals stress reason and not community (e.g. Sextus Empiricus, Adversos Ma- 
thematicos 1X.130-31; Porphyry's reply to the Stoics, De Abstinentia III. 1-24). In particu- 
lar, the ‘fragment’ in SVF which is cited to connect justice and oikeidsis (tén de oikeidsin 
archen tithentai dikaiosynés hoi apo Zenónos, 1.197, Porphyry, De Abstinentia 111.19) 
comes from a context in which the argument as a whole is about the ways in which men 
and animals are or are not similar qua rational. (I do not see why Von Arnim thinks that 
the previous clause, ‘oikeidseds pases kai allotrióseós arché to aisthanesthai', is quoted 
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of Roman law had persuaded him that its aim is to preserve and facilitate 
societas and that by and large it is successful in this. It is entirely reasonable, 
therefore, that the law should define iniuriae and that those who wish to be 
just in Cicero's sense should, in general, at least be law-abiding.* 

However, Cicero's own analysis of this virtue could be used to justify 
unconstitutional action in extremis. De Officiis was written in November 44 
B.C.. In March 43 B.C. Cicero delivered his eleventh Philippic, proposing 
that Cassius should be recognised as governor of Syria with powers to make 
requisitions for military purposes, in order to attact Antony's lieutenant 
Dolabella. But Cassius had already set out for Syria, without senatorial 
authority; similarly Brutus had been acting on his own initiative in Greece. 
Cicero defends their technically illegal actions: 


This will not be the first time that either Brutus or Cassius has judged the safety and 
liberty of their country to be the most sacred law and the best way to behave (legem 
sanctissimam et morem optimum). So even if there were no motion before us for the 
pursuit of Dolabella, yet I should think it as good as a decree, when we have 
eminent men of such virtus, auctoritas and nobilitas, with armies, of one of which we 
already have knowledge, and of the other report. 


Did Brutus then wait for our decrees when he knew our minds? For he has not set 
out for his province of Crete; he has hurried into that of another, into Macedonia; 
he considered that all things were his that you wish to be yours; he enrolled new 
legions, received old ones; he withdrew to himself Dolabella's cavalry, and his own 
judgement (sua sententia) regarded him, though not yet stained by such a murder, 
as an enemy (hostis). Had it not been so, by what right (quo iure) would he 
withdraw his cavalry from a consul? 


(28)Again, did not Gaius Cassius, a man endowed with magnitudo animi and 
consilium set out from Italy with the avowed object of keeping Dolabella out of 
Syria? Qua lege, quo iure? By that which Jupiter himself sanctioned, that all things 


from the Stoics: it helps Porphyry, not them, to argue that sharing sensation is enough to 
relate us to the animals.) 
The brief accounts of ius and iustitia in Cicero's rhetorical works include under justice 
repaying gratia (Partitiones Oratoriae 130; De Inventione 11.65, 161) and perceive justice 
in its relation to different groups: gods, men, family and so on (Topica 90; De Inventione 
II.65ff, 160ff). The social function is not stressed, but it is mentioned: 
iustitia est habitus animi communi utilitate conservata suam cuique tribuens digni- 
tatem (De Inventione 1.160). 
* Such a claim, of course, tends to support the status quo. Those, such as Neal Wood 
(Cicero's Social and Political Thought (Berkeley, 1988)), who see Cicero as trying 
primarily to preserve the propertied security of the wealthy might wish that he had made 
more use of his own, potentially revolutionary, distinction between positive and natural 
justice. Incidentally, his transformation of the Greek ‘giving to each his axia’ into ‘suum 
cuique tribuens’ (e.g. Off 1.15; Fin V.65, 67; Leg 1.19; Topica 90; elsewhere he uses 
dignitas to translate axia) makes his conservative position more plausible. 
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salutaria for the res publica should be held as legitima and iusta.* For lex is nothing 
other than recta et a numine deorum tracta ratio imperans honesta, prohibens 
contraria. This was the law, then, that Cassius obeyed when he set out into Syria, 
another's province if men obeyed written laws, but that, when these had been 
overthrown, was his lege naturae (27-28). 


It would be easy for the cynic to attack the self-styled conservative's cavalier 
treatment of the written law; and Cicero may well here be dishonestly 
exploiting philosophical language for sectarian political ends. But it is 
worth remembering that he has consistently believed that constitutional 
requirements may be overriden in an emergency, if the good of the res 
publica so requires. In De Legibus he had written, probably as early as the 
late 50s, “ollis (sc. consulibus) salus populi suprema lex esto’ (III.9).?" His 
controversial execution of the Catilinarian conspirators is the most noto- 
rious example of this theory put into practice. His argument for overriding 
Gaius Gracchus' law of 123 that reaffirmed the citizen's right of appeal to 
the people in capital cases, is striking: 

at vero C. Caesar intellegit legem Sempronian esse de civibus Romanis constitutam; 


qui autem rei publicae sit hostis eum civem esse nullo modo posse (/n Catilinam 
IV.10).* 


Such a belief and practice is consistent with the structure of his theory of 
justice as I have presented it: what is truly honestum is measured by the 
needs of the res publica; and the law of nature is the law that will preserve 
the societas that our natures desire. 

So finally we may ask, 'Did Cicero invent the theory of justice of De 
Officiis’? The days are over when Cicero could be treated as merely a 
faithful (if not always competent) transcriber of Greek sources. P. Boyancé 
reminded us long ago that he was an extremely well read man, with a strong 
and continuous devotion to philosophy, who could exploit philosophical 
ideas with facility even in his jokes. ? Our knowledge of his advocacy alone 


** Note the patriotic twist that the introduction of Jupiter gives to the idea of natural law. 
The role claimed for Jupiter here is entirely in accord with the political nature of Roman 
religious practice (see e.g. Beard and Crawford, op.cit. n.9, ch.3; Alan Wardman, 
Religion and Statecraft among the Romans, (London, 1982) ch.1 and pp.36-37; R.M. 
Ogilivie, The Romans and their Gods (London, 1986) pp.15-17). Compare, for example 
the conclusions to the first three speeches in Catilinam. 

” Compare the defence of tyrannicide at Off IIL32; and see Wood, op.cit. n.36, 
pp.185-93. 

3 The senatus consultum ultimum, on which Cicero relied for his action, gives political 
expression to the need to go beyond law and custom in a crisis. For a discussion of 
Cicero's use of the procedure see Th.N. Mitchell, “Cicero and the senatus consultum 
ultimum , Historia 1971. 
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ought never to have allowed us to forget how he could, with consummate 
case and skill, marshall an unwieldy mass of principles, testimonia, and 
exempla into a cogent and coherent case. Cicero the writer and thinker was 
master, not slave, of his intellectual resources. There is no reason to believe 
that he could not have ‘invented’ the theory. But I suspect that the question 
is ill formed: novelty is an overrated virtue. What matters is whether or not 
Cicero has made the theory his own; whether or not he has meditated upon 
the various traditions of ethics that he has inherited, both Greek philosoph- 
ical and Roman aristocratic, and forged them into a coherent whole, tested 
by both reflection and experience. We should ask not whether Cicero 
invented his theory of justice, but whether he meant it. There is good 
reason to believe that he did.” 


Christ's College, Cambridge 


Appendix: Justice and Nature 


For the purpose of clarifying the precise way in which Cicero bases his account 
of justice upon nature, it might be useful to compare it with other apparently 
similar accounts. Let me consider a possible objection: Glaucon asks Socrates 
in the second book of the Republic whether dikaiosyné is desirable for its own 
sake or for its consequences or for both. Socrates answers by giving a radically 
revisionary account of dikaiosyné as the health of the psyché. In his De Re 
Publica Cicero sought to defeat the sceptical (or Epicurean) claim that justice 
arose not natura but from weakness. But does not the account of De Officiis 
make justice instrumental in precisely the way that Socrates and the Laelius of 
De Re Publica rejected? If what we naturally want is societas, then is not justice 
simply an unwelcome but necessary means of achieving that? 

We might make the same point slightly differently: why should the fact that 
societas is natural entail the naturalness of iustitia, which is merely a means to its 
achievement? When, as for example at De Legibus 1.42-43, Cicero argues that 
justice is natural precisely because our sociability is natural, is he not making an 
illegitimate move? Particularly in the light of some modern theories of the social 
context, Cicero's claim might seem extraordinary. Here, the state of nature is 
contrasted with that of civil society. Hobbes provides us with an extreme, and 
therefore for our purposes illuminating, example of this: 


> “Les méthodes de l'histoire litteraire: Cicéron et son oeuvre philosophique’, Revue des 
Etudes Latines, 1936. 
? Tam greatly indebted to both the editor and Miriam Griffin, for specific responses to 


this piece and more generally for guiding and encouraging me in reading and interpreting 
Cicero. 
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So that in the nature of man, we find three principall causes of quarrell. First, 
Competition; Secondly, Diffidence; Thirdly, Glory, 


he tells us (Leviathan, Part I, chapter XIII). These three elements create a state 
of war; even when natural man is not actually fighting, he has *the Will to 
contend by Battell’: 


It may seem strange to some man that has not well weighed these things; that 
Nature should thus dissociate, and render men apt to invade, and destroy one 
another . . . Let him therefore consider with himselfe, when taking a journey, he 
armes himselfe, and seeks to go well accompanied. 


It is no coincidence that for Hobbes the journey provides an image of natural 
man’s hostility, whereas for Cicero (as for the Stoic-Peripatetic tradition) it 
provides an example of man's natural (though indeed limited) benevolence 
towards men outside their own community. On Hobbes' account, it is not only 
justice that is instrumental, but society itself; the contract that creates society is 
also the beginning of justice. And justice and society are not merely in- 
strumental, but they also frustrate some of man's natural aims. To choose 
society is to choose the lesser of two evils. 

Elsewhere, Cicero himself tells a story not dissimilar from that of Hobbes 
about the origins of social life. It is perhaps worth looking more closely at the 
relevant passages. In the Pro Sestio Cicero was defending Sestius against the 
charge of unlawfully using an armed guard during his tribunate. The story is 
introduced in the course of condemning the state of gang warfare in Rome that 
had supposedly led to Sestius’ needing such a bodyguard: 


For which of us, iudices, does not know that the nature of things went like this: there 
was once a time before either natural or civil law had been formulated, when men 
roamed, scattered and dispersed over the country, and had no other possessions 
than just so much as they had been able either to seize or keep by strength and 
violence, at the cost of slaughter and wounds? So then those who at first showed 
themselves to be outstanding virtute et consilio, having perceived the nature of 
human docilitas and of ingenium, gathered together into one place those who had 
been scattered and brought them from feritas to iustitia and to mansuetudo. Then 
things serving for common use, which we call public, associations of men, which 
were afterwards calied civitates, then continuous series of dwellings which we call 
urbes, invento et divino iure et humano they enclosed with walls. Now, between life 
thus refined and humanised, and that life of savagery, nothing is so different as ius 
and vis. Whichever of the two we are unwilling to use, we must use the other. If we 
would have vis abolished, ius must prevail, that is iudicia on which all ius depends. If 
we dislike iudicia or if there are none, vis must rule (91-92). 


In De Inventione, Cicero's prologue argues that while eloquence without wis- 
dom has often done great harm, on the other hand, eloquence well used can be 
greatly beneficial. Indeed, he claims, its origin was ‘ex honestissimis causis 
natum atque optimis rationibus'. He explains: 
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For there was a time when men wandered at large in the fields like animals and lived 
on wild fare; they did nothing by the ratio animi, but relied chiefly on physical 
strength; there was as yet no ratio of religious worship nor of officium towards man; 
no one had seen legitimate marriage, nor had anyone looked upon children whom 
he knew to be his own; nor had they learned the advantages of ius aequabile. And so 
through ignorance and error, blind and unreasoning passion, mistress of the ani- 
mus, satisfied itself by misuse of bodily strength, which is a very dangerous servant. 


At this juncture a man — great and wise I am sure — became aware of the potential 
latent in men and the opportunity for great things offered by their animi if one could 
develop this potential and improve it by instruction. Men were scattered in the 
fields and hidden in shelters in the woods when he forced them quadam ratione into 
one place and led them to every utilis and honesta thing. They cried out against this 
at first because of its novelty, and then, when through ratio and oratio they had 
listened with greater attention, he transformed them from wild savages into a kind 
and gentle folk. 


To me, at least, it does not seem possible that a mute and voiceless wisdom could 
have turned men suddenly from their habits and introduced them to different 
rationes of life. Consider another point: after cities had been established how could 
it have been brought to pass that men should learn to observe fides and maintain 
iustitia and become accustomed to obey others voluntarily and believe not only that 
they must work for the common advantage, but even sacrifice life itself, unless men 
had been able to persuade their fellows by eloquence of what they had discovered 
by reason? Certainly only a speech at the same time powerful and entrancing could 
have induced one who had great physical strength to descend to ius without vis, so 
that he allowed himself to be put on a par with those whom he could excel, and 
abandoned voluntarily a most agreeable custom, especially since this custom had 
already acquired through time the force of nature (1.2-3). 


Compared with Hobbes' account, the Ciceronian passages reveal both in- 
teresting similarities and telling differences. Cicero thinks as Hobbes does that 
society is necessary for the existence of ius. His natural ius and divine ius are 
things that arise in society; there is no question of a non-social justice like the 
psychic heaith of Republic IV. Again, justice is instrumental, as it is for 
Hobbes. 

Unlike those in Hobbes, however, asocial men are not equal in their ability to 
dominate physically, or in their vulnerability. This is important: for if Cicero's 
man is to realise that he is in fact better off equal in society than superior in 
solitary aggression society must offer him more than protection. He may well 
not realise this unprompted; but outstanding eloquence and virtue can effect a 
process of conversion such that afterwards he actually realises that he is better 
off. No essential desires of his are sacrificed to society. For Cicero an asocial 
man is unfulfilled, unnatural; humanitas, the quality of a homo is achieved in 
society; the wise man of the Pro Sestio perceives the latent docilitas in the wild 
'solivagi'. In De Inventione Cicero skilfully overturns the standard Greek 
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contrast between nomos and physis: it is only consuetudo that gives a (spurious) 
“vis naturae’ to the Calliclean power of the mightly loner. Yet he abandons his 
power voluntarily under the influence of eloquence, and becomes mitis and 
mansuetus. Unlike Callicles’ man he is persuaded of what his true interests and 
nature demand. 

Cicero, as I have mentioned, had already provided arguments against a kind 
of social contract theory put forward in order to disprove that justice is natural. 
He put the theory into the mouth of Philus, who claimed to be reporting 
Carneades' case against justice, in the third book of De Re Publica: 


cum alius alium timet, et homo hominem, et ordo ordinem, tum quia sibi nemo 
confidit, quasi pactio fit inter populum et potentis . . . etenim iustitiae non natura 
nec voluntas, sed inbecillitas mater est (23). 


For ‘Carneades’, as for Hobbes, there is a conflict between man's natural 
desires; the contract provides merely the best possible option: 


nam cum de tribus unum est optandum, aut facere iniuriam nec accipere, aut et 
facere et accipere, aut neutrum, optimum est facere impune, si possis, secundum 
nec facere nec pati, miserrimum digladiari semper tum faciendis tum accipiendis 
iniuriis (Rep 11.23). 


According to our fragmentary evidence, Laelius' answer was mainly a prag- 
matic one (see e.g. Augustine, De Civitate Dei 11.21; Rep 111.41). It was an 
answer that Lactantius at least found unsatisfactory for that very reason: 


irrefutata haec tamquam foveam praetergressus est (sc. Cicero), ut videatur idem 
Laelium non naturalem, quae in crimen stultitiae venerat, sed illam civilem defend- 
isse iustitiam, quam Furius sapientiam quidem esse concesserat, nec iniustam 
(Institutiones Divinae V .16.13). 


If Lactantius is right, Laelius' case treated the just as pragmatically useful, and 
did not therefore squarely face the question of potentially conflicting desires. 
De Officiis, however, bases its arguments for justice on a rationality that is the 
consummation of a natural and innate instinct. One's truly human desires are 
desires for justice. Is there no sense, then, even for the converted Calliclean 
man, in which his desire for society could conflict with his desire for something 
achievable only by injustice? Why cannot justice, being instrumental, be put in 
Glaucon's category of goods that are epipona but óphelein (Plato, Republic 
357c)? 

The answer Cicero would give is, I think, threefold. First, any instance of 
law-breaking to some extent weakens the societas that one naturally values, as 
he argued using the analogy of body and res publica at De Officiis 11.22. 
Secondly, societas is more fundamentally valuable than the wealth, honour, or 
security that might tempt one to act unjustly.*! Thirdly, the societas that Cicero 


“ See p. 272 above. 
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values has as an integral part of its goodness the rule of law and the adminis- 
tration of justice. We might think of the list of De Officiis 1.53: 


forum, fana, proticus, viae, leges, iura, iudicia, suffragia, consuetudines praeterea 
et familiaritates multisque cum multis res rationesque contractae.* 


The Pro Sestio's stark choice between ius and vis might imply that ius was a 
necessary evil. However, reflection upon the way of life of Cicero and his 
fellows might persuade us that he saw the making, enforcing and using of law as 
one of the essential constituents of the social life he valued. For Glaucon, 
justice could be compared to medical ‘cutting’ and ‘burning’. Cicero's analogy 
might rather have been that of the athlete who runs to keep fit, while seeing his 
running as an integral part of the athlete's life he has chosen. A society's laws 
and mores are not something to fear and resent. At times, therefore, Cicero can 
in an almost Hobbesian manner think of society and justice as one unit, as when 
he uses the word ‘communitas’ to stand in for justice and benevolence (e.g. Off 
1.157). At De Re Publica 111.7 he gives us a revealing image which sums up his 
attitude to both moral theory and legal practice: 


illi (sc. the philosophers) verbis et artibus aluerunt naturae principia, hi autem (sc. 
the statesmen) institutis et legibus. 


To sum up: Cicero provides us with a theory that can be contrasted on the one 
hand with an orthodox Stoic framework and on the other with versions of the 
social contract. Unlike that of the former, Cicero's justice is instrumental, and 
its content is therefore dictated by the requirements of society. By contrast with 
the social contract theorists, he does not see it as frustrating important desires 
or preferences of individuals; indeed he goes further: ius is an essential part of 
the very society that nature impels us to seek. 


“2 One might compare in Verrem I1.5.152, where Cicero picks out as the mark of a citizen 
the right “in foro, in suffragiis, in hac urbe, in re publica versari' and 11.5.167 ‘apud cives 
- - . Romanos, qui et sermonis et iuris multarum rerum societate iuncti sunt’. 
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[12] 
Philosophic Method in Cicero 


MICHAEL J. BUCKLEY, S.J. 


AT THE TURN OF THE CENTURY, Wilhelm Windelband’s Geschichte der Philosophie 
laid a judgment upon Cicero which would perdure, almost without challenge, 
through the decades that followed: his works exhibit an ability for compilation and 
a talent for expression, but they lack any power of philosophizing—a lack 
demonstrated in their eclectic selection among philosophic systems.! Earlier 
Friedrich Uberweg had indicated the derivative nature of Cicero’s thoughts but 
praised his rhetorical enhancement of ethical values; later German historians 
would commend his eclecticism as a major source of Hellenistic philosophy, though 
agreeing with Windelband that Cicero was neither original as a thinker nor 
Significant as a philosopher.? Emile Bréhier and Joseph Owens treat him accord- 
ingly, citing his works for the doctrines and arguments of others, while omitting 
any serious analysis of them as philosophic in their own right. Contemporary 
historians of philosophy may recognize within his dialogues articulate proponents 
of divergent philosophies and their systematic unity through exposition and refuta- 
tion, but they relate these works to literary or rhetorical exercises. It is an un- 
examined assumption of our times that rhetoric and philosophy are univocally 
separate and exclusive provinces, connected neither by common topics, identifiable 
subject-matters, nor universal methods. Cicero's view of philosophic method ques- 
tions the dogmatism of so rigid a disjunction and compels us to consider another 
possibility within the plurality of philosophic methods. 

In Cicero's philosophic dialogues as in his textbooks on rhetoric, every careful 
method of discourse (omnis ratio diligens disserendi) was a composite of two 
moments: invention (discovery) and judgment.* The Stoic dialectic failed seriously 
in its omission of the former, while the preeminence of Aristotle lay in the mastery 


1 Wilhelm Windelband, Geschichte der Philosophie, zweite durchgesehene und erweiterte 
Auflage (Tübingen: Verlag von J. C. B. Mohr [Paul Siebeck], 1900), p. 132. 

2 Friedrich Überweg, Grundriss der Geschichte der Philosophie, 13. Auflage (Basel: 
Benno Schwabe and Co., 1953), erster Teil, pp. 471-475. Johannes Hirschberger, The History 
of Philosophy, trans. Anthony N. Fuerst (Milwaukee: The Bruce Publishing Company, 1958), 

. 261 


p . 

3 Emile Bréhier, Histoire de la Philosophie (Paris: Librairie Félix Alcan, 1962), tome pre- 
mier. Joseph Owens, A History of Ancient Western Philosophy (Appleton-Century-Crofts, 
Inc., 1959). Cp. Frederick Copleston, A History of Philosophy (Westminister, Maryland: The 
Newman Bookshop, 1946), Vol. I, "Greece and Rome," 418-420. 

4 Topica, Hl, 6. For the importance of invention and judgment in the Roman rhetorical 
tradition, cf. Richard P. McKeon, “The Methods of Rhetoric and Philosophy: Invention 
and Judgment," The Classical Tradition: Literary and Historical Studies in Honor of Harry 
Caplan, ed. Luitpold Wallach (Ithaca, New York: Cornell University Press, 1966), pp. 365-373. 
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which he had exercised over both. Each was an art, and both were necessary if the 
philosophical enterprise was to bring its union of ratío and oratio to term.$ 
Invention, or the topical art, was an ability to discover things or arguments or 
what might pass for either. It was a heuristic proficiency, and its function was the 
construction of argumentation and the uncovering of evidence by which a position 
might be proved, a case defended, or a cause advanced: "Invention is the ex- 
cogitation of things which are true or which seem to be true and which will give 
probability to a case." Its product, then, was the res or the argumentum, data or a 
particular line of reasoning by which confidence (fides) might be elicited in dubious 
matters or likelihood obtained in conclusions." 


The art of judgment, or dialectics, was geared to the testing or criticism of the 
discovered, to the verification of the "bright idea." Judgment questioned whether 
things existed, whether arguments were true, or whether verbal composition was 
accurate and telling. As such, it was a necessary second moment in any method. 
Invention discovered evidence, argumentation, and discourse; judgment weighed 
the evidence, tested the argumentation, and criticized the discourse. Out of this 
adjudication issued the correct ordering of the invented or the accurate appraisal 
of the proffered. Invention and judgment comprised the double periods of creativity 
and criticism, of originality and experimentation. As such, invention took a priority 
over judgment, both in the progression through which it was called into play 
and in the natural dependence of the latter on the former. Both were but 
distinct moments in the single, ongoing process of thought, and a method of 
philosophizing would be as thorough as the comprehension which it offered to the 
arts of topic and dialectic. This conviction induces Cicero to preface almost every 
major work with an extended history and defense of his scientific method, as, for 
example, the peculiar suitability of the Academic procedure is a proposition with 
which he opens or closes each of his theological tractates.? 


in these histories, philosophic method owes its origins to Socrates and its 
occasion to the dogmatism of the sophists. Gorgias of Leontini had introduced a 
new practice into the Hellenic assemblies, the procedure of the elicited question 
and the subsequent extemporaneous lecture. He would appear before his audience, 
invite a question, and develop the suggested subject into a schola, a formal 
oration on the matter proposed. 'These elaborate declamations would include any 
number of assertions, and it was against these that the Socratic method was forged 
and brought to bear. Socrates followed a pattern of inquiry contrasting sharply 
with the sophistic at every step. He would first obtain a statement of position rather 
than a question from an interlocutor. Then, without affirming any positive knowl- 
edge himself, he would argue against the position by cross-questioning and con- 
tention.!? The essence of wisdom was to know that one did not know, and the 


5 De Oratore, Il, 38, 157-161. Topica, Il, 6. 

* De Finibus, IV, 4, 10. 

7 De Inventione, I, 7, 9. Topica, Y, 2. 

3 De Oratore, 11, 38, 157-161. Topica, 1l, 7. 

* De Natura Deorum, I, 5, 11; 6, 14. De Divinatione, 1I, 72, 150. De Fato, 1. For the 
unity of these three works, cf. De Divinatione, II, 1, 3, and De Fato, I. 

* De Finibus, II, 1-2. Cf. De Divinatione, 1, 72, 150. 
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purpose of method was the invention of what seemed most likely, i.e., the dis- 
covery of the probable. Cicero traced his own methodological heritage back to 
this antithetical method of the skeptical Socrates: "For this is, as you know, the 
ancient and Socratic method of speaking against the opinions of another. In this 
way, Socrates thought that what was the most similar to the truth could be most 
easily discovered (inveniri).” ++ The purpose of this purely negative stance was 
both to criticize the brash certitudes of the sophists—propositions advanced despite 
the consensus of Democritus, Anaxagoras, Empedocles, and the vast majority of 
ancient philosophers that positive, certain knowledge was an illusion *?—and to 
discover whatever likelihoods could be uncovered for speculation and action.!? 

In the revolutions which followed the death of Socrates, men began to think 
of philosophy more in terms of doctrine than in terms of methods and questions, 
and the antithetical method was allowed to lapse. With the decline of its method- 
ological corrective, dogmatism once more revived.1* Zeno and the Stoics repeated 
much of the Platonist and Peripatetic doctrine, contributing to this dogmatic com- 
munity little but an originality of vocabulary.!? It was against Zeno that Arcesilas 
reinstituted the vetus et Socratica ratio, pushing beyond the single Socratic 
reservation in his assertion that one could not even be sure that nothing could be 
known. This New Academy employed the antithetical method to argue against any 
accepted opinion, not just against the Stoics, and the purpose of the practice 
was again invention—but an invention that the antinomies of any quesüon were 
so balanced that no assent could be given either side: 


He [Arcesilas] acted in a manner that was according to this method, so that, by arguing 
against the opinions of all men, he led the majority to withhold any consent from 
either position more easily. And he did this by the discovery (invenirentur) that the 
weight of the reasons on the opposite sides of the same subject were equal.1€ 


Thus the method of Socrates was returned to philosophic employment not to dis- 
cover the probable, but to invent reasons which obviated any conclusions what- 
SOever, 

The full return to the Socratic usages was the work of Carneades. In 155 B.C., 
Athens sent an embassy to Rome, commissioned to petition against the penalty 
imposed for the pillage of Oropus and composed of the leaders of the major 
philosophical schools in the Hellenistic World: Critolaus the Peripatetic, Diogenes 
the Stoic, and Carneades the Academic. The origins of Roman philosophy date 
from this legation, though one could trace a tradition back to the Pythagoreaas, 
and Cicero credits Carneades both with the restoration of probability to the 
Academy and with the introduction of the antithetica! method into Roman oratory 
and philosophizing.!? It was this method which Cicero owed to Philo of Larissa and 


12 Tusculanarum. Disputationum, 1, 4, 8. 
1? Academica, |, 12, 44. 

's Ibid., 1, 4, 16. 

14 Ibid., I, 12, 44-45. 

15 Tusculanarum Disputationum, IV, 3, 6. 
16 Academica, 1, 12, 45. 

U Tusculanarum Disputationum, IV, 3, 5-6. 
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which allowed him to draw a simple equation between the practices of Socrates and 
those of Carneades.18 

This Socratic multiplex ratio disputandi did not function alone; it was es- 
sentially two-voiced, depending upon the prior position of the opposite speaker 
and upon his continual response in the resulting debate.19 The antithetical method 
generated the debate, laying a negative cross-questioning or refutation against any 
assertion Whatever, and constituting the properly philosophical treatment of any 
subject as an argument in which affirmative and negative positions were represent- 
ed. In a word, the antithetical method begot controversia. Some would distinguish 
this latter from the former, as Piso contrasts in heritage and in usage the debate- 
method of Aristotle from the antithetical method of the New Academy: “Unlike 
Arcesilas, who always controverted every proposition, Aristotle, their founder, 
tegan the practice of arguing for and against on every subject." 2? But Cicero 
collapses this distinction, identifying the method of the Academy and that of the 
Peripatetics: "These considerations have always led me to prefer the custom of 
the Peripatetics and of the Academy (Peripateticorum Academiaeque consuetudo), 
that is, of debating both sides of all subjects." 21 The antithetical method neces- 
sitates that both sides of any question be heard, and within the resulting disputation, 
invention and judgment of truth or of verisimilitude is obtained: “Our disputations 
have no other purpose than to elicit and to form in expression whatever is true or 
seems most likely to be true—and to do this by speaking on both sides of any 
question." ?? 

Debate, moreover, provides a unification not only of the philosophic method- 
ologies of the Platonists and of the Aristotelians, but of the methods of philosophy 
and those of rhetoric. In controversia, there is a merger of the uses of philosophic 
discourse and of oratorical training: the method is the same and its product is 
either the conclusions of philosophy or the command of a polished oration: "My 
preference," Cicero explained his choice of method, “is not only because this is the 
only way in which verisimilitude can be discovered (inveniri), but also because it 
provides a superb training in public speaking. Aristotle was the first to employ this, 
and then those who followed him.” 23 This identification of rhetoric and philosophy 
in a single universal method is a consequence of the Ciceronian understanding of 
the interdependence of res and verbum, an understanding mediated and justified 
through a history of human culture.?4 

Primitive men wandered bestially about their world, relying upon physical 
strength to accomplish the goals set by momentary passions and preying upon one 
another without justice or piety. Within this world of human chaos, untouched by 
the humanizing influences of family, religion, or civi! society, a genius arose, a 
great man became aware of the potential of his fellows and uniting in himself 


18 Ibid., IT, 3, 9; De Oratore, UI, 17, 67-68. 
Tusculanarum Disputationum, V, 4, 10-11. 
22 De Finibus, V, 4, 11. Cf. De Oratore, HI, 21, 80. 
Tusculanarum Disputationum, IL, 3, 9. Cf. De Oratore, UI, 36, 145. 
22 Academica, 41, 3, 7. 
Tusculanarum Disputationum, Xl, 3, 9. Cf. De Fato, WI; Orator, XII. 
De Oratore, 1, 14, 63. Ibid., TH, 5, 19; 6, 24. CE. Tusculanarum Disputationum, II, 5, 7. 
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reason and eloquence, ratio et oratio. It was he who gathered men into society, who 
persuaded tbe strong to respect the weak, who began the instruction and the 
transformation of men into human beings. His wisdom without eloquence would 
have been useless, while eloquence without wisdom would have proved positively 
harmful. Only the conjunction of the two in one towering man could have turned 
rapacious, brute men toward private loyalty and public justice.?5 “It was this 
method of thinking and expression coupled with force in delivery which the 
ancient Greeks called ‘wisdom’.” 25 This wisdom had marked the great legislators 
of old, Lycurgus, Pittacus, and Solon of Greece, as well as the Catos and Scipios of 
Rome; in philosophy it distinguished Pythagoras, Democritus, and Anaxagoras— 
men who had left the study of government to give themselves to theoretical science. 
Again, as the pivotal figure in this history stands Socrates, but this time as 
heresiarch. His aversion to the sophists led him to despise this double wisdom 
of which they professed themselves teachers. Until his time, the unified knowledge 
of whatever was most human (omnis rerum optimarum cognitio) and its practice 
was styled "philosophy," but the Socratic “disputations separated the science of 
wise thought from that of pleasant expression—though in reality they cohere." 27 
Socrates, for Cicero, was the hero of philosophic method and the villain of 
departmentalization. “From him came that separation of the tongue from the 
heart, a separation according to which some teach us to think and others teach 
how to speak—a separation which is absurd, useless, and positively reprehen- 
sible.” 28 Periodically there would be a revolt against this diremption. Aristotle’s 
contempt of Isocratean education led him into the fields of oratorical training to 
reestablish once more the conjunction between wisdom and eloquence. The 
Aristotelian insight into the correlativity of res and verba gave birth to a 
scientific methodology in which the knowledge of lings was joined to the com- 
mand over words (rerumque cognitionem cum orationis exercitatione conjunctio- 
nem).?? Cicero's Aristotle has a single method, and the sciences differ only in the 
subject-matter to which this method was applied. Thus Piso would compose the 
scientific method of the Peripatetics equally from dialectic and the rules of 
rhetoric.?9 

Cicero envisaged his own career as a recapitulation of the efforts of Aristotle 
in the reuniting of rhetorical and philosophic excellences.?! The single method of 
controversia allowed him to move easily from the studium dicendi to the questions 
proper to philosophy, just as it included within its comprehension the heritage of 
the Platonists and the practices of the Peripatetics, 


this method in philosophy of speaking against all things and making no positive 
judgments openly: it was begun by Socrates, repeated by Arcesilas, confirmed by 
Carneades, and has flourished down to our own times. I understand that in Greece 


?5 De Inventione, I, 2, 3. 

26 De Oratore, Ml, 15, 56. 

27 Ibid., III, 16, 60. 

?5 Ibid., YII, 16, 61. 

22 Ibid., MU, 35, 141. 

?? Tusculanarum Disputationum, V, 4, 10. 

2: De Divinatione, ïl, 2, 4. Tusculanarum Disputationum, 1, 4, 7. 
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itself it is now almost without adherents, but this I attribute to the dullness of men 
rather than to the fault of the Academy. For if it is hard to master each discipline, how 
much more difficult is it to be competent in them all! But this is necessary for those 
who propose, for the sake of discovering the truth, to argue for and against all philos- 
ophers. I do not maintain that I have attained success in a matter so very difficult, 
but I do claim that I have attempted it.32 


This method of Cicero, the discursive process by which the thinker moves from the 
initiations of his inquiry to its conclusions, is an “operational” one. It is a dialogue 
in which scientific or practical formulations are situated in their divergent frames 
of reference, brought into the conflict of irreconcilable debate, and are tested 
according to the views of each auditor for their probability-content. The 
Ciceronian debate does not move Platonically from communities and oppositions 
to an assimilation of lesser truths in the greater. It is controversy, and the debate 
is only resolved insofar as anyone chooses to adopt one of the conflicting positions 
or to modify it or to formulate a new position with elements from the alternatives 
as components, One begins and ends with perspectival diremptions, and the 
examination of philosophical positions is not a moment antecedent to and 
preparatory for the proper work of inquiry (as it would be in Aristotelian 
procedure) but the properly philosophic method itself. Philosophizing lies pre- 
cisely in this ongoing conversation, the clash of statements and judgments, and the 
value of the method converges precisely in this discrimination of perspectives and 
the differentiation of frames of reference. As one cannot think outside of such 
a reference, the philosophic dialogues attempt to examine the varying products of 
the divergent schools as devices for invention and judgment. The claim of the 
author is simply, "I place in your midst the opinions (sententias) of the philos- 
ophers." 33 The truth emerges from the methodological testing of the arguments 
by submitting these statements to the differing perspectives. In some cases, the 
words alone may be really different and by understanding the divergent languages 
a community of agreement upon a common truth can be discovered. The signif- 
icance of the Piso-Cotta dispute which opens the theological tractates lies in the 
Academic identification of the doctrine of the Stoics with that of the Peripatetics, 
claiming that “the Stoics agree with the Peripatetics on the realities, but disagree 
in words (re concinere videntur, verbis discrepare).” 3+ Cicero agreed with Varro 
that the Platonists also coincided with the Peripatetics in their conclusions about 
the nature of things, but differed in language (rebus congruentes, nominibus 
differebant).55 These philosophies which are assenting to the same thing in 
different terms need a method which will allow for their peculiar coordinate sys- 
tem to be introduced, for the ambiguous terms common to all wili only achieve 
determined significance and translations by reference to their own systems. 
Ciceronian method becomes an attempt to discover what is the case by taking 


32 De Natura Deorum, 1, 5, 11. 
33 Ibid., I, 6, 13. 

3^ Fbid., 1, 7, 16. 

35 Academica, 1, 4, 17. 
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such statements and locating through debate the senses in which they can be 
asserted and denied. 

This is neither an irenicism in which everything that is asserted is true nor a 
relativism in which everything that is asserted is indifferently true or false. There 
are real issues and probable conclusions, but the operational method allows one to 
distinguish semantic variations from actual disagreement, and the purpose of the 
dialogues is equally to clarify the former and to resolve the latter. This method 
can reveal either a common consent underlying the linguistic divergences or a 
differing understanding underlying a common proposition or term. This allows 
the controversy both to discover that the different philosophers are stating the 
same truth in different ways and to judge probabilities by setting one doctrine 
against its real opponent. 

Controversia, then, indicates a universal method for any philosophical or 
rhetorical enterprise, but this does not argue to an identification of the scientific 
with the oratorical. These must be distinguished, but not in terms of uniquely 
proper and mutually opposed methods, but in terms of the problems upon which 
they were brought to bear. Hermagoras of Temnos had extended the province 
of the rhetorician to include any subject, constituting rhetoric not the counterpart 
of dialectic but of all knowledge. The Aristotelian distinction of bróbeoic and 
Gto, the former originally being a subdivision of the latter, was transferred into 
the rhetorical hypothesis which furnished the orator with his case and transmuted 
into a distinction. between the special questions, those posed about particular 
individuals and concrete circumstances, and universal questions, i.e., those not so 
limited. Hermagoras had contended that both lay within the competence of the 
orator, tracing the tradition of this universal rhetoric back to Gorgias of Leontini. 
Cicero translated bnGGeatc into causa and 0éotg into quaestio, and used them as 
devices with which to distinguish the subject-matters proper to philosophy and to 
rhetoric. The latter dealt with causae, cases which involved definite persons or 
particular events and which stood as subjects for demonstrative, judicial, and 
deliberative oratory. In its Latin translation, then, óró0£6tc no longer denotes the 
foundations necessary for every scientific inquiry, but rather those subjects which 
have no place in philosophy. Hypothesis is the proper matter for the lawyer, the 
statesman, the politician, and the public orator, and it is characterized by its 
uniqueness and its individuality. The Bécic or quaestio indicates “that which is the 
subject of controversy and which does not involve definite persons." 3° In Aris- 
totelian analysis, one passed from dialectic or rhetoric insofar as the common- 
places became increasingly particular to one subject; in Ciceronian philosophy of 
science, one passes from the philosophical to the rhetorical insofar as the 
questions treated become increasingly individualized, the critical differential be- 
tween quaestio and causa being located in the "certarum personarum inter- 
positione." 37 


35 De Inventione, 1, 5, 7; 6, 8. For the relationship between Cicero and Hermagoras 
on thesis and hypothesis, cf. Cicero, De Inventione, De Optimo Genere Oratorum, Topica, 
trans. H. M. Hubbel (London: William Heinemann, Ltd., 1960), pp. 18-19. 

37 De Inventione, I, 6, 8. In De Oratore, 1, 15, 65, this distinction appears as between 
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The single ratio or method can be laid against the questions posed by the one 
or against the cases provided by the other, and it is out of the method that four 
general questions of controversy come whicb can apply to the subject-matters of 
either philosophical or rhetorical interests. The form and schematism of these four 
questions proper to the method, whatever its application, echo back the influence 
of the four questions proper to Aristotelian inquiry—and their mutual differences 
indicate the changes effected as they are transposed from a problematic to an 
operational framework: 


Every subject which contains any sort of controversy (aliquam: controversiam) to be 
settled by speech and debate, involves a question either of fact (facti) or of name 
(nominis) or of kind (generis) or of action (actionis).38 


In their philosophic employment, these four are quaestiones; in their rhetorical 
use, they are the constitutiones, issues at which the particular causa is argued, 
urged, or extolled. The universality of the method allows the transition between 
quaestiones and constitutiones to be a simple one, and the nature of the philo- 
sophical question is often clarified by its correlative oratorical issue.?? 

The question of fact treats the existence or non-existence of the subject, and it 
becomes a conjectural issue in its rhetorical translation because existence can be 
asserted or denied of past and of future events only by conjecture or inference.*° 
"Fact" in Cicero is quite consciously linked to its origins in human activity—an 
act has been performed or denied—and it is out of this reflection on activity that 
the philosophic quaestio can be asked about a consequent state of affairs. This 
becomes, in turn, a problem that deals with esse, with the existence of things, and 
Cicero defines the criteria according to which it may be asserted or denied: “I say 
that those things are (ea esse) which can be seen and touched." *! These real beings 
are distinguished from the notiones: “I say that those things are not (non 
esse rursus ea) which are not able to be touched and pointed out, but which can be 
discerned by the soul and understood." The difference between the real beings 
and the merely notional beings is that these latter have no sensible body; they are 
merely some sort of intelligible impression. To be and to have a body are 
identified.42 

The question of name becomes a definitional issue in its oratorical use because 
the controversy turns upon fhe first noun which will identify the admitted fact. 


the certa, definitaque causa and the infinita, sine tempore et sine persona, quaestio. 
Antonius agrees with Cicero that the former constitute the proper province of the orator, 
that he should be concerned with "those controversies which are characterized by times 
and by persons." Ibid., 11, 15, 66. Cf. De Finibus, IV, 3, 6. There is also a difference in style 
(genus dicendi) between philosophy and oratory. Cf. De Legibus, 1, 4, 12. 

35 De Inventione, I, 8, 10. (For the four questions of inquiry as they exist in 
Aristotelian analysis, cf. Posterior Analytics, Il, 1, 89b4422. Tà Entoúnevá ¿oriv toa tov ápi- 
pòv Soanep émotáneda. Zyrobpev Se tertapa, tó Gri, TÒ Bou, si Eott, ti doriv.) 

3? Ibid. 

1% Ibid. 

4) Topica, V, 27. 
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This is not a question of essential definitions or of final resolutions into genus 
and differentia—as is the ti &otw of Aristotelian inquiry. Rather it turns about 
the initial identification by name: by what name shall it be called? The question 
turns upon the precise meaning of a term, upon the vis vocabuli: “When the con- 
troversy is about the name it is called a definitional issue because the force of 
the term (vis vocabuli) must be defined in words (verbis)." 4% Ordinary language 
analysis figures here as the principal commonplace in Cicero's forensic manual. 
The prosecutor is given as his first topic under the definitional issue a "brief, clear 
definition taken from the sentiment of men (ex opinione hominum)." ** The defini- 
tion. of the word is to be followed by an exposition and a defense of its accuracy 
and general acceptability. Only then (postea) does one turn from the definition 
of the word to the nature of the deed: “Then one should join the fact to the estab- 
lished definition." 45 One first defines the meaning of ‘lése-majesté’ and then 
shows that his opponent’s admitted deed is lése-majesté. In direct contrast to 
Aristotelian inquiry, the definition of the word is established first in the opera- 
tional method and then it is shown to fit the reality of which it is predicated. 
The diíficulties here are those of both linguistic differences and divergent 
appraisals; both stem from the perspectival discriminations in which either is 
seen: "The deed seems different to different people; and thus they all describe it 
by a different name.” +6 The job of the defense here becomes one of destroying 
the definitions of the prosecutor and the principal instrument at his disposal is 
to show that they contradict the significance of the terms as used by ordinary 
people in writing or in speech. His initial topic is equally an appeal to ordinary 
language.*” 

The question of kind becomes a qualitative issue in its rhetorical use. Once a 
fact has been estabiished and its name affixed, there is further question of 
predicates which may be legitimately given it. Here again the shifts which obtain 
in Ciceronian method are stark. These questions of kind do not consist in the 
predication of attributes of that whose essence has been antecedently established 
—as in the problematic method— but in the further specification of the named 
through the additional propositions which can be formed about it. In the 
Ciceronian schemata of questions, quid est had identified the subject; here the 
interrogatives are quantum, cujusmodi, et omnino quale.** The convertible pred- 
icates of the Aristotelian tó ót1 propositions would amplify the intelligibility of the 
subject without altering its specific character, but the propositions of these quale 
est questions do precisely that, i.e., they increasingly specify the subject and can 
alter its meaning as substantially as the circumstances of a killing can alter its 
appearance before law.*? The definitional questions had dealt with the force of 


43 De Inventione, I, 8, 10. Cf. ibid., I, 8, 11: "There is a controversy about the name 
(nominis est controversia) when there is agreement about the fact and the question is by 
what name (guo nomine) the fact is to be called." 

îi Ibid, IL, 17, 53. 

45 Ibid. 

48 Ibid., I, 8, 11. 

47 Ibid., II, 17, 55. 

3? Ibid., 1, 9, 12. 

*9 Ibid., II, 21, 62. 
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the identifying word, the vis vocabuli; the qualitative questions treat the force and 
type of the act itself, de vi et de genere negotii.5® Thus questions about the nature 
of any granted fact or identified subject fall under the questions of qualitative 
modifications; 


When it is agreed that an act has been performed, and by what name it shall be called, 
and there is no question about the procedure, but the force and the nature and the 
kind of the act is in question (vis et natura et genus ipsius negoti quaeritur), we call 
the issue a qualitative one.5! 


In his summary of the devices used to delimit an issue or to determine a 
subject-matter, Quintilian is content to limit his series of questions to three: 
Sitne? Quid sit? Quale sit? 52 But Cicero himself followed the lead of Hermagoras 
in listing a fourth and final question: the question of action, or, in its rhetorical 
location, the translative issue.5? In a court of law, it became a controversy about 
judicial procedure: the time and the form of the case, the manner or court in 
which it is presented, the persons caught up in the suit. În its philosophic uses, it 
underlines the pragmatic orientation of scientific inquiry in the union that must be 
effected between philosophy and life. Socrates could be praised for calling philos- 
ophy down from the heavens and bringing "her into the cities of men and into 
their homes also, compelling her to ask questions about life and morality and 
things good and evil." 5^ Philosophy is, for Cicero, "the art of life" or "the guide 
of life.” 55 Each conclusion of philosophy has a practical relevance, and in 
philosophizing is to be found the remedy for all human imperfections, failings, and 
serious vices.56 Familiar, social, and civic life were established and are sustained 
by philosophic wisdom, to devote oneself to these questions is to render an 
enormously important contribution to the body politic.57 Conversely, questions 
dealing with theological subjects gain their human significance because of their 
influence upon the home and the state. Wisdom fails significantly if it fails to 
achieve a commanding position over the public and private lives of men.?9 
Questions of action, then, dealt with the procedure or the activity which would 
begin once the reality, the name, and the nature of the subject had been deter- 
mined. 

These four questions of inquiry give structure to Cicero's progression through 
the ambiguities of any philosophic subject—as perhaps an example might ilhis- 


*9 Ibid., 1, 8, 10. 
1 [bid., Il, 21, 62 (italics added). 
? Quintilian, Institutio Oratoria, UI, 11, 44, with an English translation by H. E. Butler 
(New York: G. P. Putnam's Son, 1920-1922). 

53 De Inventione, 1, 11, 16. 

38 Tusculanarum. Disputationum, V, 4, 10-11. 

35 De Finibus, II, 2, 4. Tusculanarum Disputationum, V, 2, 5. Cicero's orientation of 
philosophical interests to practical consequences was a commonly accepted one. Thus 
Torquatus, the Epicurean, asserts that wisdom, the product of philosophy, is the art of life. 
Cf. De Finibus, |, 13, 42. 

** De Natura Deorum, 1, 3, 7. Tusculanarum Disputationum, V, 2, S. 

57 De Divinatione, M, 2, 1. Tusculanarum Disputationum, V, 2, 5. 

** De Naiura Deorum, |, 6, 14. De Inventione, 1, 1, 2; 3, 5. 
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trate. They allow for a four-fold division of the Ciceronian treatment of the 
thesis or quaestio on the gods. The question of fact deals with the existence of 
the gods and the issues into which it subdivides are those of the evidences by 
which they are indicated, the perspectives by which the data are assessed, and the 
methods and principles by which the conclusions are established. The question of 
name becomes that of the initial characteristic by which the gods are identified 
and fixed as the subject of further predications. The question of kind becomes 
one of adding these further predications as an operational specification through the 
increase of attributes. The question of action allows Cicero's own position to 
emerge from the debates, a series of conclusions which are only possible once all 
sides have been heard and tested. The question of fact was only in doubt insofar 
as one attempted to justify the common opinion that the gods existed. The question 
of name depended more upon the divergent schools for its content and its applica- 
tion, The central question was that of kind: it is a question of the divine activity 
ad extra, of the influence of the divinity upon the cosmic motions and the destiny 
of men. This question furnishes the three issues according to which the three 
theological tractates of Cicero are distinguished: are the gods providential? Are 
they miraculous? Are they deterministic? The three dialogues turn on the questions 
of providence, divination, and fate. Each of these involves a relation between the 
actions of men and the nature of the gods. 


In this question: By far the majority admit that there are gods—and this seems to con- 
tain the greatest probability. It is a conclusion to which everyone is led naturally. But 
the question which contains the principal issue, the primary subject of dispute, is 
whether they do not act, whether they are idle and take no part in the administration 
and governance of things; or—on the contrary—-whether they created and ordered 
all things in the beginning, whether they control and move them for all eternity. There 
is great disagreement on this point, Unless this particular question is settled, men must 
necessarily live in the most profound error and in ignorance of matter of supreme 
moment.5? 


The Piso-Cotta dispute indicates Cicero's position that the differences among 
the Platonists, the Aristotelians, and the Stoics is more verbal than real—an 
interpretation which they are often at pains to deny. This agreement on the 
theologically true allows for a common representation of all three through the 
Stoics Balbus or Quintus or Hirtius. Their magna dissensio is not among them- 
selves but with the Epicureans, and the Epicureans agree with this division, con- 
sidering themselves alone in their denials of providence, divination, and fate. 
Thus the theological schools merge into two. The Academic does not offer a doc- 
trine, but a method of discovery and criticism. Cotta or Cicero will bring this 
to bear against the positive arguments of either school, generating not only the 
ongoing process of debate but the probabilities with which Cicero will charac- 
terize his own conclusions. Cicero identifies with none of the major interlocutors 
of the De Natura Deorum, as his position is coincident with none of them. His 


52 Ibid., T, 1, 2. 
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own theology will emerge from the processes of debate—the final product of his 
method in philosophy. 

As each philosophic perspective had its representation within the dialogue 
and was judged by its results within life, so the interchanges of the debates embody 
a community which both allows for an actio of Cicero's distinct from each and 
which exhibits his philosophy as an ongoing process, as a deed. The conversation 
1s as much a part of the Ciceronian doctrine as first principles are embedded within 
Aristotelian conclusions. To remove Aristotle's propositions from their basis 
in subject-matter, principles, and particular methods is to obtain individual sen- 
tences of no scientific value. Similarly, if one excises a “Ciceronian philosophy" 
from its location within the discriminations of positions and the activity of 
arguments, one pieces together divergent statements distorted and impoverished in 
their divorce from invention and judgment. The “sterility” of Aristotle and the 
“eclecticism” of Cicero come out of a recurring failure to understand a philosophy 
within the context of its own methodological structures and coordinates. 


The Jesuit School of Theology at Berkeley 


[15] 
INVENTION 


Walter Watson 


INVENTION is one of the most prominent 
terms in the rhetorical vocabulary. Some rheto- 
rics make rhetoric primarily a matter of inven- 


tion; others disparage invention in the interests ` 


of truth. Rhetorics of invention may draw upon 
al] the arts and sciences for their materials, as in 
the architectonic rhetoric of Cicero, or they may 
take their materials from the sphere of public 
opinion, as in the disciplinary rhetoric of Aris- 
totle. Similarly, rhetorics of truth may draw upon 
truths that transcend the rhetorical situation, as 
in the dialectical rhetoric of Plato, or they may 
use the truths that are immanent in the rhetorical 
situation, as in the scientific rhetoric of Nausi- 
phanes. We must examine each of these possibil- 
ities. It should be noted at the outset that, while 
English distinguishes between invention, which 
brings into existence something new, and discov- 
ery, which finds what is already there, both Latin 
and Greek use the same word, inventio or heurein, 
for both. 

Invention in Cicero. Invention in Cicero 
(106-43 sce) is illustrated not only by his ora- 


tions, but by all of his writings. Invention itself is 
discussed briefly in De partitione oratoria (2.5-3.8), 
and Orator (13.44-15.49), and the topics, or 
places, used in invention are presented system- 
atically in the Topica. Cicero's two full-scale dis- 
cussions of the subject are in the youthful work 
called De inventione and in Book 2 of the late 
work De oratore. Characteristic features of Cic- 
ero's thought and style that are nascent in the 
early work appear fully developed in the later 
one. De inventione begins with Cicero's basic con- 
viction that eloquence and wisdom must be 
united, but it seems to have no effect on his treat- 
ment of invention, which is more or less that of 
a standard textbook. De oratore has the form of a 
dialogue rather than a treatise, and the principal 
speaker in Book 2 pokes fun at the textbook ap- 
proach but does not repudiate it. Thought is 
throughout treated as relative to individuals 
rather than as separable from them, so that edu- 
cation is not the teaching of a discipline but an 
interaction of teacher and student. The impor- 
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assertion, made at the beginning of Book 2 and 
illustrated by its principal speakers, that no one 
can ever flourish and excel in eloquence without 
learning not only the art of speaking, but the 
whole of wisdom (2.1) The many particular 
places (loci) used for invention in the early work 
are replaced by relatively few heads (capita), but 
their use requires experience (usus). The relevance 
of experience to invention is reflected in the dra- 
matic reality of the dialogue, which is that of ac- 
tua] historical persons who illustrate what they 
say about rhetoric with actual historical occur- 
rences. The rhetorical method of debate, which 
in the earlier work takes the form of representa- 
tive arguments on both sides of a case, is here 
extended to rhetoric itself, which is seen to in- 
volve an interplay of differing views. Finally, 
more difficult for us to appreciate, the style of the 
later work exhibits the perfection that made Cic- 
ero for later ages the model of Latin prose. 

The merits of De oratore, however, were not 
those needed for introductory instruction, and it 
was De inventione that became the most influen- 
tial of all accounts of rhetorical invention and 
probably the most influential textbook of any 
kind in the history of Western education. Its con- 
tent can be briefly summarized. 

Invention is the first and principal part of 
rhetoric, for the other four parts work upon what 
invention has invented. Invention (inventio) is 
the excogitation or thinking up of things either 
true or similar to the true that render the cause 
probable; arrangement (dispositio) is the distri- 
bution in order of the things invented; expression 
(elocutio) is the fitting of suitable words to the in- 
vention; memory (mernoria) is the firm grasp by 
the mind of the things and words; delivery (pron- 
untiatio or actio) is the management of voice and 
body in accordance with the dignity of the things 
and words. 

This division, like all of De inventione, is di- 
rectly applicable to the process of making of a 
speech. One must first invent what is persuasive, 
then arrange in order what has been invented, 
then express what has been ordered in suitable 
words, then memorize what has been expressed, 
and, finally, deliver what has been memorized. 
[See Arrangement, article on Traditional arrange- 
ment; Delivery; Memory; and Style.] De inventione 
in its two books treats the first phase only. Inven- 
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tion itself has a preliminary phase, which is not 
yet the excogitation of things that render one's 
cause probable, but rather the determination of 
what that cause is. The dispute may concern a 
fact, or, if there is agreement as to the fact, the 
name to be given to the fact, or, if there is agree- 
ment as to the fact and the name, the genus or 
quality of the fact named, or if there is agreement 


as to fact, name, and quality, the correctness of 


the legal proceeding itself. These are the four con- 
stitutiones or issues (stases) from which the case 
arises: the issue may be one of fact, or of defini- 
tion, or of the genus or quality of a thing, or of 
the legal proceeding, which last is called the 
translative issue. [See Stasis.] 

Once the issue is discovered, the next question 
to be answered is whether the case is simple or 


'complex, and if complex, whether it is so because 


itinvolves several questions or a comparison. The 
next question is whether the case depends on rea- 
soning or on a written document, and if on a writ- 
ten document, whether the case arises because it 
seems that the intent is at variance with the letter, 
or because of a conflict of laws, or because of an 
ambiguity, or because of an inference from what 
is written to what is unwritten, or because of the 
meaning of a word, as in the definitional issue. 
Finally, it is necessary to discover the quaestio, or 
question in dispute, the ratio, or reason which 
gives rise to the dispute with respect to the ques- - 
tion, the judicatio, or point to be decided, and the 
firmamentum, or fundamental argument for the 
defense. 

After all these points have been discovered, 
one can proceed to invent the separate parts of 
the speech: exordium, narration, partition, con- 
firmation, refutation, and conclusion. All these 
are treated in the first book of De inventione. The 
second book gives a systematic treatment of the 
invention of arguments for confirmation and ref- 
utation. Cicero's method, at once instructive and 
entertaining, is to present an example of each 
type of case and to indicate the kinds of argu- 
ments that can be advanced on each side. Each 
argument has its place (locus), and Cicero defines 
a place as the seat of an argument. The place is” 
the basic device by which invention is made a 
matter of art. "Just as the finding (inventio) of 
things that are hidden is easy when the place is 
pointed out and marked, so, if we wish to track 
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down some argument, we ought to know the 
places" (Topica 1.7). Universals in mathematics 
and the exact sciences determine the particulars 
that fall under them, but places, the rhetorical 
universals, only suggest the particulars that fall 
under them. Places thus have a kind of generative 
potentiality, not a potentiality that can be real- 
ized through a specified procedure, but one that 
requires excogitation by the inventor. 

In sum, the principal devices used in this most 
practical art of invention are divisions, places, 
and examples. The art takes the form of places 
Ordered by successive divisions and provided 
with examples. Lists of places can be called in- 
ventories, and in this context the accent can 
properly be placed on the second syllable. 

Invention in Aristotle's Rhetoric. Cicero be- 
gins De inventione by recommending the union of 
eloquence and wisdom; Aristotle (384—322 BCE), 
on the other hand, begins his Rhetoric by separat- 
ing off rhetoric from wisdom and the other arts 
and sciences: "Rhetoric is the counterpart of di- 
alectic, for both are concerned with such things 
as come, more or less, within the general ken of 
all men and belong to no definite science" 
(1.1.1854a1). Both dialectic and rhetoric take 
their premises from what people say or think, and 
if they go into a subject to the extent of hitting 
upon its principles, they pass over into the sci- 
ence of that subject. Dialectic is limited to valid 
arguments, whereas rhetoric uses whatever means 
it can to produce an effect on the mind of the 
hearer, that is, to persuade. [See Dialectic.] It is 
defined by Aristotle (1.2.1355b26) as "the power 
of perceiving (theórein) in each case the possible 
persuasive." Persuasions (pisteis) are either atech- 
nical, outside the art, such as witnesses, tortures, 
contracts, and the like, or entechnical, within the 
art. The former have only to be used; the latter 
must be invented (heurein). The same words, heu- 
rein and theórein, are used in the sciences to mean 
the discovery and contemplation of the truth; 
here they mean the invention and awareness of 
the persuasive. 

Persuasion is conceived by Aristotle in a way 
that makes his work on rhetoric of unsurpassed 
interest for the study of invention. The person 
who is to be persuaded is for Aristotle self-deter- 
mining or autarchic. Persuasion does not work by 
bypassing this self-determination, treating the 
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hearer like a puppet subject to external manipu- 
lation, but rather by accepting this self-determi- 
nation and working through it. The premises are 
his premises, the argument is his argument, the 
conclusion is his conclusion. And since the speech, 
if effective, persuades him of something new, a 
belief he did not hold before or not in the same 


«way, the whole process is one in which the mind 


of the hearer invents itself. Just as the universal 
good is for Aristotle mind thinking itself, so the 
good of rhetoric, persuasion, is mind inventing 
itself. 

The study of persuasion in rhetoric is not, 
however, a matter of investigating what is actu- 
ally going on in the mind of a hearer. This de- 
pends on other factors besides the rhetor. The 
persuasion that is the work of the rhetor is to be 
found in the speech itself. A speech can be per- 
suasive whether anyone is actually persuaded or 
not, just as a tragedy can be moving whether any- 
one is actually moved or not. 

We have then invention in the sense of the 
process by which the speech is invented and also 
in the sense of the process of invention within 
the speech. Invention in the second sense, so far 
as it is successful, must conform to the ways in 
which the mind works in invention. Consider, for 
example, the invention of enthymemes. [See En- 
thymeme.] Invention in the first sense would in-. 
volve selecting a topic of enthymeme and filling 
it with definite content. One could thus invent 
many different kinds of enthymemes, but the 
process of invention would be similar in all cases. 
Yet if we recognize the enthymeme as itself in- 
ventive, a process by which the mind moves from 
what is given to something new, then there are 
as many forms of invention as there are topics of 
enthymeme. 

Rhetoric is an art, and, as an art, formulates 
causes on the basis of experience. The parts of 
rhetoric are for Aristotle not determined by the 
sequential phases in the making of a speech, but 
by the different causes of persuasion. (For the four 
senses of “cause,” see Metaphysics A.2.1013a24.) 
Invention on this view is not a separate part of 
rhetoric, but the speech in all its aspects is an in- 
vented whole. We now consider the causes of per- 
suasion conceived as the invention by the rhetor 
of the mind of the audience inventing itself. 

The materials of invention: Notions (eidé). 
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Aristotle distinguishes three kinds of rhetoric, 
and this distinction has become a commonplace 
of the rhetorical tradition. Deliberative rhetoric is 
exhortation or dehortation, its end is the advan- 
tageous or harmful, and it relates primarily to the 
future. Forensic rhetoric is accusation or defense, 
its end is the just or unjust, and it relates primar- 
ily to the past. Epideictic rhetoric is praise or 
blame, its end is the noble or the base, and it re- 
lates primarily to the present. Thus deliberative 
rhetoric invents the future, forensic rhetoric in- 
vents the past, and epideictic rhetoric invents the 
present. [See Deliberative genre; Epideictic genre; 
and Forensic genre.] 

THE INVENTION OF THE FUTURE: DELIBERATIVE 
RHETORIC. Deliberative rhetoric makes use of four 
sorts of materials in its invention of the future. 


The deliberative rhétér needs to know something _ 


about the subjects of public deliberation, which 
are mainly ways and means, war and peace, na- 
tional defense, imports and exports, and legisla- 
tion. To know the truth about these matters be- 
longs to the science of politics, and rhetoric is 
here continuous with politics. It remains distinct 
from politics, however, since it deals with politi- 
cal matters not as they are in truth but as they 
enter into public discourse and public opinion. 

The rhétor needs to know not only the partic- 
ular matters about which we deliberate, but also, 
at the opposite extreme, the ideal end to which 
people look in choice and avoidance. This is hap- 
piness and its parts, and here the difference be- 
tween the scientific treatment of happiness in the 
Ethics and its treatment in the Rhetoric is imme- 
diately evident. The Rhetoric offers four defini- 
tions of happiness, which would be three too 
many in ethics, for how would one know which 
to choose; but four definitions provide a wider 
scope for invention. 

The rhétér needs to know not only the politi- 
cal facts and ultimate ends, but also the advan- 
tageous, which is a means but also a proximate 
end and a good. Anything that is thought to be 
good can serve as a basis for a deliberative argu- 
ment, and so the rhétér needs to know all the 
kinds of things that are thought to be good. If the 
good is a disputed one, he must be able to argue 
for or against it, and if two things are both 
thought to be good, he must be able to argue that 
either is the greater good. As we move into the 
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region of disputed goods and things that possess 
some degree of goodness, arguments for opposite 
conclusions are not difficult to construct and the 
invention of the deliberative rhetor has its widest 
scope. 

Finally, what is most important and effective 
for being able to persuade and to deliberate well 
is to understand the different constitutions —de- 
mocracy, oligarchy, aristocracy, and monarchy— 
and to distinguish the character, institutions, and 
interests of each. This will enable the rhetor to 
speak as the voice of the community and lead the 
citizens to adopt his recommendations, whatever 
they may be, as their own. 

No beliefs are fixed and unalterable by nature, 
and in this sense the rhetorical world is a wholly 
inventable world; but the world cannot be in- 
vented all at once or ex nihilo. Persuasion of the 
new requires some ground or basis from which it 
can proceed, and this can only be supplied by be- 
liefs already held. Innovation is thus inseparable 
from tradition. The problem for the rhétor is to 
use beliefs already held as a ground for arriving 
at new beliefs. The premises that can be used to 
change beliefs are of two kinds. There are first the 
premises proper to each genus of rhetoric, such 
as those we are here considering, premises con- 
cerning the advantageous, the noble, and the 
just. These Aristotle calls eidé. Second, there are 
the premises common to all genera alike. These 
Aristotle calls topoi, topics (1.2.3158a31). In the 
Sciences, eidé means "the species or forms of 
things"; the analogue in rhetoric is the basic 
forms of opinion, what might be translated as 
“views,” "conceptions," "notions," “ideas.” I shall 
use notions as the technical term. Aristotle refers 
to topics not only as “topics” but also as “com- 
mon notions" (1.9.3168a26). Nearly all of the 
translators of the Rhetoric into English read Cicero 
(De inv. 2.15) back into Aristotle by translating 
eide as "special topics" and topoi as "common top- 
ics," even though the first phrase is oxymoronic 
and the second redundant and neither is ever 
used by Aristotle. This translation tends to ob- 
scure the difference between invention in Cicero, 
which uses topics to speak about matetials from 
the other arts and sciences, and invention in Ar- 
istotle, which uses notions already belonging to 
the rhetorical domain. 

THE INVENTION OF THE PRESENT: EPIDEICTIC 
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RHETORIC, Epideictic rhetoric invents the present 
in the sense that the present occasion is made 
what it is by the epideictic rhétor. It may, like Lin- 
coln's Gettysburg Address, speak about past, pres- 
ent, and future, but it does so by way of height- 
ening the significance of the present. Epideictic 
rhetoric is praise, what is praised is the noble, and 
the noble is found in its exemplary form in man, 
and first of all in his excellences or virtues. Al- 
though it is individual men who are praised, the 
communal context of rhetoric is still evident, for 
the virtues are not defined, as they are in ethics, 
in relation to the individual, but as powers of ben- 
efiting others. Not only is virtue noble, as well as 
what produces it and tbe signs and works that 
come from it, but also what is done for unselfish 
ends, and superiority to others, and whatever can 
be identified with what is esteemed by the audi- 
ence. These notions provide the materials from 
which to invent the noble as an object of praise. 
In praising noble individuals, the community 
honors those to whom it is indebted and cele- 
brates its own values in their highest realization. 
It thus invents itself in its nobility, as in Pericles' 
Funeral Oration. 

THE INVENTION OF THE PAST: FORENSIC RHETO- 
RIC. To say that forensic rhetoric invents the past 
sounds paradoxical because the past is wholly de- 
terminate and in no respect inventable. The past 
as it is in truth cannot be invented, yet the past 
as it is in opinion is inventable. But the past must 
be invented precisely as something wholly deter- 
minate and uninventable. The particular past 
that is the primary concern of accusation and de- 
fense is injustice, since all human communities 
depend for their existence on punishing those 
who voluntarily violate their norms, and injus- 
tice is voluntary injury contrary to the law. 

The notions proper to forensic rhetoric pro- 
vide the materials from which to invent a past 
unjust act as determinate. The notions extend 
from the universal causal determination of all 
things to the formal determination of the partic- 
ular act as unjust. To determine the act as unjust, 
one must first be able to determine it as voluntary. 
The seven possible causes of all acts are, in Aris- 
totle's account, chance, nature, compulsion, habit, 
reasoning, spirit, and desire, and of these the last 
four are voluntary. Once an act has been deter- 
mined as voluntary, itis further determined by its 
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motive. The motive for voluntary acts is some ad- 
vantage or pleasure. In order to determine the 
voluntary act as unjust, we must determine the 
elements from which the injustice emerges. These 
are to be found in the state of mind of the doer, 
in possible victims, and in wrongs for which the 
doer is likely to escape punishment. The action, 
finally, must be given determinate form in its in- 
justice and the degree of its injustice. This in- 
volves showing that it is contrary to some law, 
and laws are either those of a particular commu- 
nity, written or unwritten, or the universal law of 
nature. Written laws cannot fully determine what 
is just and unjust, and equity is justice that goes 
beyond the written law. Still further factors de- 
termine the degree of injustice, as the injustice of 
an act is greater when the agent is more unjust. 
The prosecutor of an unjust act thus invents it as 
fully determinate in its cause, motive, circum- 
stances, and injustice. 

THE SELF-SUFFICIENCY OF THE INVENTABLE 
WORLD: THE ATECHNICAL MEANS OF PERSUASION. A 
fourth kind of material from which the argu- 
ments of the speech are constructed is the atech- 
nical means of persuasion, laws, witnesses, con- 
tracts, tortures, and oaths. They are proper to 
forensic rhetoric, although also used by the other 
kinds. They test the self-sufficiency of the in- 
ventable world, for to the extent that it is gov- 
erned by elements that are not invented, it is a 
dependent world and not autarchic. Although 
the atechnical means are not invented by the rhe- 
tor, it is not difficult to find notions that make 
their use a matter of invention. For example, if 
the written law is against us, we can appeal to the 
universal law as more just, as in Antigone, or to 
equity. 

The motivation of invention: Character 
(Ethos) and emotion (pathos). Rhetoric is for the 
sake of decisions, decisions are made by judges, 
and judges are influenced by more than argu- 
ments. The rhetor must therefore be able to in- 
vent the motivation that will lead to the decision 
he is advocating. The three sources of persuasion, 
speaker, audience, and speech, all provide possi- 
bilities for the invention of motivation. [See 
Ethos; Logos; and Pathos.] 

THE CHARACTER OF THE SPEAKER. The character 
of the speaker is persuasive, Aristotle says, be- 
cause we believe good men more fully and more 
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readily no matter what the subject, and especially 
when the subject does not admit of exact knowl- 
edge but is a matter of doubt. Speakers are per- 
suasive apart from arguments if they are thought 
to possess good sense (phronésis), good character 
(areté), and good will (eunoia). [See Phronésis.] The 
persuasive speaker must therefore invent himself 
in his speech as possessing all three of these char- 
acteristics, whether he really has them or not. The 
speaker's invention of himself is the first step in 
inventing motivation, for if the audience does 
not think him trustworthy they will not be in- 
clined to believe, or even listen to, what he has 
to say. 

THE EMOTIONS OF THE AUDIENCE. Persuasion 
apart from argument is effected through the au- 
dience when the speech arouses emotions in the 
audience that affect its judgments. Emotions are 
unique among the means of persuasion because 
they are not opinions about the real, but the re- 
ality itself. It is somewhat as in dreams, in which 
the dreamwork distorts the way things appear, 
but cannot distort the emotions, which are al- 
ways real and appropriate to the underlying 
thought. And because the emotions are real, they 
have propulsive force. The speaker invents the 
emotion in the sense of bringing it into existence, 
and the emotion is inventive in the sense of 
bringing what is thought by the audience into 
conformity with its demands. It thus differs from 
the emotional catharsis effected by poetic works. 
The emotions aroused by poetic works are en- 
joyed for their own sake and do not aim at any- 
thing beyond themselves. 

THE CHARACTER OF THE SPEECH. Trust in the 
speaker results in a general inclination to believe 
whatever he says. Emotions are a powerful mo- 
tivating factor tending to move us in a more par- 
ticular direction. It is our character, however, that 
gives definite form to the things that we do. Char- 
acter is not easily changed, and there can be no 
question of inventing the character of the audi- 
ence. To give definite form to the inclinations of 
the emotions the rhétór must adapt his speech to 
the character of the audience. The audience is 
then more ready to accept as their own whatever 
the speech asserts. The speech seems to be speak- 
ing their language, to be speaking for them, to be 
their own. Character is distinguished according 
to emotions, habits, ages, and fortunes. 
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DECISION (KRISIS). Decisions, unlike choices in 
the practical sciences, which result from inquiry 
into how an end may be attained, require alter- 
natives and a judge who decides between them. 
In political rhetoric, the judges must decide in ac- 
cordance with the constitution, and the speech 
must therefore be given a character appropriate 
to the constitution. This completes the motiva- 
tional factors, which all work together build up 
the motivation for the decision. 

The form of invention. We come now to in- 
vention itself, the various ways in which the 
mind moves from the familiar and accepted to 
the new. These are neither wholly logical nor 
wholly illogical. 

TOPICS (TOPOI) OR COMMON NOTIONS (KOINAI 
EIDE). Notions about the advantageous, the no- 
ble, and the just each provide premises proper to 
one kind of rhetoric. The whole treatment of mo- 
tivation is common to the three kinds, but deals 
with particular sources of motivation, and there- 
fore precedes the treatment of topics or common 
notions. The common notions concern things in 
their possibility, their existence, either past or fu- 
ture, and their magnitude. The topics of possibil- 
ity and existence infer the possibility or existence 
of one thing from the possibility or existence of 
another. The inference is immediate, without the 
mediation of a connecting term. If there is thun- 
der, there has been lightning, if there is lightning 
there has been or will be thunder. This kind of 
inference is at the level of experience. It is found 
in some animals, such as Pavlov's dogs, and for 
the philosopher David Hume (1711-1776) it is 
the basis for all experimental reasoning concern- 
ing "matter of fact and existence." There is a sense 
in which the inventiveness of the mind is shown 
in making any connection at all between things 
at this level, but the inventiveness is more evi- 
dent in cases where the connection is less firmly 
established by custom. For example, if one of two 
like things is possible, so is the other, or if a man 
was able to do a thing and wished to do it, he 
did it. [See Inference.] 

Mathematics and rhetoric meet in the topic of 
magnitude, and bere we encounter a remarkable 
contrast. Mathematics is the inferential science 
par excellence, yet rhetoric does not treat magni- 
tude along with the other common notions as 
providing inferential forms, but among the no- 
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tions or premises of deliberative rhetoric. Aris- 
totle there begins from the abstract mathematical 
definition, "One thing exceeds another if it is as 
great plus something more," which provides the 
reason for concrete propositions such as, "Better 
the happiness of all than that of one or a few." 
But the mind does not think the concrete prop- 
osition as inferred from the abstract one, nor as 
embodying any inference at all. No mathematical 
proofs are suitable to a rhetorical work: the prop- 
osition is either too obvious to require proof, or 
too recondite for rhetoric. Notions of the greater 
and less serve as premises for invention but not 
as forms of invention. 

COMMON PERSUASIONS (KOINAI PISTEIS). There 
are two genera of persuasive arguments, the ex- 
ample or paradigm (paradigma) and the enthy- 
meme (enthymema), corresponding respectively 
to induction and syllogism in dialectic. [See Ex- 
emplum; and Syllogism.] 

The paradigm has three species, the relating of 
things that have actually happened, comparison 
(parabolă), as in the Socratic dialogues, and fables 
(logoi, in one of its senses). In all three, the uni- 
versal on which the argument depends is present 
in the paradigm, although it is not actually stated, 
as it would be in dialectical induction. The mind 
of the audience again makes an inventive leap, 
guided by the universal present in the paradigm, 
to the new particular. 

The relating of things that have happened is 
the counterpart of scientific induction, since it 
depends on finding facts belonging to the same 
subject genus as the facts under discussion. The 
use of comparisons is the counterpart of dialec- 
tical induction, since it makes use of analogies to 
other genera that are accepted by the hearer but 
would be out of place in the sciences. The fable, 
finally, would be out of place in the sciences, 
since its story is not true of any subject genus, and 
also out of place in dialectic, since no one even 
believes its story to be true. It is a form of argu- 
ment peculiar to rhetoric, and of the three species 
of paradigm it is the one which is most the in- 
vention of the speaker. 

The fable is a story that is an argument. Lit- 
erary authors also invent stories, and it is at this 
point that the content of rhetoric approximates 
most closely to that of poetic works. [See Criti- 
cism; and Poetry.] Since antiquity, fables have in 
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fact been collected not as resources for the rhetor 
but as poetic works to be enjoyed for their own 
sake. But when rhetorical fables are made into po- 
etic works, the argument is subordinated to po- 
etic ends and loses its inventiveness. The simple 
prose of the rhetorical fable is usually elaborated 
and given metrical form, which makes it more 
enjoyable in itself but distracts the reader from it 
as an argument. The moral of the rhetorical fable, 
which concerns a particular case, is generalized 
to suit the requirements of poetry, and the mo- 
tivation for decision is lost. Finally, the charac- 
teristics of the fable that suit it to a popular au- 
dience, such as speaking animals, need to be 
presented in a way that makes them palatable to 
an educated audience, as La Fontaine (1621- 
1695) presents his fables from his own sophisti- 
cated and entertaining point of view, with the re- 
sult that the hearer becomes a spectator of the 
fable and no longer engages in inventing the 
decision. . 

With the maxim and enthymeme we reach 
the explicit universal. Maxims function inferen- 
tially as starting points for inferences to any of 
the unlimited particulars that fall under them. 

Enthymemes are syllogisms adapted to a pop- 
ular audience. Their premises are probabilities, 
signs, or necessary signs, and their conclusions 
are mainly probable rather than necessary. They 
do not draw conclusions from remote premises 
or include all the steps of the inference, for oth- 
erwise the argument would be unclear because of 
its length or would waste words by stating what 
is manifest. Just as in dialectic one can distinguish 
between real and apparent syllogisms, so in 
rhetoric one can distinguish between real and ap- 
parent enthymemes, but nothing is made of the 
distinction. We are dealing here with the way in 
which the mind moves in reaching a novel con- 
clusion, whether formally valid or not. Its infer- 
ences are not fully formulated, its conclusions are 
probable rather than necessary, and they may 
even depend on logical fallacies. [See Inference; 
and Tacit dimension, the.] 

The invention of enthymemes requires first of 
all a knowledge of the facts that belong to the. 
subject, as many facts as possible and as close to 
the subject as possible, close to the subject in the 
sense of belonging to that subject and not to oth- 
ers. These facts must be sought out by the rhétor; 
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they are not part of the general art. What is 
needed in each case is a selection of all the facts 
that pertain to that case, the facts of the case. The 
first way of selecting them is by topics, topics not 
in the technical sense previously defined, but in 
the more familiar sense of headings under which 
a number of items can be grouped. All the notions 
and motivational factors are grouped by topics in 
this sense. The selection of facts can make use of 
these same topics. For example, the facts about 
the Athenians that pertain to their waging war 
can be grouped together, and similarly the facts 
for which the Athenians could be praised, and the 
facts for which they could be blamed, and so on; 
and the same for each subject, whether the Athe- 
nians or the Lacedaemonians, a man or a god, or 
an abstraction such as justice. Thus the rhetor will 
have selections of facts relating to many different 
subjects and cases. If he does not have the facts 
relating to the case at hand he will need to search 
them out. Then, wben he comes to invent his en- 
thymemes, he will have at hand whatever facts 
are useful or necessary. If, for example, the speech 
is to be a eulogy of Achilles, he will have at hand 
the selection of facts about Achilles for which 
Achilles can be praised. He will also have at hand 
all the notions of the noble. He can then con- 
struct enthymemes that use the facts about Achil- 
les to connect Achilles with the notions of the 
noble. 

TOPICS (TOPO!) OR ELEMENTS (STOICHEIA) OF EN- 
THYMEMES. The justly celebrated chapter 23 of 
Book 2 is the heart of Aristotle's Rhetoric and of 
invention. Aristotle here takes up the whole sub- 
ject of rhetorical inference in a new way. The 
inferential connections thus far considered are 
grounded in immediate experience or in logical 
forms corresponding to induction and syllogism. 
Yet the mind has in addition its own ways of mak- 
ing connections, and chapter 23 identifies the 
elements of enthymemes in the sense of the dif- 
ferent kinds of middle terms by which the mind 
tends to make connections. A name, for example, 
is an element that may serve to connect the 
bearer of the name with its meaning, as one 
might say of Stalin, "O steel in heart as thou art 
steel in name." At a deep level, the mind tends to 
identify a thing with its name and therefore to 
accept the meaning of the name as a property of 
the thing. It is above all in these topics that one 
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sees the inventiveness of the mind, the multiple 
ways in which it can use connecting links to 
move from the given to the novel. 

Aristotle lists a total of thirty-eight topics of 
enthymemes: twenty-eight topics of real enthy- 
memes and ten of apparent enthymemes. In their 
general form, they are empty, and their power 
and significance become clear only as one sees 
what can be done with them. One indication of 
their power is that Aristotle in four cases notes 
that the single topic is the basis for a whole art of 
rhetoric. The topic of the consequence uses the 
consequences of actions to exbort or dissuade 
and to accuse or defend and to praise or blame. 
This corresponds to a form of what we call prag- 
matism. Since it most often happens that the 
same thing is followed by both good and bad con- 
sequences, this element can be used on either side 
of a question. This topic together with the com- 
mon notions is, Aristotle says, the art of Callip- 
pus. Again, one of the topics of apparent enthy- 
memes is to take what is true of a thing in a 
particular sense as true without qualification. In 
dialectic, this takes the form of arguing that what 
is not is, because it is what is not, or that the un- 
known is known, because it is known to be un- 
known. In rhetoric, it is used to make the im- 
probable appear probable, as, for example, if a 
weak man is accused of assaulting and battering 
a strong man, this is not probable, while if a 
strong man is accused of assaulting and battering 
a weak man, this also is not probable just because 
itwas bound to appear probable. The art of Corax, 
Aristotle says, is composed of this topic. 

SOLUTION (LYSIS). The final component of the 
inferential forms that constitute the thought of 
the speech is the solution of refutations. (Our 
translators again read Cicero [De inventione 1.42] 
back into Aristotle by translating lysis as “refuta- 
tion.”) The difference between the solution of ref- 
utations in dialectic and rhetoric illustrates the 
difference between the two arts. In dialectic, a so- 
lution exposes false reasoning by making clear 
the fallacy on which the falsity depends. In rheto- 
ric, there is no examination of the opposing ar- 
gument, and the solution simply rebuts the con- 
clusion by a counterargument or an objection. 

When refutations are solved by rebuttal rather. 
than by exposing a fallacy, the hearer is not dis- 
tracted from the argument of the speech by hav- 
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ing to examine an argument moving in a differ- 
ent direction. And even though no fallacy is 
exposed, it seems nevertheless that something 
must be wrong with the opposing argument. 
Also, the argument of the solution provides fresh 
support for the other arguments of the speech. 
The solution is thus a way of using opposing ar- 
guments, so far as possible, to one's own advan- 
tage. The tendency of the mind that is at work 
here is the tendency to avoid inconsistencies or 
cognitive dissonance. A solution in rhetoric, 
whether or not it is a refutation, enables the mind 
to dismiss opposing views or arguments that are 
perceived as inconsistent with its own. When the 
opposing arguments are solved and the argu- 
ments of the speaker are left in possession of the 
field, the thought or inferential component of the 
speech is completed, just as the actional compo- 
nent is completed in the decision. 

The finality of invention: Style (lexis) and ar- 
rangement (taxis). All of the invention thus far 
considered finds its full actualization or finality 
in style and arrangement. This finality is found 
first of all in the final phase of the process of in- 
vention, which is delivery. 

FINALITY OF THE PROCESS OF INVENTION: DELIV- 
ERY (HYPOKRISIS). Aristotle says at the beginning 
of Book 3 that it is not enough to know what to 
say, one must also know how to say it. The latter 
is the concern of style, which in this broad sense 
includes delivery. Following the natural order, 
and this is where Cicero's genetic sequence finds 
a place in Aristotle, we proceed from the things 
from which the persuasive is derived, to setting 
them out in style, to delivery. Delivery is not only 
the final phase of the making of a speech, how- 
ever; as a matter of art it also has a history of its 
own which, Aristotle finds, has barely begun. The 
art of delivery was first developed by actors and 
rhapsodes, and in the Poetics, knowledge of deliv- 
ery is conceived as belonging to the architectonic 
art of elocution (1456b8-19), which is used by 
actors, rhapsodes, rhétors, and everyone who 
speaks. With respect to rhetorical delivery, how- 
ever, Aristotle says only that no art has yet been 
composed with respect to it, that it concerns the 
volume, harmony, and rhythm of the voice, that 
it has great power because of the imperfection of 
the hearer, and that it depends on natural gifts 
and is more atechnical. 
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FINALITY OF INVENTION ITSELF: STYLE. The fi- 
nality of invention in the sense of that which 
fully actualizes what invention is, is the setting 
out of all the preceding inventions in language. 
In poetics, the plot has a life of its own, so to 
speak, and language gives it a habitation, whereas 
the inventions of rhetoric come to life only in 
language. This is why lexis in the Poetics is appro- 
priately translated as “diction,” but in the Rheto- 
ric, as “style.” It is also why for Aristotle there is 
no general art of style or expression: expression 
in different arts has generically different func- 
tions, and the analysis of expression is therefore 
relative to the art. But if rhetoric is the preemi- 
nent art of effective expression, it may be con- 
ceived as the art of effective expression in general. 
Thus George Campbell begins his Philosophy of 
Rhetoric (1776) by defining eloquence as “That art 
or talent by which the discourse is adapted to its 
end,” and in this he is followed by Hugh Blair 
(1783). For analogous reasons, rhetoric may be 
conceived as the architectonic art of elocution 
just mentioned. We thus have today a somewhat 
confusing situation in which three different arts, 
the art of persuasion, the art of expression, and 
the art of elocution, are all called by the same 
name, rhetoric. 

A first aspect of style concerns the selection of 
words. Every word is either standard, strange, 
metaphorical, ornamental, coined, extended, con- 
tracted, or altered (Poetics 1457b1). The virtue of 
style is clarity, and clarity is achieved by standard 
words. The rhétor seeks not only clarity, however, 
but also the distinction (to xenikon) that is ad- 
mired by, and pleasing to, the audience. This is 
achieved by nonstandard words, but their use 
tends toward poetry and the artificiality that is 
not persuasive. Consequently, the rhetór must as 
a rule limit himself to standard and familiar 
words and metaphorical words, together with ep- 
ithets and similes, which are not kinds of words 
but are treated here because epithets involve se- 
lecting words that are honorific or pejorative, and 
similes, like metaphors, talk about one set of 
things by means of another. 

Style to be effective must be suited to the sit- 
uation. The arché of style, its beginning and foun- 
dation, is to speak Greek, or whatever language 
the audience understands, To this beginning, 
various determinants can be added. The language 
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may be expanded to make it impressive, or con- 
tracted to make it concise. It may express emo- 
tion and character and be proportionate to the 
things being discussed. Finally, it may be oppor- 
tune in the sense of appropriate to a particular 
point within the speech itself. The progression 
here is from the common language to the lan- 
guage suited to the momentary situation. 

The form of style should be neither metrical 
nor without rhythm. Meter is suited to poetry but 
is too contrived for rhetoric. Still, some kind of 
periodicity and closure is desirable, and this is 
found in the paean and in the periodic style. The 


possibilities of the period are realized in antithesis. 


and similarities of beginning and ending. 

The culmination of style is found in lively and 
esteemed sayings. Their invention requires natu- 
ral talent or long practice, but it is possible to enu- 
merate their sources. Their sources in thought are 
the metaphors, similes, style, and enthymemes 
by which we learn something rapidly. Their 
sources in style are antitheses, metaphors, and 
the setting of things before our eyes, or vividness. 
Aristotle proceeds to identify within these the 
sources of greatest liveliness and esteem, so that 
the progression is from thought and style in gen- 
eral toward the highest achievements of style. 
Proportional metaphors are the most esteemed, 
and vividness is best achieved by representing 
things by words that signify activity or function- 
ing. Metaphors should be drawn from what is 
akin but not obvious, and their liveliness is in- 
creased if the hearer is surprised, for then it be- 
comes more clear that he has learned something. 
The more concise and antithetical the expression, 
the more it is esteemed, and liveliness is increased 
by personal relevance and by what is rightly said. 
The more sources of the lively and esteemed the 
saying possesses, the more lively and esteemed it 
will be. 

The style of the speech is thus in its compo- 
nents both familiar and strange, in its relation to 
the case at hand both common and unique, in its 
forms both recurrent and novel, and in its func- 

‘tioning both known and unknown. This joining 
of tradition and innovation corresponds to the 
nature of invention itself. 

FINALITY OF THE MEDIUM OF INVENTION. Inven- 
tion is actualized in style, but different media re- 
quire different styles. This topic, which Aristotle 
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treats briefly, requires a more extensive treatment 
in modern rhetoric, in which many different me- 
dia are used. Aristotle is concerned principally 
with the difference between the written and the 
spoken language, between speeches written to be 
read and speeches to be delivered in public de- 
bate. Speeches written to be read may appear 
weak in public debate, and speeches that are ef- 
fective in public debate may appear simple- 
minded when read. Frequent repetitions and 
asyndeta are, for example, effective in public de- 
bate but not in written speeches. 

FINALITY OF THE INVENTED WHOLE: ARRANGE- 
MENT. The finality of rhetorical invention is 
found, finally, in the speech itself as an invented 
whole composed of parts. The parts are conceived 
functionally. Only two are essential: the proposal 
(prothesis) and the persuasion (pistis). To these 
may be added an introduction and an epilogue. 
Other parts that may be functional are narration, 
selt-presentation, interrogations, and humor. Ref- 
utation is included in persuasion. Each part has a 
function, but it may function differently in dif- 
ferent kinds of wholes, that is, in the different 
kinds of rhetoric. This finality of invention is re- 
alized when all the parts function well relative to 
the whole of which they are a part. 

We see that Aristotle, locating rhetorical in- 
vention within the domain of public opinion, 
distinguishes at every point the inventions of 
rhetoric from the truths of science. The heurein, 
thedrein, eidé, and demonstrations of rhetoric are 
not the heurein, thedrein, eidé, and demonstrations 
of the theoretical sciences. The happiness and vir- 
tue and decisions of rhetoric are not the happi- 
ness and virtue and choices of ethics. The way the 
facts of politics are used in rhetoric is not the way 
they are used in political science. [See Politics.] 
The treatment of magnitude in rhetoric is not the 
treatment of magnitude in mathematics. The emo- 
tions and fables and style of rhetoric are not the 
emotions and fables and style of poetics. Simi- 
larly, the inductions, syllogisms, and solutions of 
rhetoric are not the inductions, syllogisms, and 
solutions of dialectic. Invention in rhetoricreigns 
supreme, but it is for an educated audience held 
in check on all sides by the truths of the sciences 
and the formal validity of dialectic. All this is in 
contrast to the rhetoric of Cicero, for whom the 
audience is instructed, delighted, and moved by 
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hearing the truths of the sciences presented in the 
inventions of the best kind of orator (De optimo 
genere oratorum 1.3) 

We now turn to the rhetorics of truth, which 
can here be treated rather briefly just because they 
are primarily concerned with truth rather than 
invention. 

Truth and Invention in Plato's Phaedrus. 
Philosophy for Plato (c.429-c.347 BCE) is not a 
doctrine but a method, dialectic. It is expressed 
not in treatises but in dialogues, each of which 
takes its principles from the interlocutors. If the 
arguments are sound and the truth is one, all the 
dialogues in their dependence on their own prin- 
ciples will be consistent with one another, but 
they do not form parts of a single doctrine and 
their principles and conclusions may differ (Wal- 
ter Watson, "Dogma, Skepticism, and Dialogue," 
in The Third Way: New Directions in Platonic Stud- 
ies, ed. Francisco J. Gonzalez, Boston, 1995, pp. 
189-210). There is thus no Platonic doctrine with 
respect to rhetoric, although we have examples 
of deliberative rhetoric in the Phaedrus, epideictic 
rhetoric in the Symposium, and judicial rhetoric 
in the Apology, and the degradation of rhetoric 
when separated from dialectic is demonstrated in 
the Gorgias. We shall consider truth and inven- 
tion in the Phaedrus. 

Rhetoric is defined in the Phaedrus as the art 
of verbal psychagogy, or leading of souls by 
means of words (261a). Souls are led not by a con- 
nection of two terms through a middle, as in en- 
thymemes, but by a likeness between two terms. 
To know whether the likeness is genuine requires 
a knowledge of the truth. "He who knows the 
truth always knows how to discover (heuriskein) 
likenesses most excellently" (273d). Dialectical 
rhetoric depends on the truth, but in the absence 
of knowledge rhetorical rhetoric becomes a mat- 
ter of invention. "Shall we not bring before us the 
most excellent Evenus of Paros who first invented 
(heuren) ‘covert allusion’ and ‘indirect praise’?” 
(267a). 

Socrates in the Phaedrus gives two speeches on 
love, one favoring the nonlover, the other the 
lover. He illustrates the knowledge of likenesses 
by the two divisions of madness, one in each 
speech, that lead to two different definitions of 
love. Neither the madness of human love nor the 
madness of divine love are Socrates' inventions. 
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Both are real, though ideal realities, and their per- 
suasiveness depends upon their truth. The collec- 
tions and divisions by which they are discovered 
are the work of dialectic as here practiced and de- 
fined, and indeed the whole dialogue is struc- 
tured dialectically by successive divisions into left 
and right, or rhetorical and dialectical, halves. 
Rhetoric and dialectic are here joined in a single 
organism. 

Socrates accepts what the rhetorical textbooks 
say about style and arrangement as a necessary 
prerequisite to the art of rhetoric, but as insuffi- 
cient, because to know these things is not to 
know the conditions of their use. This requires a 
knowledge of the soul and its various forms, and 
how they act and are acted upon, so that dis- 
course can be suited to the soul to which it is ad- 
dressed, and this again requires dialectic. For Ar- 
istotle, rhetoric invents a speech that has the 
hearer's own character and thought; the rhetoric 
of the Phaedrus uses dialectic to present the soul 
of the hearer with the likeness of an ideal which 
the soul discovers as its own. The human psy- 
chagogy of rhetoric is thus a likeness of the divine 
psychagogy of love. Rhetoric for both Aristotle 
and the Phaedrus generates novelty, but in the 
one case it is by the soul's invention of its own 
opinions, in the other by the soul's discovery of 
its true ideal. 

Truth in the Rhetoric of Nausiphanes. In 
rhetoric, as in other fields, our perception of 
Greek achievements is skewed by the lack of com- 
plete works from the Democritean tradition. Ep- 
icurus (341-270 BCE) wrote a work On Rhetoric in 
which, according to Diogenes Laertius (10. 13), 
he thought fit to require nothing beyond clear- 
ness. Similarly, almost twenty centuries later, 
John Locke, in a well-known and eloquent pas- 
sage, asserts that the inventions of rhetoric are 
impediments to the truth: 


But yet if we would speak of things as they are, 
we must allow that all the art of rhetoric, 
besides order and clearness, all the artificial and 
figurative applications of words eloquence hath 
invented, are for nothing else but to insinuate 
wrong ideas, move the passions, and thereby 
mislead the judgment, and so indeed are perfect 
cheats; and therefore, however laudable, or 
allowable oratory may render them in 
harangues and popular addresses, they are 
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certainly, in all discourses that pretend to 
inform, or instruct, wholly to be avoided; and 
where truth and knowledge are concerned, 
cannot but be thought a great fault, either of 
the language or person that makes use of them. 
(An Essay Concerning Human Understanding, 1690, 
3.10,34) 


Nausiphanes of Teos, a fourth-century BCE De- 
mocritean, develops the positive side of this view, 
the persuasive potentialities of the truth. Our 
knowledge of Nausiphanes is derived almost en- 
tirely from the criticism of his views on rhetoric 
by Philodemus, a first-century BCE Epicurean 
criticism, which itself is preserved only in badly 
damaged papyri. The fragments that relate to 
Nausiphanes have been selected and edited by 
Hermann Diels and Walther Kranz in Die Frag- 
mente der Vorsokratiker (7th ed., Berlin, 1954). In 
what follows, I refer to the fragments in Diels- 
Kranz by the page numbers of Book 6 of Philo- 
demus's Rhetoric as edited by Siegfried Sudhaus 
(Leipzig, 1896). 

Nausiphanes is said to have claimed that the 
physicist (physikos) and wise man will be able to 
persuade his hearers (p. 1). The physicist has the 
rhetorical habit (hexis) even if he never exercises 
it by reason of not entering into public affairs (p. 
48). The wise man will, however, prefer to engage 
in rhetoric and politics (p. 5). What in the opin- 
ions and memories of the many is honorable and 
worthy of notice depends upon political skills 
(politikai deinotétes) rather than vainly vaunted 
virtues and nobilities (p. 33). Reasoning aboutthe 
things to come from the things that are evident 
and now in existence is always useful, and the 
most able leaders, whether in democracies or 
monarchies or any other constitution, always at 
some time use this mode of reasoning (p. 38). The 
cause of persuasive power comes not from histo- 
ries but from the knowledge of things, so that the 
physicist might persuade any ethnos in a way 
similar to his own (p. 19). What is persuasive is 
knowledge, from whence comes the advanta- 
geous (p. 9). The rhétors know what the many 
wish for and will not regret by reason of having 
deliberated advantageously (p. 16). Only the 
physicist, by knowing and saying what nature 
wishes and arguing with a view to this, will be 
able to persuade (p. 10). The argument of the wise 
man and the argument of the political speaker 


differ almost only in form (schéma), so that in 
their thoughts those who know the truth accord- 
ing to nature do not differ from political speakers, 
butonly in the form of their arguments and those 
things prepared in relation to no argument (p. 
36). One must also admire the talk of the physio- 
logue (physiologos), for it has been perfectly com- 
posed for a pleasant journey of the company, and 
is by metaphors carried over best to the unknown 
matter, and has come to be not from empty arti- 
fice and rule but from the nature of things and 
according to usage (p. 27). 

The effective rhétór and the scientist here have 
the same knowledge. By knowing what is truly 
advantageous and knowing how to make this 
clear to his hearers, the scientist-rhetăr is able to 
persuade them, because what is truly advanta- 
geous is what they truly want. The Democritean 
tradition is often a sort of mirror image of the 
Platonic, and we see this here, for both Plato and 
Nausiphanes make rhetoric a matter of knowing 
what is truly desirable and what is not, and know- 
ing how to make this clear to the audience by 
likenesses or metaphors. To know what is truly 
desirable is in the one case to know the ideal re- 
alities that transcend the given situation, in the 
other the physical realities that are immanent 
in it. 

Rhetorical Invention and Scientific Discov- 
ery. We have examined the treatment of inven- 
tion in four exemplary rhetorics. The four kinds 
of rhetoric they represent can usually be found in 
any historical period, but their particular forms 
and relative prominence vary from one period to 
another. The modern period has been marked by 
the development of science and technology and 
includes a development of scientific rhetorics 
that makes them more prominent than in earlier 
periods. We see also an interest in furthering the 
process of scientific discovery, and we shall con- 
clude by examining the relevance of rhetoricalin- 
vention to scientific discovery. There is first the 
possibility of adapting the devices of rhetorical 
invention to scientific discovery, of which Francis 
Bacon (1561-1626) provides the classic example. 
[See Science.] 

Bacon divides the intellectual art of inquiry or 
invention into two parts, the invention of arts 
and sciences and the invention of speech ànd ar- 
guments. His new art of inventing arts and sci- 
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“ences uses all the basic devices of Cicero's De in- 
ventione. In The Advancement of Learning (1605), 
he uses the method of division to map out the 
intellectual globe, and the basic divisions concern 
the way in which knowledge is generated, just as 
those in Cicero concern the way in which a 
speech is generated. Bacon distinguishes general 
from special topics, and receives the latter as 
things of great use, for by their use new special 
topics are discovered and the art of discovery ad- 
vances. Bacon planned to provide an example of 
inquiry and invention according to his method 
in every kind of subject, and the second book of 
the New Organon (1620) provides one such ex- 
ample in the investigation of the form of heat. 
The arguments pro and con in Cicero become in 
the investigation of things the instances of pres- 
ence and absence. And just as De inventione spec- 
ifies just how to go about inventing, so Bacon's 
adaptation of its methods to the investigation of 
things goes far to level men's wits and leaves but 
little to individual excellence. 

Bacon preserves the distinction between the 
invention of speech and arguments and the in- 
vention of arts and sciences, even though both 
use similar rhetorical devices. There is also the 
more radical possibility of uniting them by con- 
ceiving science as rhetoric. Rhetoric is concerned 
with matters about which there is some doubt 
and which are subject to debate. Debates occur in 
the sciences, and the truths of science are subject 
to change over time. If the truths of science are 
conceived simply as what the scientific commu- 
nity is persuaded of at any particular time, then 
science becomes a matter of rhetoric, and the 
world is wholly inventable. This is the world of 
the Skeptical or sophistic tradition. It is succinctly 
characterized by the well-known opening sen- 
tence of Protagoras's Truth: " Man is the measure 
of all things, of the things that are, that they are, 
and of the things that are not, that they are not." 
It is as the inventor of all things that man deter- 
mines their existence. 

If one does not share Protagoras's view of truth 
as invention, one may still ind a more modest 
role for invention in science. Einstein views the 
fundamental concepts and principles of physics 
not as abstractions from its subject matter but as 
free inventions of the mind (Albert Einstein, "On 
the Method of Theoretical Physics," in Ideas and 
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Opinions, New York, 1954, p. 272; "Physics and 
Reality," ibid., pp. 292-295). This free invention, 
however, is subject to a double constraint: the 
goal of science is, first, so far as possible, the com- 
plete conceptual grasp and connection of the en- 
tire manifold of sense-experience, and, second, 
the achievement of this goal with the use of a 
minimum of primary concepts and relations; that 
is, with the greatest possible logical simplicity of 
the foundations. Thus the freedom of the inven- 
tor does not extend very far: it is not the freedom 
of a storyteller, but rather the freedom of a man 
who is set a well-designed word puzzle. He is free 
to propose any word as the solution, but there is 
only one which actually solves the puzzle in all 
its parts. 

If one finds sense-experience and logical sim- 
plicity insufficient to account for decisions among 
competing scientific inventions, rhetorical per- 
suasion may be called upon to fill the gap. 
Thomas Kuhn in The Structure of Scientific Revolu- 
tions (Chicago, 1962) stresses the variation of sci- 
entific paradigms over time, and distinguishes 
normal science, which is puzzle-solving within a 
paradigm, from the innovation that invents a 
new paradigm. Kuhn extends the rhetorical con- 
cept of paradigm from speech making to science. 
The instructor in rhetoric, according to Isocrates 
(436-338 ace), "must in himself furnish such a 
paradigm (paradigma) that those formed by him 
and able to imitate him will from the outset show 
in their speaking more grace and elegance than 
others" (Against the Sophists 18). Those who share 
the same paradigm will be similar in what they 
do: "All who have been under a true and intelli- 
gent guide will be found to have a power of 
speech so similar that it is evident to everyone 
that they have shared the same education" (An- 
tídosis 206). Instead of a group of speakers follow- 
ing the paradigm of their instructor, we have in 
Kuhn a group of scientists following the para- 
digm of an innovative scientist. 

The persuasion that leads scientists to adopt a 
new paradigm gives rise to a new branch of rheto- 
ric. "To discover how scientific revolutions are ef- 
fected,” Kuhn says, "we shall. . . have to examine 
not only the impact of nature and of logic, but 
also the techniques of persuasive argumentation 
effective within the quite special groups that con- 
stitute the community of scientists” (p. 93). How 
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is conversion to a new paradigm induced and 
how resisted? "What sort of answer to that ques- 
tion may we expect? Just because itis asked about 
techniques of persuasion, or about argument and 
counterargument in a situation in which there 
can be no proof, our question is a new one, de- 
manding a sort of study that has not previously 
been undertaken" (p. 151). 

These accounts, which argue for science as 
rhetoric or as employing rhetorical devices and 
involving invention and persuasion, suggest the 
possibility of a single art that would unite rhetor- 
ical invention and scientific discovery. Richard 
McKeon, in a number of articles published be- 
tween 1964 and 1975, has proposed such an art 
as the new rhetoric suited to our times. McKeon's 
philosophy is a not a doctrine but the power of 
inventing many different doctrines, just as rheto- 
ric itself is not a speech but the power of invent- 
ing many different speeches, and his various ar- 
ticles on rhetoric are not parts o£ a single doctrine 
but various ways of conceiving the new rhetoric 
and its components. [n "The Uses of Rhetoric in 
a Technological Age: Architectonic Productive 
Arts" (Rhetoric: Essays in Invention and Discovery, 
ed. Mark Backman, Woodbridge, Conn., 1987, 
pp. 1-24) McKeon proposes rhetoric as an archi- 
tectonic productive art suitable to a technological 
age. 

Just as rhetoric uses accepted beliefs to pro- 
duce new beliefs, so McKeon examines the whole 
history of his subject as a guide for his innova- 
tions. McKeon finds in the history of the West 
two periods in which rhetoric used the devices of 
amplification and schematization to make itself 
an architectonic productive art. In the Roman Re- 
public, rhetoric was such an art with a practical 
orientation, as we see in Cicero, and in the Re- 
naissance it was such an art with a productive 
orientation. McKeon argues that in our times 
we are in need of such an art with a theoretic 
orientation. 

McKeon uses Cicero to invent a form and con- 
tent for this new art. Cicero's four kinds of con- 
stitutiones, stases, or issues suggest the necessary 
component arts of the new rhetoric. To treat the 
issue of fact, we need an art of creating the data 
of existence; such an art would make use of places 
not only for invention in language but also for 
discovery in existence. Thus discoveries made in 
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a book or work of art should provide places by 
which to perceive creatively what might other- 
wise not be experienced in the existent world we 
constitute. To treat the definitionalissue, we need 
an art of defining or judging facts; such an art 
would begin from hypotheses as to what the fact 
is and would interpret both texts and existence. 
To treat the qualitative issue, we need an art of 
connecting the fact with its qualities or charac- 
teristics; such an art would trace themes as they 
move in variations from field to field and would 
establish connections in both discourse and the 
world. Finally, we need an art of objectifying and 
systematizing data, facts, and relations; such an 
art would posit theses to form, and explore the 
operations of, compositions of things, constitu- 
tions of communities, and constructs of com- 
munications. In other articles, McKeon treats 
these four arts as, respectively, new forms of 
rhetoric, grammar, logic, and dialectic, but since 
rhetoric is here architectonic, they are all brought 
together under the aegis of rhetoric. 

Arts require fields in which to operate, and for 
these McKeon turns to Cicero's three kinds of 
rhetoric and to dialectic. In a technological age, 
we do not find subject matters ready-made, nor 
do we encounter problems distributed precisely 
in fields. We rather make subject matters to fit the 
examination and resolution of problems. In prac- 
tical inquiries, for example, the problem is not 
how to devise means to achieve accepted ends, 
but rather the calculation of uses and applications 
that might be made of the vastly incréased avail- 
able means in order to devise new ends. The field 
of the new demonstrative or epideictic rhetoric 
should provide the grounds for going beyond the 
bounds of what is already known and the fields 
of that knowledge. The field of the new judicial 
rhetoric includes all recorded literature and the 
facts as well as the records of experience. The field 
of the new deliberative rhetoric is all arts and 
methods. The field of the new dialectic is system- 
atic organization both as a system of communi- 
cation for a universal audience, mankind, and as 
a system of operation of an ongoing development 
and inquiry. In sum, just as Bacon's great instau- 
ration was a reinvention of Cicero's De inventione 
as an art of discovery to further the rebirth of 
learning, so McKeon's article is a reinvention of 
the same work as a universal art of invention and 
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discovery appropriate to the needs of our tech- 
nological age. 

Of the four component arts and fields of the 
new rhetoric, it is the art and field of creativity 
that now exist most conspicuously. Creativity has 
become an academic specialty with its confer- 
ences, journals, and burgeoning literature. A re- 
cent bibliography of the literature runs to three 
volumes (The Creative Research Handbook, ed. 
Mark A. Runco, Cresskill, N.J., 1997). McKeon's 
conception of a new rhetoric provides a possible 
intellectual context and structure for the inves- 
tigation of creativity. But whatever the fortunes 
of the new architectonic rhetoric, new technolo- 
gies of communication ensure that there will be 
no lack of opportunity for innovations by disci- 
plinary, dialectical, and scientific rhetorics even 
in an age of architectonic rhetorics. 

[See also Classical rhetoric; Commonplaces 
and commonplace books; Perspective by incon- 
gruity; and Topics.] 
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PRECIS 


Since the time of the Constitution's framing, our intellec- 
tual canon has shifted so that the classical era is no longer 
central to our learning. This shift may impede our under- 
standing of the Framers and their work. We may fail to grasp 
a historical analogy and, even more, fail to appreciate the full 
meaning of a core document in our history. 

This Article assists today's reader in gaining the knowl- 
edge necessary for an informed understanding of The 
Federalist's references to ancient Rome. The Article explains 
each significant reference to Rome by providing a richly tex- 
tured historical background for the reference. The four prima- 
ry themes are the need for a national government, the need 
for a single executive, the best way to structure a government, 
and the need for a standing army. The Article concludes by 
discussing three issues: were these classical references persua- 
sive to Publius’ readers, what do the references tell us about 
how the Framers viewed ancient Rome, and in light of our 
fading familiarity with the classical era, on what political 
references do modern commentators rely. 


* Professor of Law, Villanova University School of Law. This Article is part 
of a larger project on the Framers' reliance on the experiences of contemporary 
and historical civilizations. I am indebted to Darcy Williams for his assistance. 
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I. INTRODUCTION 


In The Federalist, John Jay, Alexander Hamilton, and 
James Madison wrote to persuade their readers to support 
ratification of the proposed Constitution.! In the eighty-five 
newspaper essays that comprise The Federalist, they attempt- 
ed to explain the wisdom of every provision of the Constitution 
and defend the document against every criticism. In the first 
of these papers, Hamilton, sets out their purpose: 


I propose, in a series of papers, to discuss the following 
interesting particulars... The utility of the UNION to your 
political prosperity . .. The insufficiency of the present confed- 
eration to preserve that Union... The necessity of a govern- 
ment at least equally energetic with the one proposed, to the 
attainment of this object... The conformity of the proposed 
constitution to the true principles of republican govern- 
ment... Its analogy to your own state constitution... and 
lastly, The additional security, which its adoption will afford 
to the preservation of that species of government, to liberty and 
to prosperity? 


In making the argument, Publius, the collective pen name 
of the three coauthors, draws lessons from experiences of other 
countries, including the classical civilizations. For example, a 
glance at an index to The Federalist would lead to fourteen 
references to Rome and eleven to Greece.’ 


! See BERNARD BAILYN, TO BEGIN THE WORLD ANEW: THE GENIUS AND AMBI- 
GUITIES OF THE AMERICAN FOUNDERS 100-25 (2003) (arguing that the authors of 
The Federalist were writing "not a theoretical treatise on political philosophy but 
a practical commentary on the uses and misuses of power. . .” RICHARD B. 
BERNSTEIN, ARE WE TO BE A NATION?, 230-42 (Harvard Univ. Press 1987) (re- 
counting the history of The Federalist). 

2 THE FEDERALIST No.1, at 6 (Alexander Hamilton) (Jacob E. Cooke ed., Wes- 
leyan Univ. Press 1961) There is some disagreement over the numbering system 
and the authorship of some of the papers. This Article follows the numbering 
system and the attributions of authorship used in the Cooke edition. For a dis- 
cussion of these controversies, see id. at xiv-xxx. 

* See id. at 664, 699 (listing the pages for these references in the index to 
the book). 
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Newspaper readers of that day apparently would easily under- 
stand these references. However, the modern reader would 
find most of them quite obscure. Except for classicists, few 
modern readers, for example, would know about the dictator- 
ship of the Rome decemvirs or the popular assemblies of repub- 
lican Rome, such as the Comitia Centuriata and Comitia 
Tributa. 

Since the time of the Constitution's framing and ratifica- 
tion, our intellectual canon has changed. In that earlier era, for 
example, readers would have understood why the authors of 
The Federalist would have chosen the pseudonym of Publius. 
The pen name was a reference to Publius Valerius, known to 
the Roman people as "Publicola" (lover of the people) who 
helped found the Roman Republic after the overthrow of the 
Tarquinian line of kings.’ Today, few readers would appreciate 
the reference. Ancient history is no longer central to American 
education and culture.® 


* See infra notes 50-55 and accompanying text. 

* See BERNSTEIN, supra note 1, at 231. Hamilton had adopted the pseudonym 
for three letters to newspapers that he had written in 1778 attacking Samuel 
Chase of Maryland for disclosing a Congressional secret plan in order to turn a 
personal profit. See Letters from Alexander Hamilton to the New-York Journal 
and the General Advertiser (Oct. 16, 1778, Oct. 26, 1778, Nov. 16, 1778) reprinted 
in THE PAPERS OF ALEXANDER HAMILTON, 1768-1778, at 562, 567, 580 (Harold C. 
Syrett ed., Columbia Univ. Press 1961). 

* On the centrality of classical history in the era of the Framers, see FOR- 
REST MCDONALD, Novus ORDO SECLORUM: THE INTELLECTUAL ORIGINS OF THE 
CONSTITUTION 5 (Univ. Press of Kansas 1985). 


[M]ost of the Framers were versed in the history of Greece and Rome, of 
confederations and republics, and of England at least since Elizabethan 
times. Moreover, most of them thought historically and used references 
to history to support or illustrate their reasoning. During the first three 
weeks of the [Constitutional] convention, for instance, delegates but- 
tressed their arguments with historical examples at least twenty-three 
times, not counting references drawn from British or colonial or recent 
American history, inclusion of which would treble that total John 
Dickinson, Pierce Butler, Benjamin Franklin, George Mason, James Mad- 
ison, James Wilson, Alexander Hamilton, and Charles Pinckney delivered 
to their colleagues mini lectures and lectures that sometimes lasted for 
several hours on the lessons to be drawn from ancient or modern histo- 
ry. 
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The shift in the American canon may impede our under- 
standing of the Framers and their work. A lack of information 
may result in more than failing to grasp an analogy buried in 
an essay. To understand a historical analogy fully, the reader 
needs historical context. Otherwise, the reader may discern the 
essence of the analogy, but fail to appreciate its full meaning. 
For example, in reading The Federalist No. 70, the reader 
might puzzle over this sentence: "The decemvirs of Rome, 
whose name denotes their number,[] were more to be dreaded 
in their usurpation than any ONE of them would have been.” 
By reflecting on the surrounding sentences, the reader might 
determine that Hamilton is arguing in favor of having a single 
executive, rather than several executives sharing power, be- 
cause he believes that a multiple executive is more likely to be 
enticed into tyranny than a single executive. If the reader 
knows nothing of Roman history, he or she may surmise that 
the decemvirs were a group of leaders similar to a multiple 
executive. However, if the reader enjoyed a deeper understand- 
ing of history, he or she would know that in the fifth century, 
B.C.E. (before the common era), the patricians capitulated to 
the plebeians' demand for a codified law that would rein in the 
discretion of the patricians in administering law.’ The patri- 
cians appointed ten men, the decemvirs, to draft the laws and 
to exercise complete power over the state for the one year it 
would take to complete the task. However, after one year, the 
decemvirs succeeded in gaining another year in which to com- 
plete the project. After the second year, the decemvirs still did 
not relinquish their power. Eventually a scandal forced them 
out. À reader who has the knowledge or, better yet, knows an 
even more complete version of this story could fully understand 
Hamilton's argument: Even officials appointed to assume civic 


Id. An index to James Madison's Notes of Debates in the Federal Convention of 
1787 leads to eighteen explicit references to Rome and five to Greece. JAMES MADI- 
SON, NOTES OF THE DEBATES IN THE FEDERAL CONVENTION OF 1787, at 666, 673 
(Adrienne Koch ed., 1966) [hereinafter MADISON'S NOTES]. 

* THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 479 (cita- 
tion omitted). 

* For an extensive account of these events, see infra Part IV.B. 
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responsibility for an important task can be tempted into becom- 
ing tyrants. 

As another example, a modern reader of The Federalist No. 
41 would encounter this statement: ^Not less true is it, that the 
liberties of Rome proved the final victim to her military tri- 
umphs.” From these words, the reader might discern that 
Madison fears the interference of the military in civic affairs. 
The surrounding sentences might disclose that the particular 
issue is whether the proposed Constitution was prudent in au- 
thorizing a standing army." As a proponent of the Constitu- 
tion, Madison has to argue that despite the dangers of a stand- 
ing army, it is necessary for self defense and that the Constitu- 
tion provides a check on military power by allowing Congress 
to appropriate revenues to support the army for a term of no 
longer than two years." However, only with knowledge of Ro- 
man history can the reader understand why Madison's contem- 
poraries would view a standing army with great trepidation: 
Rome's standing army became such a powerful force that it 
installed and murdered emperors with some regularity.” 

This Article seeks to assist today's reader in gaining the 
historical context necessary for an informed understanding of 
The Federalist and its references to ancient Rome. The Article 
explains each significant reference to Rome with a richly tex- 
tured historical background for the reference. 

The Article begins with a brief outline of the history of 
republican Rome, the era to which Publius makes most of his 


* THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 271. 

1 See U.S. CONST. art. I $ 8 (“Congress shall have Power... [tlo raise and 
support Armies, but no Appropriation of Money to that Use shall be for a longer 
Term than two Years; . . .”). 

! See id. At the Constitutional Convention, Madison supported an unsuccess- 
ful motion by George Mason to preface the clause authorizing Congress "[t]o pro- 
vide for organizing, arming, and disciplining, the Militia" with the words, "[alnd 
that the liberties of the people may be better secured against the danger of 
standing armies in time of peace." U.S. CONST. art. I $ 8; MADISON'S NOTES, 
supra note 6, at 639. The motion failed, perhaps because of Gouverneur Morris’ 
concern that the motion would set "a dishonorable mark of distinction on the 
military class of Citizens.” MADISON’S NOTES, supra note 6, at 639. 

7 For an extensive discussion of these events, see infra Part V. 
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Roman references. The outline gives the reader enough history 
to follow the discussion that follows. The Article then organizes 
the Roman references under four arguments that Publius 
makes: the need for a national government, the need for a 
single executive, the best way to structure a government, and 
the need for a standing army. The Article concludes by discuss- 
ing the extent to which these classical references were persua- 
sive to Publius' readers, what the references tell us about how 
the Framers viewed Roman history, and, in light of our fading 
familiarity with classical Rome, on what political references do 
modern commentators rely. 


II. THE ROMAN REPUBLIC: À HISTORICAL OUTLINE 


As might be expected, the history of Rome's early years 
depends more on legend than on verifiable fact.” Rome's story 
begins on the Latium plain along the Tiber river. In ancient 
times, the city of Alba Longa boasted a line of kings that ex- 
tended back to Anaeas, the Trojan hero. In the eighth century, 
B.C.E., Amulius usurped the throne of his elder brother 
Numitor. However, Rhea Silva, Numitor's daughter, then had 
twins, fathered by Mars. The twins, Romulus and Remus were 
placed on a raft, which eventually landed on shore. The twins 
were then raised by a she-wolf. When they came of age, they 
killed Amulius, restored Numitor to the throne, and set out to 
found their own city. 

In 753, Romulus quarreled with his brother and killed him. 
He then proceeded to build the city of Rome. After Romulus' 
death in 717, the city was ruled by a series of kings, ending 


13 In this article, the accounts of Rome rely on standard, uncontroversial his- 
tory. Thus, to document every statement with a citation would be unnecessary 
and a bit comical. Standard histories include RAYMOND BLOCH, THE ORIGINS OF 
ROME (Praeger Publ'g 1960) ARTHUR E.R. BOAK, A HisTORY OF ROME TO 564 
A.D. (Macmillan Co. 3d ed. 1943), MARCEL LE GLAY ET AL, A HISTORY OF ROME 
(Blackwell Publg 1997) Livv, THE RISE OF ROME: BOOKS 1-5 (T. James Luce 
trans. Oxford Univ. Press 1998), CHARLES MERIVALE, A GENERAL HISTORY OF 
ROME (Harper & Bros. 1879), CHESTER G. STARR, THE ANCIENT ROMANS (Oxford 
Univ. Press 1971); J. WELLS, A SHORT HISTORY OF ROME TO THE DEATH OF AU- 
GUSTUS (Barnes & Noble 1963). 
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with the line of Tarquinian kings. The line ended when Lucius 
Tarquinius (Superbus) turned the kingship into an absolute 
monarchy and, as a result, was deposed by the patricians, led 
by Lucius Junius Brutus. 

With the end of the Tarquinian line in 509, the republican 
era began, and its political structure gradually took shape. In 
addition to the patrician senate, all Romans belonged to anoth- 
er assembly, the patrician-dominated Comitia Centuriata; how- 
ever, the senators effectively exercised a veto power over its 
decisions. Among its other functions, this assembly appointed 
two consuls to head the state and the army. Each consul could 
veto the proposals of the other. Not until 367 could a plebeian 
hold this office. 

After several class conflicts between the patricians and 
plebeians, the plebeians gained permission to elect tribunes 
who would represent them before the senate and consuls and 
who would have the power to veto any law that the consuls 
proposed. 

The plebeians also demanded the security of a written code 
of laws, and in 451 ten men, the decemviri, were chosen to 
write the code. While completing the project, they would enjoy 
absolute political power. The decemviri codified Roman custom- 
ary law on twelve tablets. However, when they finished their 
work, they refused to relinquish their political power until they 
were forced to resign. Still, during the life of the Republic, con- 
flicts between patricians and plebeians continued with the 
patricians generally continuing to dominate. 

During the ensuing centuries, Rome conquered Italy and 
many foreign lands. Perhaps the most notable military events 
were the three Punic Wars against Carthage, the African 
city and Mediterranean trading empire. At the end of the third 
war, the Romans demolished Carthage and ploughed salt into 
the ground to prevent it from rising again. 

Intertwined with the Second Punic War was Rome's strug- 
gle with the Hellenistic Empires. Philip V. of Macedon had 
allied himself with Carthage. Afterward, he refused to agree to 


* The Punic Wars took place in 264-41, 218-02, 149-46 B.C.E. respectively. 
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stop seizing Greek territories, and in 196, the Romans quickly 
defeated him. Meanwhile, Antiochus III of the Seleneid Empire 
continued his aggressions against the Greek cities until, in 189, 
he also met defeat at the hands of the Romans. However, 
Philip's successor, Perseus, then became active in Greece, only 
to meet the same fate as Antiochus. 

Particularly after the Second Punic War and the Macedo- 
nian wars, the divide between rich and poor increased dramati- 
cally. The growing conflict came to a head in 133 when 
Tiberius Gracchus became a tribune and proposed massive land 
reform. His efforts led to political conflict and ultimately to a 
riot in which a group of senators clubbed him to death. In 124, 
his brother Gaius was elected tribune and also attempted to 
implement reforms. Although he met with some success, the re- 
sulting conflicts ended in bloodshed and Gaius' death . 

The ensuing years brought a war in Africa, an attempted 
invasion by German tribes, and civil war in Italy. Marius and 
Sulla, two popular generals, became political rivals and, with 
their military forces backing them, took turns controlling Rome 
and slaughtering those who opposed them. Rome was left with 
a corrupt government. 

The Republic ended with the rise of Julius Caesar. In the 
early years of his political career, Caesar joined forces with 
Pompey, another military hero, and Crassus, also a military 
leader and an extremely wealthy man. While Caesar was away 
from Rome, conquering the Gauls and Germans, Pompey re- 
mained in the city consolidating political power. Meanwhile, 
Crassus was killed while fighting the Parthians in Spain. 

Pompey and Caesar were now rivals. When Caesar re- 
turned from Gaul, Pompey had withdrawn to mobilize his 
troops. Áfter compelling the Senate to declare him dictator, 
Caesar pursued and defeated Pompey. When Caesar eventually 
returned, he restored order, and in 44, became dictator for life. 
Yet, within five months, he was assassinated by senators who 
hoped for a return to the Republic and patrician power. 

By 29, Caesar Augustus (formerly named Octavian), the 
grandson of Caesar's sister and Caesar's adopted son, had con- 
quered all rivals. Although he retained the republican govern- 
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mental institutions, at least nominally, he had initiated the era 
of the Roman Empire. 


III. THE NEED FOR A NATIONAL GOVERNMENT 


In arguing against continuing a loose confederation of 
states and establishing a vital national government, Jay, Ham- 
ilton, and Madison looked to Roman history for examples of the 
dangers of a confederacy. They argued that: (1) confederation 
members inevitably end up in conflict, (2) these conflicts can 
result in anarchy, and (3) confederations increase the risk of 
individual members forging foreign alliances that could lead to 
foreign domination. 


A. The Inevitability of Internal Disputes: Rome's Conflicts 
With Its Neighbors 


To look for a continuation of harmony between a number of 
independent unconnected sovereignties, situated in the same 
neighbourhood, would be to disregard the uniform course of 
human events, and to set at defiance the accumulated experi- 
ence of the ages.... The genius of republics (say they) is 
pacific; the spirit of commerce has a tendency to soften the 
manners of men and to extinguish those inflammable 
humours which have so often kindled into wars. Commercial 
republies, like ours, wil never be disposed to waste them- 
selves in ruinous contentions with each other. They will be 
governed by mutual interest, and will cultivate a spirit of 
mutual amity and concord. 


Sparta, Athens, Rome and Carthage were all Republics; 
two of them, Athens and Carthage, of the commercial kind. 
Yet were they as often engaged in wars, offensive and defen- 
sive, as the neighbouring Monarchies of the same times. Spar- 
ta was little better than a well regulated camp; and Rome 
was never sated of carnage and conquest. 

Carthage, though a commercial Republic, was the aggres- 
sor in the very war that ended in her destruction. Hannibal 
had carried her arms into the heart of Italy and to the gates 
of Rome, before Scipio, in turn, gave him an overthrow in the 
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territories of Carthage and made a conquest of the Common- 
wealth. 


From this summary of what has taken place in other 
countries, whose situations have borne the nearest resem- 
blance to our own, what reason can we have to confide in 
those reveries, which would seduce us into an expectation of 
peace and cordiality between the members of the present 
confederacy, in a state of separation?" 


Here, Hamilton argues for a unified government, and ex- 
presses his skepticism about the pacific instincts of the current 
confederation of states. According to Hamilton, a nation (or 
state) is inevitably drawn into conflict with its neighbors. More- 
over, even though states are not ruled by monarchs, their cur- 
rent governmental structures will not lessen the chances of 
hostility among them. As history shows, even republics are 
prone to falling into conflict with their neighbors. A united 
American republic, on the other hand, will encourage peace 
among the states far better than would the present confedera- 
tion. 

Ancient Rome could chronicle a long history of conflict with 
its neighbors.5 Shortly after the destruction of the monarchy 
in 509, Rome concentrated not only on creating the new repub- 
lic, but also on conquering its Italian neighbors. In fact, during 
the first one hundred years of the Republic, almost every sum- 


15 THE FEDERALIST No. 6 (Alexander Hamilton), supra note 2, at 28, 31-32, 
34-35. At the Constitutional Convention, James Wilson of Pennsylvania spoke in 
favor of preserving the state governments by noting that “(ajil large governments 
must be subdivided into lesser jurisdictions." MADISON'S NOTES, supra note 6, at 
151-52. In replying, Hamilton agreed on preserving the states, but insisted that 
their governments should be subordinate to the national government. He noted 
the concern that he later expressed in The Federalist No. 6: "The examples of 
Persia [and] the Roman Empire . . . were he thought in favor of his doctrine: the 
great powers delegated to the Satraps [and] proconsuls, having frequently pro- 
duced revolts, and schemes of independence." MADISON'S NOTES, supra note 6, at 
152. 

16 For a discussion of these events, see LE GLAY, supra note 13, at 72-80, 
105-06, 115-20, 125-26; LiVY, supra note 13, at 322-41; MERIVALE, supra note 13, 
at 51; H.H. SCULLARD, A HisTORY OF THE ROMAN WORLD: 753 TO 146 BC, at 
210-11 (Routledge 1980), STARR, supra note 13, at 72-85. 


400 Cicero and Modern Law 


442 MISSISSIPPI LAW JOURNAL [Vol. 75 


mer witnessed a Roman military campaign against its Italian 
neighbors. For instance, in 396, Rome laid siege to the Etrus- 
can city of Veii. This struggle between the Romans and Etrus- 
cans was constant in Rome's first centuries. By 275, the Ro- 
mans exercised control over the entire Italian peninsula, with 
its northern border at the Po Valley. Moreover, this Roman 
expansion was achieved more by its military resources than its 
diplomatic efforts. 

Yet Rome itself did not remain unscathed in the early 
years of the Republic. For years, Gallic barbarians were moving 
out of their homelands in central Europe and into areas like 
France, Spain and Britain. When they reached the Po Valley, 
they began to raid Italian lands, traveling as far as central 
Italy. Rome sent out an army to quell this threat, however, the 
force faced annihilation at the Allia river. The Gauls continued 
their march south and, in 392, sieged and sacked Rome. The 
city itself was almost completely destroyed, and the Gauls left 
only after being pushed out by Camillus, a Roman patrician, 
who was elected emergency dictator by the curiate assembly. 

This near disaster, however, failed to deter Roman bellicos- 
ity. Instead, warfare became a part of Roman culture, and it 
was rare for a year to go by without Rome engaging in a war. 
The doors of the temple of Janus, erected by Numa Pompilius, 
were to be closed whenever Rome was at peace. However, those 
doors were closed for only two short periods during the Repub- 
lican Era: in 24, after the consulship of Manlius following the 
First Punic War, and in 29, under the reign of Caesar Augus- 
tus at the end of the Republican Era. 

As Rome's domination over Italy became unassailable, 
Rome began to look abroad for new foes. During the age of the 
Republic, Rome would engage in military campaigns against 
virtually every civilization bordering the Mediterranean Sea. 

' By 54, Roman military ambition had reached as far north as 
southern Britain. 

Among the most famous of Rome's many mulitary cam- 
paigns were its wars against its neighbor Carthage in North 
Africa, in present-day Tunisia. Over the course of 120 years, 
Rome and Carthage would engage in three costly wars known 
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as the Punic Wars. The First Punic War was sparked in 264, 
when the Mamertines, a group of Italian mercenaries, invaded 
the island of Sicily. The Sicilian authorities requested aid from 
both Carthage and Rome. Carthage agreed to come to the res- 
cue of the Sicilians; however, the Romans felt that their loyal- 
ties rested with the Mamertines and supported them. Inevita- 
bly, Rome started a war with the Carthaginians, and in 241, 
Roman naval forces decisively defeated Carthaginian forces at 
the Aegates Islands. 

By 226, Carthage had attempted to expand its empire by 
establishing a strong foothold in Spain. In that year, Rome 
imposed a limitation on Carthaginian eastward expansion in 
Spain by setting the boundary of Carthage's expansion at the 
Ebro River. Hannibal, the Carthaginian general in Spain, was 
angered by this Roman imposition. In 219, he attacked the city 
of Saguntum, which was an ally of Rome. Despite pleas from 
Saguntum, Rome did not come to its aid and after an eight- 
month siege, the city fell to the Carthaginians. After the fall of 
Saguntum, Rome sent ambassadors to Spain demanding the 
surrender of Hannibal. However, Carthage would not acquiesce 
to this demand, and in 218, the Second Punic War officially 
commenced. 

The early stages of the war went very badly for Rome, as 
Hannibal brought his army and war elephants through the 
Alps and into Italy in their famous march. However, in 2106, 
the war would reach its most devastating point for Rome when 
Hannibal annihilated the Roman army at Cannae in Eastern 
Italy. In the course of the battle 25,000 Romans were killed, 
and 10,000 were captured, including one Roman consul, 
Terentius Varro. The other Roman consul, Aemilius Paullus, 
was among the dead at Cannae. Thus, in the course of this one 
battle, Rome lost both its high magistrates and the army on 
which it depended to defend the Italian peninsula. However, 
Carthaginian fortunes soon turned as the young Roman gener- 
al, Scipio Africanus, launched a campaign on Carthage itself, 
and in 202, defeated Hannibal at Zama. This Roman victory 
forced Carthage to once again surrender to Rome and pay the 
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reparations of 10,000 gold talents, as well as surrender all 
their war elephants and disassemble their navy. 

The Roman-Carthaginian hostilities, however, did not end 
in 202. Many Romans maintained that insuring a lasting peace 
required the destruction of Carthage. The most notable advo- 
cate of this position was Cato the Elder, who after every speech 
before the Senate proclaimed, “Carthage must be destroyed." 
This view gained popular acceptance in Rome, and the Romans 
began to seek armed conflict with Carthage and its African 
neighbors. In 149, the two republics commenced their third war 
and, after the city of Carthage fell, Roman forces razed the city 
to the ground and salted the earth to make the land uninhabit- 
able. 

Rome's conflicts were not limited to conquest or self-de- 
fense; bouts of civil war also inflicted carnage on the populace. 
The Roman Social War, which lasted from 91 to 88, and the 
conflicts that followed serve as excellent examples of the Ro- 
man penchant for civil war. The Social War was a result of 
years of non-Roman Italians being dissatisfied with their status 
as quasi-citizens of Rome. The various inhabitants of Italy were 
granted some of the benefits of Roman citizenship, but did not 
enjoy the full benefits of complete citizenship. In 91, Livius 
Drusus, a Roman demagogue, suggested that all Italians 
should receive Roman citizenship. As a result, he was assassi- 
nated, and his proposal was rejected by the Senate. These 
events sparked a revolt amongst the Italian tribes of the 
Samnites and the Marsi, and Cornelius Sulla and Gaius 
Marius set out with Roman legions to pacify the rebels. 

Although these two generals were able to quell the insur- 
rection, they nevertheless would do more harm than good for 
the republic through their competition with one another. In 88, 
Sulla was elected consul and received the command of a Roman 
army to fight Mithradates in Asia. While Sulla was away on 
campaign, Marius seized control of Rome and had some of 
Sulla's allies killed. Marius then died, leaving his supporters in 
power. In 83, Sulla returned from the east and set about plac- 


U STARR, supra note 13, at 38-39. 
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ing Rome back under his rule. Sulla took his army and 
marched on Rome where, in a vicious battle outside the Colline 
Gate of Rome, Sulla defeated the forces of Marius' followers 
and regained control of the city. Sulla then proclaimed himself 
dictator of Rome and compiled a list of names of those who 
were disloyal to him during his absence. These lists, known as 
proscriptions, awarded monetary sums to those who presented 
Sulla with the heads of those who had been proscribed. In 78, 
Sulla died, and the republic briefly returned to the governmen- 
tal form it possessed prior to 88. 

Very shortly afterward, Gaius Julius Caesar, a young gen- 
eral and politician, would once again plunge Rome into civil 
war. Caesar had a falling-out with his co-ruler and one-time 
friend Pompey the Great (Gnaeus Pompeius Magnus). In re- 
sponse, Pompey secured a decree of martial law and had him- 
self declared sole-consul. Meanwhile, Caesar was stationed in 
Gaul in charge of an army and he was aware that he would be 
subject to prosecution in Rome for the illegal passage of legisla- 
tion when he was consul in 59. In order to avoid this fate, Cae- 
sar instead mobilized his army and led them across the Rubi- 
con River, which separated Cisalpine Gaul from Italy. By 
bringing his armed soldiers out of Gaul and into Italy without 
permission, Caesar had declared war on the government. Cae- 
sar quickly destroyed the opposition he met in Italy and forced 
Pompey to flee to Greece. In 48, at Pharsalus in Thessaly, 
Caesar defeated Pompey's forces in battle and caused Pompey 
to flee to Egypt. Pompey was subsequently assassinated by 
agents of King Ptolemy XIII of Egypt, an ally of Caesar's. 

The civil war, however, did not end with the death of 
Pompey and the appointment of Caesar as dictator. Caesar 
then began chasing the children of Pompey and their armies 
across the Mediterranean basin. In 46, Caesar took his army to 
North Africa, where they defeated the remnants of Pompey's 
followers on the battlefield at Thapsus. The survivors fled to 
Spain where Caesar won a decisive victory against the 
Pompeians at the battle of Munda, effectively ending the civil 
war and allowing Caesar to return to Rome and rule until his 
assassination in 44. 
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In The Federalist No. 6, Hamilton warns that neighboring 
states tend to enter into conflict. He suggests that in order to 
avoid such disaster in the new nation, the states should not 
continue as a confederacy, but should form a union, effectively 
subjecting all the States to one government and decreasing the 
chances of war among them. As Hamilton argues, conflicts 
were common with Rome and its neighbors. Nonetheless, Ham- 
ilton ignores the Roman republic's propensity to fall into civil 
wars as well as external wars. This problem of civil war would 


come to divide the United States less than a century later. 


B. The Threat of Anarchy Among Confederation 
Members: The Macedonian War 


Had Greece, says a judicious observer on her fate, been united 
by a stricter confederation, and persevered in her Union, she 
would never have worn the chains of Macedon; and might 
have proved a barrier to the vast projects of Rome. 


Philip, who was now on the throne of Macedon, soon pro- 
voked, by his tyrannies, fresh combinations among the 
Greeks. The Achaeans, though weakened by internal 
dissentions, and by the revolt of Messene one of its members, 
being joined by the Etolians and Athenians, erected the stan- 
dard of opposition. Finding themselves, though thus support- 
ed, unequal to the undertaking, they once more had recourse 
to the dangerous expedient of introducing the succour of for- 
eign arms. The Romans to whom the invitation was made, 
eagerly embraced it. Philip was conquered: Macedon subdued. 
A new crisis ensued to the league. Dissentions broke out 
among its members. These the Romans fostered. Callicrates 
and other popular leaders, became mercenary instruments for 
inveigling their countrymen. The more effectually to nourish 
discord and disorder, the Romans had, to the astonishment of 
those who confided in their sincerity, already proclaimed 
universal liberty throughout Greece. With the same insidious 
views, they now seduced the members from the league, by 
representing to their pride, the violation it committed on their 
sovereignty. By these arts, this Union, the last hope of 
Greece, the last hope of antient liberty, was torn into pieces; 
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and such imbecility and distraction introduced, that the arms 
of Rome found little difficulty in compleating the ruin which 
their arts had commenced. The Achaeans were cut to pieces; 
and Achaia loaded with chains, under which it is groaning at 
this hour. 

I have thought it not superfluous to give the outlines of 
this important portion of history; both because it teaches 
more than one lesson and because, as a supplement to the 
outlines of the Achaean constitution, it emphatically illus- 
trates the tendency of foederal bodies, rather to anarchy 
among the members, than to tyranny in the head.** 


In The Federalist No. 18, Madison recounts events occur- 
ring in Greece in the third and second centuries B.C.E.? His 
purpose is to demonstrate that confederations of states more 
commonly slip into anarchy than fall under the rule of a tyran- 
nical government. Madison uses the Achaean example in order 
to show his readers the dangers of a loose confederation of 
states and argue that the most secure form is a unified govern- 
ment under a constitution. 


16 THE FEDERALIST No. 18 (James Madison), supra note 2, at 113, 116-17 
(footnote omitted). At the Constitutional Convention, Madison argued that a con- 
federation of states left the door open to foreign powers attempting to influence 
individual states: "As lessons which claimed particular attention, he cited the in- 
trigues practised among the Amphyctionic Confederates first by the Kings of Per- 
sia, and afterwards fatally by Philip of Macedon: among the Achaeans, first by 
Macedon (and] afterwards no less fatally by Rome. . . . " MADISON'S NOTES, supra 
note 6, at 145. At the Constitutional Convention, Madison argued for representa- 
tion based on population in the legislative branch and stated that the small 
states should not fear that the large states would act in coalition to further their 
selfish interests: “Among individuals of superior eminence [and] weight in Society, 
rivalships were much more frequent than coalitions. Among independent nations, 
pre-eminent over their neighbours, the same remark was verified. Carthage [and] 
Rome tore one another to pieces instead of uniting their forces to devour the 
weaker nations of the Earth." MADISON'S NOTES, supra note 6, at 206. 

19 See generally BOAK, note 13, at 99-115; JEAN HATZFELD, THE HISTORY OF 
ANCIENT GREECE 270-72 (Andre Aymard ed., Oliver & Boyd 1966), LEGLAY, supra 
note 13, at 81-85; MERIVALE, supra note 13, at 185-202; CLAUDE ORRIEUX & PAU- 
LINE SCHMITT PANTEL, A HISTORY OF ANCIENT GREECE 359-61, 365-67 (Janet 
Lloyd trans., 1999); STARR, supra note 13, at 37-38; F.W. WALBANK, ARATOS OF 
SICYON 26-28 (Cambridge Univ. Press 1993). 
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In 281, a group of four Greek city-states banded together to 
revive the long since dissolved Achaean League. The number of 
cities within this confederation of states grew over the years 
until its membership included Dyme, Patrae, Tritaea, Pharae, 
Aegion, Bura, Ceryneia, Argos, Megalopolis, Corinth, Pellene, 
Olenos, and Sparta. The religious center of the Achaean League 
rested at the temple of Zeus Amarios in Aegion. Here, the as- 
sembly of the League gathered four times each year to hold 
meetings (Synodoi). At the head of this assembly were the 
eleven members of the executive board (Synarchiae), who were 
the true rulers of the confederation. Because this small group 
of men held almost exclusive power, the Achaean League can 
best be described as an oligopoly. 

Before the end of the Second Punic War in 201, Rome had 
little fear of the Greek city-states or leagues. However, 
Hannibal's near-conquest of Rome, after his crushing defeat of 
the Romans at Cannae in 216, opened the Senate's eyes to the 
need to defend Rome from the threat of outside invasion. As a 
result, Rome began to adopt a strategy of defensive imperial- 
ism, which called for Roman control over any regions that could 
potentially pose a threat to Rome. 

After Attalus I, the king of Pergamum, and a delegation 
from the trading center of Rhodes warned Rome of a secret 
pact between Philip V of Macedon and Antiochus III of Syria 
and asked for Rome's assistance, Rome began to take a consid- 
erable interest in Greek affairs. The Roman Senate saw a pos- 
sible threat to Roman soil if this alliance were allowed to gain 
power. Thus, in 200, Rome followed its newly emerging strate- 
gy of defensive imperialism and turned its attention to Philip. 

Rome first gave Philip an ultimatum to either restrain 
himself from attacking Greek or Egyptian cities or else face 
war. Philip refused, and the Second Macedonian War officially 
commenced. At the same time, Rome sent envoys to Antiochus 
assuring him that it did not intend to begin any aggression 
against him in Syria. This statement was designed to prevent 
Antiochus from having any reason to join forces with Philip in 
Macedon. 
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With Antiochus out of the way, Rome was free to engage 
Philip and ultimately defeat him in 197 in Thessaly at the 
battle of Cynoscephalae. Philip then fled to Macedon and 
sought peace with Rome. Strangely, in the wake of the Greek 
campaign, Rome did not occupy or annex any Greek land. 

Rome had other plans for Greece. In 196, T. Quinctius 
Flamininus, the Roman consul and Roman general at 
Cynoscephalae, proclaimed that regions once under 
Macedonia's domination were now independent; he thus freed 
the Corinthians, Phocidians, Locrians, Euboeans, Phthiot 
Achaeans, Magnesians, Thessalians, and Perrhaebians. Natu- 
rally, this decree caused excitement among the liberated 
Greeks. 

The Romans had an ulterior motive in giving the Greeks 
their independence. The Greeks would not be free at all. In- 
stead, Rome intended Greece to be a client state of Rome and 
serve three functions: (1) become a post for Roman surveillance 
of the east, (2) serve as a buffer state, and (3) act as a main 
road for any future Roman operations in the east. 

During this period, anarchy began to emerge among the 
confederated city-states in the Achaean League. Many of the 
cities had been forced to join the League against their will and 
strived to regain independent status. Their efforts, in turn, led 
to internal strife within the League, and Rome was called in to 
pacify the situation. 

The Achaean League also was facing internal division with 
respect to whether the League wanted Rome's intervention in 
its affairs. The controlling powers in the confederacy supported 
Roman policies, while their rivals argued that the League 
should be able to operate independently of any intervention by 
Rome. Naturally, Rome agreed with the controlling powers, and 
as a result, the dissenters sought an alliance with Macedon. 

Macedon was by no means neutralized as a result of 
Philips defeat in the Second Macedonian War. When Philip 
died in 179, his son Perseus inherited an army of 40,000 men. 
Perseus, like his father, harbored a disdain for Rome, and soon 
after he assumed power, began making contacts with those in 
Greece who shared his anti-Roman sentiments. Rome, however, 
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was aware of this growing Macedonian threat through its espi- 
onage efforts and with the help of King Eumenes II of 
Pergamum. In 197, Eumenes II had succeeded Attalus I as 
king of Pergamum. In 171, Rome forced Macedon into the 
Third Macedonian War. In 168, Perseus met defeat at Pydna, 
and the war officially ended the following year. 

Rome now set out to punish certain Greek factions, such as 
the Rhodians, Epireans, and Achaeans, for their perfidy in 
supporting Macedon. After seizing territory from Rhodes and 
devastating Epirus, Rome turned its attention to Achaea. Rome 
deported to Italy one thousand Achaean men who were report- 
ed to have been part of the anti-Roman faction. Among them 
was the famous historian, Polybius. The Romans learned about 
these men from Callicrates, a traitor to their cause. For seven- 
teen years, these men were held as hostages, thus assuring 
Greek compliance with Roman policies. 

The Achaean League would later fall under the rule of a 
factional government that was completely dependent on Rome 
for the maintenance of its power. However, this government 
would end in the aftermath of the conflict between the Achaean 
cities of Sparta and Corinth. In 146, an insignificant territorial 
dispute resulted in Corinth attacking Sparta. Following the 
attack, a delegation from Sparta traveled to Rome to ask for 
Roman intervention in this conflict within the Achaean League. 
As a result, a Roman delegation traveled to Achaea and de- 
manded that the Achaean League release control of Sparta, 
Corinth, Argos, and some other members of the League. At this 
point, the League's leadership consisted of nothing more than 
unsupported demagogues. They refused to comply with the de- 
mand and encouraged an open revolt in order to attain inde- 
pendence from Roman policy. However, this ragtag group was 
no match for the disciplined Roman legions, and the rebellion 
quickly faltered. In 146, Rome exacted revenge by sacking the 
City of Corinth and selling its inhabitants into slavery. Rome 
declared that Achaea would no longer enjoy independence, but 
instead would become a Roman province with Roman rulers. 

In The Federalist No. 18, Madison warns that anarchy is a 
common occurrence in confederations. As he makes clear with 
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the example of the Achaean League, if the United States were 
to remain a loose confederation, it could meet with disaster. 
Instead, Madison argues that a unified government, acting un- 
der a constitution, would be the most stable governmental 
structure for the new nation. 


C. The Risk of Foreign Influence: Roman Alliances 


They who well consider the history of similar divisions 
and confederacies, will find abundant reason to apprehend, 
that those in contemplation would in no other sense be 
neighbours, than as they would be borderers; that they would 
neither love nor trust one another, but on the contrary would 
be a prey to discord, jealousy, and mutual injuries; in short 
that they would place us exactly in the situations in which 
some nations doubtless wish to see us, viz. formidable only to 
each other. 


Nay it is far more probable that in America, as in Eu- 
rope, neighbouring nations, acting under the impulse of oppo- 
site interest, and unfriendly passions, would frequently be 
found taking different sides. Considering our distance from 
Europe, it would be more natural for these confederacies to 
apprehend danger from one another, than from distant na- 
tions, and therefore that each of them should be more desir- 
ous to guard against the others, by the aid of foreign allianc- 
es, than to guard against foreign dangers by alliances be- 
tween themselves. And here let us not forget how much more 
easy it is to receive foreign fleets in our ports, and foreign 
armies in our country, than it is to persuade or compel them 
to depart. How many conquests did the Romans and others 
make in the characters of allies, and what innovations did 
they under the same character introduce into the Govern- 
ments of those whom they pretended to protect.” 


In The Federalist No. 5, Jay rejects the proposal that the 
states should divide into three or four regional confederacies 
that enter into alliances with one another. According to Jay, 


2 THE FEDERALIST No. 5 (John Jay), supra note 2, at 26-27. 
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the natural differences in the northern and southern economies 
and uneven strengths of the states could lead to jealousies 
between the confederacies. Conflicts among these confederacies 
could lead an individual confederacy to increase its might by 
forging alliances with foreign nations. Jay then argues that a 
foreign ally can manipulate an alliance to conquer a confedera- 
cy. As one example, he notes that ancient Rome would act as a 
friend to a confederacy and slowly take it over. 

In The Federalist No. 18, Madison illustrates Jay's point 
with his account of the Macedonian Wars and the fall of the 
Achaean confederacy of Greek city-states. Rome initially 
served as a protector and defender of the Achaean League, 
ostensibly to keep it stable and independent. However, Rome 
had its own self interest at heart and, in 146, declared the 
region to be a Roman province under Roman rule. 

In The Federalist No. 5, Jay warns his readers that estab- 
lishing several interrelated confederations of states would open 
the door to internal controversies and perhaps even foreign 
usurpation.” This foreign usurpation, Jay suggests, could hap- 
pen in a way similar to the way that Rome gained dominance 
over allies like the Achaean League. A foreign nation could join 
with a confederacy under the guise of friendship, but then, 
slowly make changes to the confederacy and finally gain power 
over its former ally. 


IV. THE NEED FOR A SINGLE EXECUTIVE 


At the Constitutional Convention, Edmund Randolph of 
Virginia proposed a three member executive and declared that 


" See THE FEDERALIST No. 18 (James Madison), supra note 2, at 113-17. For 
a full account, see supra Part IILB. 
22 See THE FEDERALIST No. 5 (John Jay), supra note 2, at 25-27. 
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the single executive would be “the foetus of monarchy."? In 
elaborating on his opposition, Randolph offered four arguments: 


1. [T]hat the permanent temper of the people was adverse to 
the very semblance of Monarchy. 2. [T]hat a unity was un- 
necessary a plurality being equally competent to all the ob- 
jects of the department. 3. [T]hat the necessary confidence 
would never be reposed in a single Magistrate. 4. [T]hat the 
appointments would generally be in favor of some inhabitant 
near the center of the Community, and consequently the re- 
mote parts would not be on an equal footing.” 


In The Federalist No. 70, Hamilton points to classical 
Rome to argue that having multiple executives can lead to 
destructive rivalries among the officials and even increase the 
risk of tyranny.” To illustrate, he employs the examples of the 
consuls and military tribunes and the decemvirs. 


A. A Multiple Executive Risks Destructive Rivalries: Consuls 
and Military Tribunes 


Energy in the executive is a leading character in the defini- 
tion of good government. It is essential to the protection of the 
community against foreign attacks: It is not less essential to 
the steady administration of the laws, to the protection of 
property against those irregular and high handed combina- 
tions, which sometimes interrupt the ordinary course of jus- 
tice, to the security of liberty against the enterprises and as- 
saults of ambition, of faction and of anarchy. Every man the 


5 MADISON'S NOTES, supra note 6, at 46. Benjamin Franklin also feared that 
the executive would be "the foetus of a King;" however, he feared the possibility 
of a monarch even if the country began with a multiple executive: "I fear that 
tho' we do employ at first a number, and not a single person, the number will in 
time be set aside, it will only nourish the foetus of a King, as the honorable 
gentleman from Virginia [Randolph] very aptly expressed it, and a King will the 
sooner be set over us." See MADISON'S NOTES, supra note 6, at 53. In 1787, 
Pennsylvania's executive was a committee of nineteen men with no power to ini- 
tiate or veto legislation. OWEN S. IRELAND, RELIGION, ETHNICITY, AND POLITICS: 
RATIFYING THE CONSTITUTION IN PENNSYLVANIA 11 (1995). 

24 MADISON'S NOTES, supra note 6, at 58 (footnotes omitted). 

25 See THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 471-80. 
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least conversant in Roman story knows how often that repub- 
lic was obliged to take refuge in the absolute power of a single 
man, under the formidable title of dictator, as well against 
the intrigues of ambitious individuals, who aspired to the 
tyranny, and the seditions of whole classes of the community, 
whose conduct threatened the existence of all government, as 
against the invasions of external enemies, who menaced the 
conquest and destruction of Rome. 


That unity is conducive to energy will not be disputed. 
Decision, activity, secrecy, and dispatch will generally 
characterise the proceedings of one man, in a much more 
eminent degree, than the proceedings of any greater number; 
and in proportion as the number is increased, these qualities 
will be diminished. 

This unity may be destroyed in two ways; either by vest- 
ing the power in two or more magistrates of equal dignity and 
authority; or by vesting it ostensibly in one man, subject in 
whole or in part to the controul and co-operation of others, in 
the capacity of counsellors to him. Of the first the two consuls 
of Rome may serve as an example; of the last we shall find 
examples in the constitutions of several of the states. New- 
York and New-Jersey, if I recollect right, are the only states, 
which have entrusted the executive authority wholly to single 
men. Both these methods of destroying the unity of the execu- 
tive have their partisans; but the votaries of an executive 
council are the most numerous. They are both liable, if not to 
equal, to similar objections; and may in most lights be exam- 
ined in conjunction. 

The experience of other nations will afford little instruc- 
tion on this head. As far however as it teaches any thing, it 
teaches us not to be inamoured of plurality in the execu- 
tive. ... The Roman history records many instances of mis- 
chiefs to the republic from the dissentions between the con- 
suls, and between the military tribunes, who were at times 
substituted to the consuls. But it gives us no specimens of any 
peculiar advantages derived to the state, from the circum- 
stance of the plurality of those magistrates. That the 
dissentions between them were not more frequent, or more 
fatal, is a matter of astonishment; until we advert to the 
singular position in which the republic was almost continually 
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placed and to the prudent policy pointed out by the circum- 
stances of the state, and pursued by the consuls, of making a 
division of the government between them. The Patricians 
engaged in a perpetual struggle with the Plebians for the 
preservation of their antient authorities and dignities; the 
consuls, who were generally chosen out of the former body, 
were commonly united by the personal interest they had in 
the defence of the privileges of their order. In addition to this 
motive of union, after the arms of the republic had consider- 
ably expanded the bounds of its empire, it became an estab- 
lished custom with the consuls to divide the administration 
between themselves by lot; one of them remaining at Rome to 
govern the city and its environs; the other taking command in 
the more distant provinces. This expedient must no doubt 
have had great influence in preventing those collisions and 
rivalships, which might otherwise have embroiled the peace of 
the republic.” 


25 THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 471-74 (foot- 
note omitted) At the Constitutional Convention, James Wilson of Pennsylvania 
argued that "the Consuls of Rome prove also the factious consequences of dividing 
the Executive Magistracy.” MADISON'S NOTES, supra note 6, at 127. Madison used 
the example of the Roman tribunes to argue in favor of a small senate: 


The example of the Roman Tribunes was applicable. They lost their 
influence and power, in proportion as their number was augmented. The 
reason seemed to be obvious: They were appointed to take care of the 
popular interests [and] pretensions at Rome, because the people by rea- 
son of their numbers could not act in concert; were liable to fall into 
factions among themselves, and to become a prey to their aristocratic ad- 
versaries. The more the representatives of the people therefore were 
multiplied, the more they partook of the infirmities of their constituents, 
the more liable they became to be divided among themselves either from 
their own indiscretions or the artifices of the opposite faction, and of 
course the less capable of fulfilling their trust. When the weight of a set 
of men depends merely on their personal characters; the greater the 
number the greater the weight. When it depends on the degree of politi- 
cal authority lodged in them the smaller the number the greater the 
weight. These considerations might perhaps be combined in the intended 
Senate; but the latter was the material one. 
MADISON'S NOTES, supra note 6, at 83-84. John Dickinson of Delaware disagreed 
with the proposition that the tribunes lost power as their number increased. 
MADISON'S NOTES, supra note 6, at 85. 
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Here, Hamilton stresses the importance of having an ener- 
getic executive and further argues that the ideal executive 
should consist of a single officer. Hamilton supports his posi- 
tion, in part, by looking to lessons from classical Rome." For 
Hamilton, this history demonstrates that having multiple exec- 
utives leads to destructive disunity. However, for the most 
part, the historical record demonstrates that having multiple 
executives was not problematic to the stability of the republic. 
Yet, during the nearly five centuries of the republic, conflicts 
between consuls caused serious problems. 

In 509, with the fall of the monarchy, Rome instituted a 
new Republican government that included two chief magis- 
trates, known as consuls. Originally, the consulship was filled 
only by men of patrician ancestry, that is, descendants of the 
original senatorial families of the previous regal regime. How- 
ever, as Hamilton failed to note, in 367, one of the two consular 
positions was opened to the Roman plebeian class. 

The Roman consuls were annually elected by the patrician- 
dominated Comitia Centuriata. After completing one year of 
service, an ex-consul could seek election again only after a ten 
year interval. In the Republic, the consuls held imperium, 
meaning that they would possess both military and civil power. 
However, any legislation proposed by the consul was subject to 
the approval of another assembly, the Tribunes of the Plebe- 
ians, who could veto any proposals. Further, the consul that 
ordered capital punishments would listen to advice given to 
them by the Senate. Any judicial decree of a consul that or- 
dered capital punishment was subject to appeal to the people. 
Actions taken by one consul were subject to the veto by the co- 
consul. This dual executive thus, had an internal check, that 
prevented any one consul from becoming a tyrant. When a 
military campaign began, one or even both consuls commonly 
left Rome and commanded the army. Of course, this tradition 


" For discussions of these events, see BOAK, supra note 13, at 65-68, 73; LE 
GLAY, supra note 13, at 37-55; Livy, supra note 13, at 223-25, 275-77, 290-92; 
MERIVALE, supra note 13, at 51-52; SCULLARD, supra note 16, at 78-79; STARR, 
supra note 13, at 75-85. 
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carried a risk because one or both consuls could die in battle, 
leaving Rome without one or both executives. 

As one might expect, the two consuls sometimes did not 
agree on an issue. Although the mutual agreement of the con- 
suls served as a critical check on consular power, disagreement 
between the consuls occasionally did not prevent one consul 
from pursuing his desired course. For example, in 59, Gaius 
Julius Caesar and Marcus Calpurnius Bibulus were co-consuls; 
however, the conservative Bibulus often opposed Caesar's pro- 
posals. As a result, Gnaeus Pompeius (Pompey the Great), 
Marcus Licinius Crassus, and Caesar, the members of the polit- 
ical alliance known as the Triumvirate, employed their loyal 
military veterans to harass Bibulus whenever he left his house. 
Accordingly, Bibulus confined himself to his home, allowing 
Caesar to run the state without opposition from his co-consul, 
illegally passing any proposals he wished. 

When Rome faced a particularly menacing threat, the 
government occasionally would resort to a single ruler, known 
as a dictator, who would be charged with quelling the threat. 
The dictatorship usually was to last no longer than six months 
or no longer than needed to complete the dictator's primary 
task. A dictator was appointed by the two consuls with the 
consent of the Senate. Unlike a consul, however, a dictator did 
not exercise control over military matters. Instead, the dictator 
would appoint a master of the cavalry to look after military 
affairs. With respect to political decision-making, a dictator 
enjoyed greater power than a consul; the Tribune of the Plebe- 
ians had no veto power against the acts of a dictator. 

Although historical records are unclear, the first dictator is 
believed to have been appointed around the year 500. The Ro- 
mans frequently resorted to dictators in the fifth century, but 
less often in the fourth century. For instance, when the Volsci, 
a neighboring tribe, invaded Roman territory in 407, Publius 
Cornelius was appointed to eliminate the threat. In the third 
century, the use of dictators had all but died out except for 
brief periods during the Punic Wars. The dictatorship fell into 
disuse as Roman affairs became more stable at home. However, 
in the first century, the dictatorship would be revived. 
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Following years of civil war, in 82, former consul Lucius 
Cornelius Sulla defeated military forces that had supported the 
deceased Roman general Marius. That very same year, with 
the ambitious opposition eliminated and with the support of his 
army, Sulla had himself appointed dictator. However, Sulla 
created a new type of dictatorship. Employing military threats, 
Sulla pressured the Senate into appointing him dictator for life. 
He ruled absolutely until he voluntarily retired in 79. 

Like Sulla, Gaius Julius Caesar was able to gain the dicta- 
torship and hold it longer than the traditional six-month peri- 
od. In 49, after Caesar illegally crossed the Rubicon River and 
entered Italy with his army. Rome was thrown into civil war 
once again. This civil war matched the forces of Caesar against 
those of his former friend, Pompey the Great, who had recently 
become sole consul. In 48, Caesar defeated Pompey in battle at 
Pharsalus in Thessaly. Following this victory, and the subse- 
quent assassination of Pompey in Egypt, Caesar was free to 
rule Italy unopposed. In 46, Caesar made himself dictator for 
ten years and, in 44, made himself dictator for life. 

In The Federalist No. 10, Hamilton neglects to mention 
that dictators such as Caesar and Sulla were not simply check- 
ing the ambitious behavior of fellow Roman demagogues, but 
were pursuing their own ambitious goal of seizing power. Thus, 
the people of Rome did not seek refuge behind these dictators. 
Rather, the dictators forced themselves upon Rome. 

Another powerful magistracy in Rome was the military 
tribune. In frenzied times, when conflict was taking place on 
multiple fronts, two consuls could not meet the demands of the 
situation. In these periods, the patrician-dominated assembly, 
called the Comitia Ccenturiata, would elect from the military 
chiefs, a board of men, who would hold the office of military 
tribune. By 366, however, Rome had ceased to use these mili- 
tary tribunes. 

When military tribunes failed to back each other, the re- 
sults could be disastrous. In 402 for example, Rome was at war 
with several tribes from neighboring territories. In a coordinat- 
ed effort, the Veii, Capanetes, and the Falisci attacked a Ro- 
man fortification under the command of the military tribune 
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Manius Sergius. The situation was desperate for Sergius and 
his only hope was support from the main army group, which 
was camped to his rear. The main army group, however, was 
commanded by a fellow military tribune named Lucius 
Verginius. Unfortunately for Sergius' soldiers, Verginius and 
Sergius shared a mutual enmity for one another. As a result, 
Verginius would do nothing until Sergius asked him for his 
help. Further, Sergius, was too proud to ask his political enemy 
for assistance. Sergius' troops suffered massive losses and the 
survivors were forced to flee the fort and return to Rome in 
defeat. 

In The Federalist No. 70, Hamilton argues that in order to 
achieve maximum efficiency in the American executive, no 
more than one person should serve as the chief executive offi- 
cer. Hamilton pointed to the executive rivalries that occurred in 
Rome in instances such as the conflict between Sergius and 
Verginius." However, Rome's difficulties require some per- 
spective. The Republic survived for almost five-hundred years. 
Practically every year saw the election of a new college of chief 
magistrates in one form or another, either military tribune or 
consul. Yet, the instances of internal consular or tribunal dis- 
sent were relatively rare. 


B. A Multiple Executive Increases the Risk 
of Tyranny: The Decemvirs 


When power therefore is placed in the hands of so small a 
number of men, as to admit of their interests and views being 
easily combined in a common enterprise, by an artful leader, 
it becomes more liable to abuse and more dangerous when 
abused, than if it be lodged in the hands of one man; who 
from the very circumstance of his being alone will be more 
narrowly watched and more readily suspected, and who can- 
not unite so great a mass of influence as when he is associat- 
ed with others. The Decemvirs of Rome, whose name denotes 


78 THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 473-74. 
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their number, were more to be dreaded in their usurpation 
than any ONE of them would have been.? 


In The Federalist No. 70, Hamilton argues that the risk of 
tyranny is greater with a multiple executive than with a single 
executive officer. In order to prove his point, Hamilton directs 
his readers to the decemvirs, a group of rulers that despotically 
dominated Rome in the mid-fifth century B.C.E.” 

The Roman Republic witnessed a continuing power strug- 
gle between the patricians, the wealthy ruling class who en- 
joyed complete control, and the plebeians, the commoners who 
comprised the majority of the city of Rome. One of the major 
sources of tension between the two social classes in ancient 
Rome was the judicial system, which employed a system of 
common law. As common law, the laws were not codified, and 
the patrician magistrates exercised complete discretion in judi- 
cial matters. 

In 462, Gaius Terentilius Harsa, a tribune of the plebeians, 
challenged this discretionary authority. Harsa insisted that the 
laws of Rome be codified. With codification, the magistrates 
would know what the law was and presumably would apply it 
even-handedly to both patricians and plebeians. Initially, this 
proposal did not garner support from the patricians. However, 
after a group of commoners stormed and seized the Capitol, 
they submitted to the plebeian demand. 

The patricians first sent a group of commissioners to 
Greece to observe the methods used to codify laws in the east. 
After this research was complete, Rome interrupted its normal 
magistracy elections and instead appointed the College of 
Decemvirs, ten men to rule the state and draft the laws over a 
period of one year. Each of the ten men had ultimate power 
over the state and rotated command on a daily basis. Further, 
each man was assigned twelve lictors, the traditional guards 


2% THE FEDERALIST No. 70 (Alexander Hamilton), supra note 2, at 479 (foot- 
note omitted). 

*? For discussions of these events, see BOAK, supra note 13, at 78-79, LE 
GLAY, supra note 13, at 43-46; Livy, supra note 13, at 173-201; MERIVALE, supra 
note 13, at 78-82; WELLS, supra note 13, at 24-25. 
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and agents of the Roman consuls who carried fasces, long axes 
bundled with rods, which were the traditional symbol of royalty 
in ancient Rome. 

In March, 451, the first College of the Decemvirs assumed 
power and set to work drafting the law as well as administer- 
ing to the needs of the state. At the end of their year in power, 
the decemvirs had completed ten tables of laws, written on 
large flat sheets of wood. However, the task of codifying the 
laws was incomplete, and so a second College of Decemvirs was 
authorized to finish the task over the next year. 

In May, 450, the second College of Decemvirs began its 
work under the leadership of Appius Claudius, a patrician who 
served with the first College of Decemvirs. During its time in 
power, the second decemvirate would complete a further two 
tables of laws, making a total of twelve tables of laws. How- 
ever, during this second college, the decemvirs began to exer- 
cise a tyrannical hold of Rome. In 450, the decemvirs entered 
the Forum, each surrounded by his twelve lictors. Previously, 
only the one decemvir who was in charge of the state for the 
day would be surrounded by his lictors. Naturally, this display 
served as an overwhelming demonstration of power and served 
to intimidate those who would normally stand up to the 
decemvirs' actions. 

The decemvirs then allowed the patricians to take advan- 
tage of the plebeians without any legal recourse. Young patri- 
cians would crowd around the decemvirs as escorts, stealing 
whatever property they wished from the plebeians and general- 
ly mistreating them. The patricians also resorted to violence 
against the plebeians, scourging some and beheading others. 

In May 449, the decemvirs were supposed to relinquish 
their power. However, they called no elections, and no one was 
appointed in their places. As a result, the people feared that 
these men comprised a new and unstoppable dictatorship. 
Meanwhile, the Sabines and the Aequi, both tribes from the 
areas surrounding Rome, attacked Roman territory, and the 
Roman Army was ordered to engage them. However, even 
when a crisis faced the state from an external source, the 
decemvirs would not stop their tyrannical ways. While out on 
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campaign against the Sabines, one Roman, Lucius Siccius, held 
secret meetings with his comrades in which they discussed the 
possibility of renaming the Tribunes of the Plebeians which 
caused the Roman plebeians to refuse military service and to 
secede by migrating to the Aventine Hill. News of these meet- 
ings found its way to the decemvirs, who then promptly ar- 
ranged for Siccius' assassination. 

However, the greatest outrage of the decemvirs, and ulti- 
mately the source of their downfall, was the attempted enslave- 
ment of a plebeian girl named Verginia. Decemvir Appius Clau- 
dius had become infatuated with Verginia despite her betrothal 
to a plebeian. In a scheme to have his way with the girl, 
Appius created the false charge that Verginia was actually a 
daughter of a slave and, moreover, that she was born at one of 
bis agent's estate. If true, Verginia would have been the prop- 
erty of Appius’ agent, who would naturally give Appius access 
to her. Verginia's father, Verginius, went to the Forum and ap- 
pealed to Appius Claudius to drop his false accusation. When 
Appius refused to listen to his pleas, Verginius grabbed a 
butcher's knife and thrust it into Verginia. 

Vergenius' defiance of the decemvirs was well received by 
the plebeians. Verginius then rushed to the legions, which were 
still on campaign, and successfully urged them to come to 
Rome and occupy the Aventine Hill as a demonstration of re- 
volt. Powerless, the decemvirs were forced to relinquish their 
positions. Shortly thereafter, a new government was elected 
which was identical to the government preceding the two Col- 
leges of Decemvirs. Justice was restored; the twelve tables of 
law would be equally administered to plebeian and patrician 
alike. Appius Claudius and another decemvir committed suicide 
after being taken into custody by the new Roman government. 
The other eight decemvirs would flee Rome forever and, in 449, 
the state seized their property. 

In The Federalist No. 70, Hamilton warns of the dangers of 
having multiple executives ruling a country. By using the ex- 
ample of the decemvirs, Hamilton argues a that a body of mul- 
tiple official with common interests can become oppressive. 
Hamilton asserts that a better system is the single executive 
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who will be less prone to act on any tyrannical impulses than 
would be a group of men. 


V. STRUCTURING GOVERNMENT 


In constructing a new governmental system, the Framers 
had to face such questions as how the new national govern- 
ment would interact with the existing state governments and 
what sorts of internal checks would prevent tyranny. Although 
Madison believed that he was moving beyond the political sci- 
ence of the past, he still sought to learn from history.” In 
classical Rome, he found assistance in the stories of Rome's 
early leaders, in its assemblies with overlapping jurisdictions, 
in the senate as an internal governmental check and in the 
employment of tribunes as a popular check on the patrician 
senate. 


A. Creating a Constitution by Assembly: Rome's 
Early Lawgivers 


It is not a little remarkable that in every case reported by 
antient history, in which government has been established 
with deliberation and consent, the task of framing it has not 
been committed to an assembly of men; but has been per- 
formed by some individual citizen, of pre-eminent wisdom and 
approved integrity. .. . The foundation of the original govern- 
ment of Rome was laid by Romulus; and the work completed 
by two of his elective successors, Numa, and Tullius Hostilius. 
On the abolition of Royalty, the Consular administration was 
substituted by Brutus, who stepped forward with a project for 
such reform, which he alleged had been prepared by Servius 
Tullius, and to which his address obtained the assent and 
ratification of the Senate and people... . History informs us 
likewise of the difficulties with which these celebrated reform- 


? See, eg, DOUGLASS ADAIR, FAME AND THE FOUNDING FATHERS 93-106 
(1974) (linking Madison's political science particularly to David Hume), GORDON 
Woop, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 606-15 (1969) 
(stating that Madison and the other Framers saw themselves correcting the errors 
of the old political science to create a new political order). 
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ers had to contend; as well as of the expedients which they 
were obliged to employ, in order to carry their reforms into ef- 
fect. . . . If these lessons teach us, on one hand, to admire the 
improvement made by America on the ancient mode of pre- 
paring and establishing regular plans of government; they 
serve not less on the other, to admonish us of the hazards and 
difficulties incident to such experiments, and of the great im- 
prudence of unnecessarily multiplying them. 

Is it an unreasonable conjecture that the errors which 
may be contained in the plan of the Convention are such as 
have resulted rather from the defect of antecedent experience 
on this complicated and difficult subject, than from a want of 
accuracy or care in the investigation of it; and consequently 
such as will not be ascertained until an actual trial shall have 
pointed them out? This conjecture is rendered probable, not 
only by many considerations of a general nature, but by the 
particular case of the articles of confederation. It is observable 
that among the numerous objections and amendments sug- 
gested by the several States, when these articles were submit- 
ted for their ratification, not one is found which alludes to the 
great and radical error, which on actual trial has discovered 
itself.” 


In The Federalist No. 38, James Madison notes a succes- 
sion of Roman heroes who enjoy the reputation of single-hand- 
edly making drastic improvements in the City of Rome.” In 
doing so, he notes that a prevalent theme among the ancient 
civilizations was that of the lone ruler single-handedly building 
the state. These individual heroes stand in contrast to the large 
number of delegates from several states who together shaped 
America’s Constitution. Madison subtly suggests that a better 
way to construct a government is to employ a delegation of 
thoughtful individuals of good will, and that it makes sense to 


2 THE FEDERALIST No. 38 (James Madison), supra note 2, at 239-41. 

3 For discussions of these events, see BERNSTEIN, supra note 1, at 231; 
BLOCH, supra note 13, at 42-62; BOAK, supra note 13, at 33-40; LE GLAY, supra 
note 13, at 19-27, 487.88, 508; LIVY, supra note 13, at 5-79; MERIVALE, supra 
note 13, at 47-69, 
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try out this thoughtful plan of government before rejecting it or 
attempting to amend it. 

The first Roman lawgiver to whom Madison refers is 
Romulus. According to one legend, Aeneas, the Trojan hero, 
was blown off course by Juno and landed in Italy. Aeneas mar- 
ried a member of the powerful Laurentes royal clan and ruled 
over their territory until he drowned in the brook Numicius. 
His son, Ascanius, then founded the city of Alba Longa, where 
Aeneas' descendants remained as leaders. However, after 300 
years had passed, Numitor and Amulius, both brothers and 
members of Aeneas' royal lineage, became rivals, and the evil 
Amulius ousted Numitor from the throne. Amulius then 
learned that his niece, Rhea Silva, had given birth to twins 
who were fathered by the god, Mars. 

Upon realizing that the twins, Romulus and Remus, stood 
to inherit the throne of Alba, Amulius ordered them thrown in 
the Tiber River. With Romulus and Remus out of the way, 
Amulius was then secure in bis rule. However, the two infants 
did not perish, but instead floated downstream and landed on 
the riverbank. There, they were rescued and fed by a she-wolf. 
Following their rescue, Romulus and Remus were discovered by 
Faustulus, a shepherd, who took the two boys in and raised 
them. When they were old enough, Romulus and Remus re- 
turned to Alba and exacted revenge on their great uncle by 
killing him. Leaving their grandfather to run Alba, they then 
set out on their own to found a new city. 

When the twins arrived at the site where the shepherd had 
raised them, Remus saw six vultures, which he took as a sign 
that he would rule the new city. However, Romulus later saw 
vultures as well, but double in number. Romulus interpreted 
the greater number to mean that he was to rule the new city. 
Each brother was proclaimed king by his respective followers, 
and Romulus and Remus each selected one of the nearby seven 
hills on which to start his kingdom. However, according to one 
legend, Romulus would later kill his brother Remus after 
Remus tauntingly jumped over the wall of Romulus' fledgling 
fortifications. After the murder of Remus, Romulus remarked, 
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“so shall perish all who attempt to pass over our walls," and, 
after 753 B.C., he was ruler of the city. 

This city on the Tiber River would later be named Rome to 
honor its founder, Romulus. While king, Romulus took many 
Steps to ensure the stability of the city. To build up the popula- 
tion, he declared the areas of the Palatine and Capitoline Hills 
to be places of refuge, which attracted diverse settlers from the 
surrounding regions. In order to maintain the population, he 
needed an influx of women to mate with his predominantly 
male subjects. As a solution, Romulus arranged to have a festi- 
val honoring the god Consus with a neighboring tribe called the 
Sabines. After the Sabines were too intoxicated to resist, the 
men of Rome grabbed the Sabine women and carried them 
back to the fortified city of Rome. This incident became known 
as the “Rape of the Sabines." 

Naturally, conflict opened up between the Romans and the 
Sabines, but, when Rome was on the verge of defeat, Romulus 
prayed to the god Jupiter and promised to construct a temple 
in his honor if he would deliver the Romans from peril. Jupiter 
answered the prayer and the Romans were able to turn the 
tide of the battle. It was at this point that the Sabine women, 
who had been captured by the Romans, intervened on the bat- 
tlefield and were able to make peace between the men. After 
this, Romulus and the Sabine king, Titus Tatius, would co-rule 
Rome in harmony. Thus, Romulus' plan to ensure the growth of 
the Roman population was a success. Rome now had an influx 
of much needed women, and Rome achieved peace with the 
neighboring Sabine tribe. 

Romulus ruled over Rome for a total of thirty-seven years. 
During his long rule, Romulus is credited with creating Rome's 
governmental structures. To assist in ruling the state, he chose 
one hundred people and assigned them positions in the Senate. 
These early senators were known as "patres." Their descen- 
dants would also achieve positions of power in Rome as the 
hereditary ruling class known as the patricii (patricians). Fur- 
ther, he permitted the commoners to create an assembly and 
gave it a code of law. In 716, Romulus mysteriously disap- 
peared, leaving the city of Rome without a ruler. 
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Following a year without a ruler, Numa Pompilius as- 
sumed control as Rome's second king. Of Sabine descent and of 
a highly religious nature, he established Rome's religious foun- 
dation. Because he saw how destructive military life was to 
morality, he endorsed a peaceful way of life. To this end he 
commissioned the construction of the Temple of Janus. The 
doors on this temple were to be closed whenever Rome was at 
peace. The doors remained closed for Pompilius' entire reign. 
However, as an indicator of Roman military policy and the 
rareness of peace, the gates of Janus were shut for only two 
short periods afterwards: once after Manlius' consulship at the 
end of the First Punic War in 241, and once again during the 
reign of Caesar Augustus in 29. 

In his creation of Rome's religion, Pompilius set up a reli- 
gious hierarchy of priests. He established priest positions 
(flamines) to honor Jupiter, Mars and Quirinus, and the 
pontifex maximus, the position of high priest. Through the 
efforts of Pompilius, the Alban cult of Vesta was transferred to 
Rome. Pompilius also developed the Roman calendar. 

After Pompilius death in 673, the Senate ratified the 
choice of Tullus Hostilius as the third king of Rome.“ 
Hostilius, a warlike leader, stood in stark contrast to Pompilius 
and his peaceful ways. Hostilius would bring power to Rome by 
subjecting the tribes surrounding the city to war and defeat. 
However, Hostilius also was committed to construction projects, 
such as his construction of the Curia Hostilia, built as the 
Senate House at the base of the Capitoline Hill. 

In 641, following the disappearance of Tullus Hostilius, 
Ancus Marcius reigned over Rome. With Marcius' death came 
an end the line of kings from the Sabine tribe. In their place, 
the Senate elected the first in a line of three kings of Etruscan 
origin, Tarquinius Priscus. In 578, the sons of Ancus Marcius 
assassinated Tarquinius Priscus. In the wake of the murder, 
Priscus’ wife, Tanaquil installed their adopted son, Servius 
Tullius as the king of Rome. 


* Although Hamilton spells his name "Tullius Hostilius," today, scholars also 
spell it "Tullus Hostilius." 
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Servius Tullius enjoys the reputation as one of the most 
important statesmen in Roman history. During his rule, he 
took considerable measures to improve the infrastructure of 
Rome. Among his most important accomplishments was the 
division of the classes in Rome. Tullius established five classes, 
each divided into centuries, and created the Comitia 
Centuriata, which made various political decisions. 

Tullius also extended the physical borders of Rome by 
expanding the city to the Viminal and Quirinal Hills. He then 
constructed a wall that surrounded all seven hills of Rome. He 
thus marked the boundary of Rome as it would stand through- 
out the Republican Era. 

As with many rulers of Rome, Servius Tullius' life was cut 
short by murder. Tullius' daughter, Tullia, had married an 
equally ambitious man named Lucius Tarquinius. Upon learn- 
ing that Servius Tullius intended to hand the power of Rome 
over to the Senate, Lucius fell upon Tullius and threw him 
down a flight of stairs. Afterward, Tullia, Tullius’ own daugh- 
ter, ran him over with a chariot. Despite the boldness of these 
acts, the Senate acquiesced to the argument that this was a 
legitimate usurpation and not murder. As a result, Lucius 
Tarquinius became the ruler of Rome. 

The Tarquin line of kings would end after the acts by 
Lucius' son, Sextus Tarquinius, caused a revolution. After he 
raped the wife of a wealthy patrician, a group of patricians 
staged a revolt in order to gain liberty from the king and his 
family. In the wake of the revolt led by Junius Brutus in 509, 
the Tarquin royal family was exiled from Rome. The expulsion 
of the king marked the end of Roman monarchies and the be- 
ginning of the Republican Period. 

The Senate created the position of consul to lead the gov- 
erning of the state and Lucius Junius Brutus and Lucius 
Tarquinius Collatinus became the first consuls. Brutus set out 
a new model of government, which was said to be the model 
designed by former king Servius Tullius. Brutus and Collatinus 
returned the Senate to its original number; it had been drasti- 
cally reduced by Lucius Tarquinius. The two consuls also 
helped the plebeians by re-establishing many of the rights that 
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Lucius Tarquinius had revoked. The plebeians were allowed to 
have their own judges and the right to appeal to their own 
respective tribes. In a show of dramatic devotion to the newly 
emerging republic, Brutus ordered the execution of two of his 
own sons when he learned that they were participating in a 
plot to restore Lucius Tarquinius to power. Brutus' consulship 
ended when he died in battle resisting an army raised by the 
Tarquin royal family. 

Interestingly, it was not Brutus who was responsible for 
the ban on royalty in Rome. Rather it was a consul, named 
Publius Valerius, who pronounced that there would be no more 
kings ruling Rome. As an honor, the people called Valerius 
“Publicola,” meaning “people-lover,” because of his work in 
founding the Republican government. The authors of The Fed- 
eralist chose his name, “Publius” as the pen name with which 
they would sign their contributions to the debate over ratifica- 
tion. 

In The Federalist No. 38, Madison notes how the founda- 
tions of Roman government were laid by individuals acting 
single-handedly, specifically, Romulus, Numa Pompilius, Tullus 
Hostilius, Servius Tullius, and Brutus. This method is in con- 
trast to the method that the United States adopted in drafting 
its Constitution. Madison argues it is safer in the planning of a 
new government to use a number of framers, as opposed to one 
man. One man, he argues, can be easily corrupted and infringe 
upon the liberties of the people. Thus, a group, like the gather- 
ing in Philadelphia in 1787, was the safest way to create a gov- 
ernment and protect the liberties of the citizens. 


B. Multiple Legislatures: The Comitia Centuriata 
and the Comitia Tributa 


I FLATTER myself it has been clearly shewn in my last 
number, that the particular States, under the proposed Con- 
stitution, would have CO-EQUAL authority with the Union in 
the article of revenue, except as to duties on imports... . 

... It is well known, that in the Roman Republic the 
Legislative authority in the last resort, resided for ages in two 
different political bodies; not as branches of the same Legisla- 
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ture, but as distinct and independent Legislatures, in each of 
which an opposite interest prevailed; in one, the Patrician—in 
the other, the Plebeian. Many arguments have been made 
adduced to prove the unfitness of two such seemingly contra- 
dictory authorities, each having power to annul or repeal the 
acts of the other. But a man would have been regarded as 
frantie, who should have attempted at Rome, to disprove their 
existence. It will readily be understood, that I allude to the 
COMITIA CENTURIATA, and COMITIA TRIBUTA. The former, in 
which the people voted by Centuries, was so arranged as to 
give a superiority to the Patrician interest: in the latter, in 
which numbers prevailed—the Plebeian interest had an entire 
predominancy. And yet these two Legislatures co-existed for 
ages, and the Roman Republic attained to the utmost height 
of human greatness. 

In the case particularly under consideration, there is no 
such contradiction as appears in the example cited, there is 
no power on either side to annul the acts of the other. And in 
practice, there is little reason to apprehend any inconve- 
nience; because, in a short course of time, the wants of the 
States will naturally reduce themselves within a very narrow 
compass; and in the interim, the United States will, in all 
probability, find it convenient to abstain wholly from those 
objects, to which the particular States would be inclined to 
resort.” ` 


In this paper, Alexander Hamilton argues in favor of per- 
mitting both the individual states and the federal government 
to impose taxes. In order to counter any criticism that there 
would be conflicts between these dual systems, Hamilton draws 
an analogy to the legislative assemblies of classical Rome and 
their overlapping jurisdictions.” In the Republican Era, the 
Roman institutions of the Comitia Centuriata and the Comitia 
Tributa had similar responsibilities and powers; however, their 


35 THE FEDERALIST No. 34 (Alexander Hamilton), supra note 2, at 209-10. 

* For discussions of this topic, see generally BOAK, supra note 13, at 79-81; 
MICHAEL GRANT, THE HISTORY OF ROME 28, 69 (Charles Scribner's Sons 1978); LE 
GLAY, supra note 13, at 56-57, 60, 508; Livy, supra note 13, at 70; MERIVALE, 
supra note 13, at 208; SCULLARD, supra note 16, at 128-30; STARR, supra note 13, 
at 54-59. 
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interests were biased toward different classes of society, and 
they followed different operating procedures. 

According to legend, after Servius Tullius assumed the 
throne in 578 B.C.E., he made many improvements to the Ro- 
man infrastructure, including establishing the Comitia 
Centuriata. Previously, there had been only the Comitia 
Curiata, which was based on a clan system, in which the 
Populus Romanus was divided into three tribes and then subdi- 
vided into ten groups (curiae) per tribe. Under the earlier sys- 
tem, members of the Comitia Curiae could vote on such mat- 
ters as declaring war and appointing priests to various reli- 
gious positions. 

Underlying the creation of the Comitia Centuriata was a 
new system of political organization. The government took a 
census of every free person within Roman territory and record- 
ed his or her wealth. The people were then organized into one 
of five classes, which were divided into a total of 193 centuries. 
The first class encompassed the wealthiest portions of Roman 
society, including eighty centuries of wealthy citizens and 
eighteen centuries of the knightly class, known as equestrians. 
The classes were arranged such that the wealthiest Romans 
fell into the first class and the members were progressively 
poorer from class one to class five. When it came time to vote 
on an issue, the voting started with the first class and then 
proceeded onto the second class and so forth until a majority 
was reached. However, because ninety-eight of the one hundred 
ninety-three centuries were in the first class, there was usually 
a majority as soon as the first class voted. Thus, the political 
power in Rome remained firmly in the hands of the patricians, 
who comprised the first voting class. 

Although the Comitia Centuriata did lose some of its im- 
portance as time passed, the comitia nonetheless retained 
many of its duties throughout the Republican Era. The Comitia 
Centuriata remained responsible for selecting military leaders, 
censors, consuls, and other senior magistrates. However, be- 
cause its size made it cumbersome, the Comitia Centuriata, 
was rarely convened to make decisions on the day-to-day opera- 
tions of the Republic. Instead, the much smaller and therefore 
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more practical Senate oversaw the general matters of the 
State. 

In stark contrast to the patrician-dominated Comitia 
Centuriata was the Comitia Tributa (tribal assembly). This as- 
sembly was organized in 312 by Appius Claudius and was 
based on a tribal system similar to that of the Comitia Curiata. 
The assembly consisted of thirty-five tribes, with each a Roman 
citizen assigned to one of the tribes. 

When voting on an issue, the Comitia Tributa favored the 
masses of Roman plebeians while the Comitia Centuriata fa- 
vored the patrician class. The strong plebeian control of the 
Comitia Tributa stemmed from the equality in the voting 
scheme of the assembly. Instead of reserving the majority of 
voting units for patricians, it provided a system for represent- 
ing Roman society in proportion to Rome's actual class composi- 
tion. Thus, the small number of patricians was dwarfed by the 
significantly larger number of free Roman plebeians. A tribe's 
vote was simply determined by counting the number of people 
from that tribe in attendance on the day of the vote. Because 
the plebeians could muster a much larger number of votes than 
the patricians, they held sway. However, the patricians exer- 
cised a check on this system. As with the Comitia Centuriata, 
the Comitia Tributa could vote on only those legislative propos- 
als that the Senate had promulgated 

The duties of the Comitia Tributa were of less significance 
than those of the Comitia Centuriata. It would elect minor 
magistrates such as tribunes, aediles and quaestors. However, 
by 287, both the Comitia Centuriata and the Comitia Tributa 
had the power to legislate. Further, because of the relative ease 
of holding a vote in the Comitia Tributa, consuls would increas- 
ingly take their legislative proposals to that assembly in order 
to avoid convening the larger and more complex Comitia 
Centuriata. Therefore, it became increasingly more common for 
legislation, called plebiscites, to come from the Comitia Tributa. 

In T'he Federalist No. 34, Hamilton argues that governmen- 
tal bodies with overlapping duties can exist contemporaneously. 
Ín classical Rome, there were two such legislative assemblies 
with overlapping duties, the Comitia Centuriata and the 
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Comitia Tributa. The long life of the Republic indicates that 
establishing redundant legislatures will not necessarily cripple 
a state. Hamilton extends this argument to declare that the 
United States can have a dual system of taxation, with both 
individual states and the federal government possessing the 
power to levy taxes to suit their needs. However, Hamilton 
wrote as an advocate and did not discuss differences between 
the Roman and proposed American systems, in particular, the 
domination of the Roman Senate over both assemblies and 
Rome's unitary government as opposed to the dual federal-state 
governmental system in the United States. Such an analysis 
would require addressing many questions about whether these 
differences make the historical analogy apposite, a task per- 
haps not appropriate for the newspaper column that Hamilton 
was writing. 


C. The Senate as an Internal Governmental Check 


It adds no small weight to all these considerations, to 
recollect, that history informs us of no long lived republic 
which had not a senate. Sparta, Rome and Carthage are in 
fact the only states to whom that character can be ap- 
plied. . . . These examples, though as unfit for the imitation, 
as they are repugnant to the genius of America, are notwith- 
standing, when compared with the fugitive and turbulent 
existence of other antient republics, very instructive proofs of 
the necessity of some institution that will blend stability with 
liberty. . . . The people can never wilfully betray their own in- 
terests: But they may possibly be betrayed by the representa- 
tives of the people; and the danger will be evidently greater 
where the whole legislative trust is lodged in the hands of one 
body of men, than where the concurrence of separate and 
dissimilar bodies is required in every public act.” 


* THE FEDERALIST No. 63 (James Madison), supra note 2, at 426. At the 
Constitutional Convention, Madison also recognized that although the United 
States lacked the hereditary distinctions of classical times, there still were class 
differences that justified having a senate that contributed to the stability of gov- 
ernment: 
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In The Federalist No. 63, James Madison stresses the im- 
portance of a senatorial body in the proposed national govern- 
ment and supports his position with examples from Carthage, 
Rome and Sparta. With these examples, Madison argues that 
an important part of a long-lived republic is a senate that 
serves in conjunction with the lower legislative body and the 
executive in a system of checks and balances.? 

The foundations of the Roman Senate date back to the 
time of Romulus, the founder of ancient Rome. In 753 B.C.E., 
Romulus established a council of elders that became known as 
the Senate. This body of one hundred men served as his advi- 
sory council. Romulus elevated the members of the Senate to 
the status of patres (fathers of Roman society). As a result, 


In all civilized Countries the people fall into different classes having a 
real or supposed difference of interests. There will be creditors land] 
debtors, farmers, merchants [and] manufacturers. There will be particu- 
larly the distinction of rich [and] poor. It was true as had been 
observed. (by Mr. Pinkney) we had not among us those hereditary dis- 
tinctions, of rank which were a great source of the contests in the an- 
cient Governments as well as the modern States of Europe, nor those 
extremes of wealth or poverty which characterize the latter. We cannot 
however be regarded even at this time, as one homogeneous mass, in 
which every thing that affects a part will affect in the same manner the 
whole. 
MADISON'S NOTES, supra note 6, at 194 (acknowledging the observation of Charles 
Pinckney of South Carolina that in the United States, distinctions based on class 
and wealth were not as pronounced as in other contries. Id. at 185.) (some words 
have been modernized from their original form) (parentheses in original) At the 
Constitutional Convention, Hamilton asserted that liberty leads to inequality: 


It was certainly true: that nothing like an equality of property existed: 
that an inequality would exist as long as liberty existed, and that it 
would unavoidably result from that very liberty itself. This inequality of 
property constituted the great land] fundamental distinction in Society. 
When the Tribunitial power had levelled [sic] the boundary between the 
patricians [and] plebeians, what followed? The distinction between rich 
[and] poor was substituted. 
MADISON'S NOTES, supra note 6, at 196. For a discussion of the Roman tribunes, 
see infra note 37 and accompanying text. 
* For discussions of the Roman Senate, see BOAK, supra note 13, at 40-43, 
67, 82; LE GLAY, supra note 13, at 51-52, 488, 510; MERIVALE, supra note 13, at 
60-61; STARR, supra note 18, at 54-59. 
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their descendants would inherit the privileged noble status of 
patricii (patricians). 

With the fall of the Roman monarchy in 509 B.C.E., the 
Senate took on new duties. Now composed of three hundred 
men, the Senate served as an advisory board and convened 
when summoned by one of the two consuls or a praetor, the 
magistrate responsible for the administration of justice and 
sometimes the governor of a Roman province. In addition to its 
advisory role, the Senate exercised control over public finances 
and oversaw public works projects. It also had a major voice in 
foreign policy and oversaw the administration of the ever-grow- 
ing number of Roman provinces. 

The significance of the Roman Senate to the Framers of 
the American Constitution related not just to its duties, but 
also to its function in the Roman system of checks and balanc- 
es. The Roman Senate could veto any legislation put forth by 
the various popular assemblies. In theory, the consuls had the 
ability to disregard suggested courses of action given by the 
Senate; however, a consul rarely ignored the advice of the Sen- 
ate. Further, magistrates, known as Tribunes of the Plebs, 
could veto proposals made by any level, including those made 
by a consul, the Senate or the popular assemblies . 

It was this system of checks and balances that 
Montesquieu used as the basis for his The Spirit of the Laws, 
which, in turn, inspired the American Framers to create a sys- 
tem of checks and balances.” 

As the Republic grew older the criteria for membership in 
the Senate evolved. In the early Republic, only the male patri- 
cian descendants of the original senators qualified for the Sen- 
ate. Those chosen from these noble clans served for life, subject 
to dismissal only for grave public or private wrongdoings. The 


* In The Federalist, Publius expressly refers to Montesquieu eight times. THE 
FEDERALIST No. 9 at 52-54, 56 (Alexander Hamilton), No. 43 at 292, 295 (James 
Madison), No. 47 at 324027, 328 (James Madison), No. 78 at 523 N.*, 523 nt 
(Alexander Hamilton), supra note 2. At the Constitutional Convention, Madison 
explicitly referred to him twice, and Randolph explicitly referred to him once. See 
MADISON’S NOTES, supra note 6, at 224 (Madison), 268 (Edmund Randolph), 311 
(Madison). 
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commoners, known as plebeians, were denied access to all posi- 
tions of importance in the Republic with the exception of the 
position of the Tribune of the Plebs. However, in 367, after 
years of political unrest caused by the underrepresented plebe- 
ians, the Senate accepted a plebiscite proposed by two tribunes, 
Gaius Licinius and Lucius Sextius, that called for one of the 
two consulship positions to be held by a plebeian. With the 
plebeians' ability to hold the highest office in Rome also came 
the ability to serve in the Senate. Thus, the traditional aristo- 
cratic hold on the government was broken. 

In The Federalist No. 63, Madison argues for a senate as a 
way to respond to threats to liberty that loom over a republic 
with only one legislative body. In partial support of his argu- 
ment, Madison points to the ancient societies that possessed a 
senatorial body as proof that a senate can have a stabilizing 
effect on a society. Although Madison notes that the United 
States cannot mimic the exact functioning of these bodies, he 
nonetheless argues that liberty in these ancient societies was 
secure because of a senate's stabilizing effect on a Republic. 

Perhaps ironically, Madison did not serve in the first Sen- 
ate because of the opposition of Patrick Henry, who had op- 
posed the new Constitution. Madison wrote to Thomas Jeffer- 
son: 


They made me a candidate for the Senate, for which I had not 
allotted my pretensions. The attempt was defeated by Mr. 
Henry, who is omnipotent in the present legislature, and who 
added to the expedients common on such occassions, a public 
philippic against my federal principles.“ 


D. The House of Representatives as an 
Internal Check: The Tribunes 


Lastly, in Sparta, we meet with the Ephori, and in Rome 


with the Tribunes; two bodies, small indeed in number, but 


* THE WRITINGS OF JAMES MADISON 313 (Gaillard Hunt ed., G.P. Putnam's 
Sons 1904). 
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annually elected by the whole body of the people, and consid- 
ered as the representatives of the people, almost in their pleni- 
potentiary capacity. ... 

From these facts, to which many others might be added, 
it is clear that the principle of representation was neither 
unknown to the antients, nor wholly overlooked in their polit- 
ical constitutions. 


The tribunes of Rome, who were the representatives of 
the people, prevailed, it is well known, in almost every contest 
with the senate for life, and in the end gained the most com- 
plete triumph over it. This fact is the more remarkable, as 
unanimity was required in every act of the tribunes, even 
after their number was augmented to ten. It proves the 
irresistable force possessed by that branch of a free govern- 
ment, which has the people on its side... . 

Besides the conclusive evidence resulting from this as- 
semblage of facts, that the federal senate will never be able to 
transform itself, by gradual usurpations, into an independent 
and aristocratic body; we are warranted in believing that if 
such a revolution should ever happen from causes which the 
foresight of man cannot guard against, the house of represen- 
tatives with the people on their side will at all times be able 
to bring back the constitution to its primitive form and 
principles.*' 


The only objection which remains to be canvassed is that 
which would substitute the proportion of two thirds of all 
members composing the senatorial body to that of two thirds 
of the members present. It has been shewn under the second 
head of our inquiries that all provisions which require more 
than the majority of any body to its resolutions have a direct 
tendency to embarrass the operations of the government and 
an indirect one to subject the sense of the majority to that of 
the minority. This consideration seems sufficient to determine 
our opinion, that the convention have gone as far in the 
endeavour to secure the advantage of numbers in the forma- 


* THE FEDERALIST No. 63 (James Madison), supra note 2, at 428, 430-31; see 
also supra Part V.C. (discussing the Roman Senate and Madison's argument on 
the necessity of a senate). 


436 Cicero and Modern Law 


478 MISSISSIPPI LAW JOURNAL (Vol. 75 


tion of treaties as could have been reconciled either with the 
activity of the public councils or with a reasonable regard to 
the major sense of the community. If two thirds of the whole 
number of members had been required, it would in many cas- 
es from the non attendance of a part amount in practice to a 
necessity of unanimity. And the history of every political 
establishment in which this principle has prevailed is a his- 
tory of impotence, perplexity and disorder. Proofs of this prop- 
osition might be adduced from the examples of the Roman 
tribuneship, the Polish diet and the states general of the 
Netherlands; did not an example at home render foreign pre- 
cedents unnecessary.“ 


In discussing the tribunes of Rome, Madison is arguing for 
the necessity of an American senate. As Madison points out, 
there were countervailing elected bodies in ancient civiliza- 
tions, for example, Rome’s tribune of the plebeians, an elected 
position, beginning in the early Roman Republic and lasting 
well into its later years.“ Madison views the tribuneship as a 
check against the potential tyranny of the Senate. Under 
America’s proposed constitution, the Senate was expected to be 
elected by state legislatures and not directly by the people.“ 
He argues that the popularly elected House of Representatives 
would furnish a check analogous to that imposed by the Roman 
tribunes. 

In The Federalist No. 75, Hamilton also uses the tribunes 
in his argument. However, in contrast to Madison, Hamilton 
uses the tribunes to illustrate the ineffectiveness of a political 
body when unanimity is required among its member in order to 
pass legislation. In this paper, Hamilton was arguing for the 
proposition that the President should have the power to make 
treaties with the advice and consent of “two-thirds of the mem- 


“ THE FEDERALIST No. 75 (Alexander Hamilton), supra note 2, at 507-08. 

5 For discussions of the Roman tribunes, see BOAK, supra note 13, at 62-65; 
LE GLAY, supra note 13, at 51, 55-56, 508, 512; STARR, supra note 13, at 15. 

* "The Senate of the United States shall be composed of two Senators from 
each State, chosen by the Legislature thereof, for six Years; and each Senator 
shall have one vote.” U.S. CONST. art. I, $ 3. In 1913, the Constitution was 
amended to mandate popular election of senators. See id. amend. XVII. 
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bers present,” as opposed to “two-thirds of all the members of 
the senate." According to Hamilton, requiring an approving 
vote of two-thirds of all senators would encourage dissenting 
senators to absent themselves to effectively veto the treaty. 
Their absences, Hamilton points out, would necessitate a 
unanimous vote by those present, and requiring a unanimous 
approval for government actions would result in considerable 
governmental inefficiency. To support his argument against 
unanimous votes, Hamilton refers to the Roman Tribunes and 
claims that the tribunes could act only when they reached a 
unanimous decision. 

Classical Rome endured much strife because of the imbal- 
ance of power between the ruling class of patricians and the 
underrepresented masses of plebeians. In 446 B.C.E., in re- 
sponse to the threat of civil unrest and possible civil war, the 
patricians approved the plebeians’ proposal for the appointment 
of four magistrates, called the Tribunes of the Plebeians. The 
number of tribunes would later expand to ten. By gaining this 
magistracy, the plebeians gained a voice in the government 
that helped bridge the gap between the rule of the patricians 
and the needs of the plebeians. 

The tribunes enjoyed considerable power and could veto 
any action taken by other magistrates, even consuls. Moreover, 
their bodies were considered sacrosanct. It was a crime punish- 
able by death without trial for anyone to disregard the 
tribune's veto or to violate the sanctity of his body. A tribune 
also could offer protective amnesty (auxilium) to anyone who 
requested the tribune's assistance. This power of protection ran 
so far as to prevent other magistrates from interfering with 
those who had been granted amnesty. However, although Ham- 
ilton suggests that tribunes had to act with unanimity, the 
historical record does not support his contention. 

The tribunes were connected to the four tribes of the as- 
sembly of tribes, the Comitia Tributa, which represented each 
of four geographic regions within the city of Rome. The four tri- 
bunes were elected annually, with each serving as the head of 


1 THE FEDERALIST No. 75 (Alexander Hamilton), supra note 2, at 504, 
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one of the four tribes. They were originally drawn from only 
the plebeian class; however, at the end of the Roman Republic, 
Emperor Augustus proclaimed that the Emperor would hold 
the new position of tribune for life. 

Although Madison fails to make mention of the fact, the 
elected tribunes were not free of corruption. Starting in 377, 
two tribunes and champions of the plebeians, C. Licinius and 
L. Sextius, were reelected to office ten times and began to 
cause great political turmoil by boycotting important magis- 
tracy elections for other positions. Through the use of their veto 
power, they virtually stopped the patrician consuls from exer- 
cising any power. 

Whenever grave danger faced the city, the Senate could 
appoint a dictator who would wield ultimate power. In general, 
Rome relied on dictators quite frequently during the fifth and 
fourth centuries B.C.E. and less frequently later on, except 
during the Punic Wars against Carthage starting in the mid 
third century. When a dictator held sway, a tribune lacked a 
veto power over his actions and thus lacked any power. 

In The Federalist No. 63, Madison contends that the Unit- 
ed States needs a senatorial body but argues that a senate will 
not become excessively powerful. Just as the Roman tribunes 
could check the power of aristocratic government, the proposed 
House of Representatives could check the Senate: *[N]othing 
will be able to maintain even the constitutional authority of the 
senate, but such a display of enlightened policy, and attach- 
ment to the public good, as will divide with that branch of the 
legislature, the affections and support of the entire body of the 
people themselves." 


VI. THE PROBLEM OF THE STANDING ARMY 
Security against foreign danger is one of the primitive 
objects of civil society. It is an avowed and essential object of 


the American Union. The powers requisite for attaining it, 
must be effectually confided to the foederal councils. 


** THE FEDERALIST No. 63 (James Madison), supra note 2, at 431. 
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The fifteenth century was the unhappy epoch of military 
establishments in time of peace. They were introduced by 
Charles VII[ ] of France. All Europe has followed, or been 
forced into the example. Had the example not been followed 
by other nations, all Europe must long ago have worne the 
chains of a universal monarch. Were every nation except 
France now to disband its peace establishment, the same 
event might follow. The veteran legions of Rome were an 
overmatch for the undisciplined valour of all other nations, 
and rendered her mistress of the world. 

Not the less true is it, that the liberties of Rome proved 
the final victim to her military triumphs, and that the liber- 
ties of Europe, as far as they ever existed, have with few 
exceptions been the price of her military establishments. A 
standing force therefore is a dangerous, at the same time that 
it may be a necessary provision. ... America, united with a 
handful of troops, or without a single soldier, exhibits a more 
forbidding posture to foreign ambition, than America disunit- 
ed, with an [sic] hundred thousand veterans ready for com- 
bat.... 


A bad cause seldom fails to betray itself. Of this truth, 
the management of the opposition to the Federal Government 
is an unvaried exemplification. But among all the blunders 
which have been committed, none is more striking than the 
attempt to enlist on that side, the prudent jealousy enter- 
tained by the people, of standing armies. The attempt has 
awakened fully the public attention to that important subject; 
and has led to investigations which must terminate in a thor- 
ough and universal conviction, not only that the Constitution 
has provided the most effectual guards against danger from 
that quarter, but that nothing short of a Constitution fully 
adequate to the national defence, and the preservation of the 
Union can save America from as many standing armies at it 
may be split into States or Confederacies; as from such a 
progressive augmentation of these establishments in each, as 
will render them as burdensome to the properties and omi- 
nous to the liberties of the people; as any establishment that 
can become necessary, under a united and efficient Govern- 
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ment, must be tolerable to the former, and safe to the lat- 
ter.^ 


In this paper, Madison argues that creating a standing 
army in America is a necessary evil. As he notes, Rome was 
able to conquer her neighbors who did not maintain adequate 
military defenses. However, Madison also notes that the same 
standing army that brought Rome victories abroad also inter- 
fered with domestic politics and sometimes controlled them.“ 

Madison argues that in the United States, standing armies 
are necessary to deter foreign attack however, if each state 
abandoned the system of the citizen-militia and raised its own 
standing army, this multitude of military forces could easily 
infringe upon the liberties of the citizens. To prevent this 
threat to liberty, Madison argues that a single standing army 
serving a united America would provide adequate defense to 
the Nation as well as minimize the domestic threats to liberty 
that commonly accompany standing armies. 

During the Republican Era, Roman armies conquered the 
majority of the rim of the Mediterranean, including Carthage, 
Greece, Gaul, Numidia, Africa, Macedonia, Spain, Asia, 
Cyrenaica, and Egypt. The legions usually were levied for the 
campaign season, spanning March to October, and then were 
disbanded for harvest season. By 60, Rome had about fourteen 
standing garrisons of troops, with service requirements of six to 
sixteen years. 

Between 29 B.C.E. and 14 C.E. with the rise of Caesar 
Augustus, the Roman army faced fundamental changes that 
would remain throughout the age of the Roman Empire. There 
were to be twenty-eight legions, comprised of approximately six 


" THE FEDERALIST No. 41 (James Madison), supra note 2, at 269, 274. At the 
Constitutional Convention, Hamilton argued for an executive elected for life so 
that the executive would enjoy full independence from other political forces and 
institutions in government. Giving an unfortunate historical example of politically 
compromised leadership, he noted that "[t]he election of Roman Emperors was 
made by the Army." MADISON'S NOTES, supra note 6, at 137. 

For a discussion of these events, see BOAK, supra note 13, at 295, 316-17, 
328-29; LE GLAY, supra note 13, at 62, 87, 191-92, 274; MERIVALE, supra note 13, 
at 436-37, 465-66, 468, 488-99; STARR, supra note 13, at 94-95, 110-11. 
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thousand men each (including noncombatants) and one hun- 
dred twenty cavalry soldiers. These legionaries were to serve 
for at least twenty years. By creating such a long and continu- 
ous service requirement, Augustus was able to create a stand- 
ing army of professional soldiers. These legions were perma- 
nently stationed in locations across the Roman Empire and one 
legion, known as the praetorian cohort, was charged with the 
duty of protecting the Emperor, and its members were sta- 
tioned in Rome and the surrounding cities. 

Although much Roman military activity during the Empire 
involved quelling rebellions in Roman provinces, the standing 
army also played a role in expanding the Empire. Examples 
include Emperor Claudius invasion of Britain and the Dacian 
wars. 

The invasion of Britain illustrates how Rome could domi- 
nate a country with inferior defenses. In 43 B.C.E., the Emper- 
or Claudius ordered the invasion in response to the threat 
created by Belgian tribes of Britain who were raiding the coast 
of Gaul. Britain's wealth of natural resources may also have 
played a role. Claudius’ lieutenant Aulus Paulus led an army of. 
four legions across the English Channel and landed on the 
coast of Kent. Paulus then quickly forced his way up the 
Thames, easily defeating the unorganized fighting forces of the 
local tribes along the way. He also easily subdued the 
Trinobantes, the local tribe inhabiting the Essex area, and 
conquered Britain in only sixteen days. The Roman legions 
continued their sweep across the island and defeated the tribal 
prince Caractacus on the battlefield in present-day Wales. With 
the pacification of Britain drawing to a close, the Romans erect- 
ed the temple of Rome and Augustus at Camulodunum and 
proclaimed Britain an official province of the Roman Empire. 

Another example of the Roman Empire using its superior 
military force was the Dacian Wars on the Danube in present- 
day Hungary. In 101 C.E., Emperor Trajan ordered an invasion 
of Dacia in response to the threat of a possible anti-Roman 
alliance led by King Decebalus. Trajan and his legions repeat- 
edly defeated their barbarian adversaries on the battlefield and 
chased any retreating men into Dacian territory. In 102, Trajan 
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conquered the heart of Dacia and took the Dacian capital of 
Sarmizegethusa, compelling Decebalus to sue for peace. This 
speedy conquest demonstrates the efficiency of the Roman 
legion in covering large distances and quickly pacifying unorga- 
nized tribes. 

In 105, Decebalus and his followers resumed their hostili- 
ties against Rome by attacking the Iazyges, who were allied to 
Rome, and destroying the Roman outposts in Dacia. Once 
again, Trajan quickly re-conquered the region and re-took the 
Dacian capital. After fleeing to his mountain fortress, 
Decebalus took his own life. With this event, the pacification of 
Dacia was complete. Rome then made the region, north of the 
Danube, into a Roman province and moved in settlers from 
different parts of the Empire. 

Madison neglects to point out that Rome's imperial legions 
did not completely dominate the neighbors of Rome. In fact, 
legions sometimes faced annihilation by soldiers that were less 
organized and had inferior training. Án example is, the "Varus 
Disaster" of 9 C.E. 

During the reign of Augustus, the Rhine region was not yet 
a securely held Roman province, but hosted only a precariously 
placed Roman government ruling over the Germanic inhabit- 
ants. The Roman proconsul was Quintilius Varus, whose sys- 
tem of governing by Roman law did not receive a warm wel- 
come from the Germans. The Germans followed a demagogue 
named Arminius and rose against the Roman establishment, 
forcing Varus to mobilize three legions in an effort to engage 
the rebels on the battlefield. As Varus led his legions through 
the passes of the Teutoburger Forest, the Germans ambushed 
the legions. In the fighting that followed, three legions were 
annihilated, three eagles standards representing the pride of 
the three Roman legions were carried off, Varius committed 
suicide, and Germany was lost. Thus, in one day, Rome lost 
three of its twenty-eight legions to a force that was supposed to 
be inferior in every way. 

Whatever advantage Rome gained by having standing 
armies came at the cost of increased military domination over 
the domestic affairs of the state. From roughly 27 B.C.E. to 200 
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C.E., the praetorian cohort in Rome played a major role in 
Roman politics. The demonstrations of praetorian influence 
started modestly, when after the death of Emperor Tiberius, 
Naevius Cordus Sutorius Macro, a praetorian prefect, recom- 
mended to the Senate that it accept the young Caius (Caligula) 
as the next Emperor. However, soon afterward the praetorian 
prefects, backed by their soldiers stationed on the outskirts of 
Rome, became increasingly bolder in their political interference. 
In 41 A.D., Caligula's reign was cut short by Cassius Chaerea, 
a praetorian, and a group of conspirators, all of whom Caligula 
had insulted. 

Immediately following the assassination of Caligula, the 
praetorian cohort would once again exercise its political influ- 
ence by selecting the next emperor. On the same day as the 
assassination, some praetorian soldiers were wandering 
through the Imperial palace when they discovered Caligula's 
uncle Claudius cowering behind some curtains. The guardsmen 
hoisted Claudius up and carried him off to their encampment, 
where they decided that Claudius could serve as a tool of the 
Praetorian Guard. To insure Claudius's elevation, the soldiers 
brought him before the Senate and insisted that it accept him 
as Emperor. Once again, the Senate acquiesced to the 
praetorian's demands. 

The praetorians were not the only standing legion to inter- 
fere in Roman political matters. On occasion, the frontier le- 
gions would also rise up in an effort to install their choice of 
emperors. After the death of Emperor Nero in 68, the legions in 
Spain proclaimed their leader, Galba, the new emperor and 
began the march to Rome. On his march into Rome, Galba used 
his military support to make examples out of those who also 
desired power over the Empire. As he arrived in Rome, a muti- 
ny sprung up among soldiers in upper Germania, who were 
unhappy with Galba's succession to the throne. At the same 
time, Otho, another aspirant the throne, began to turn Galba's 
own soldiers against him. These soldiers had grown discontent- 
ed with the idea of marching to Germania in order to quell the 
opposition to Galba. Shortly thereafter, Galba was killed by a 
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group of soldiers who had sided with Otho, and Otho became 
Emperor. 

However, the legions in Gaul supported Vitellius, their 
general, as an aspirant to the throne. Toward this end, 
Vitellius began to march his legions toward Rome, and Otho 
mobilized his troops to intercept those of Vitellius. This civil 
war progressed until Vitellius met with victory at the Battle of 
Bedriacum. Following the battle, Vitellius and his troops 
marched across the countryside, looting the villas and villages 
that they met along the way. 

While this civil war was raging, the legions of the east, 
who held nearly one-half of all Roman military strength, had 
remained voiceless in the struggle. Then in July, 69, Mucianus, 
the proconsul of Syria, began a march west, supported by his 
first in command, Flavius Vespasianus, whom the soldiers had 
chosen to be the next Emperor. In December, 69, Vespasian's 
armies arrived at Rome and broke through the walls. They 
followed Vitellius' retreating troops into the recesses of Rome, 
all the while looting the city as they passed through. Finally, 
they captured Vitellius at the imperial palace and put him to 
death. Supported by his legions, Vespasian was named the new 
Emperor by the Senate, and the civil war officially came to a 
close. 

The assassination of Emperor Pertinax offers a final exam- 
ple of the dangers that standing armies pose. In March, 193, 
the Praetorian Guard realized that Pertinax would not be its 
puppet and arranged for his assassination. Following the assas- 
sination, the praetorian prefects recognized that there were 
multiple parties who wished to assume the throne and decided 
to auction off the position to the highest bidder. A senator, 
Marcus Didius Julianus, purchased the throne by paying 
25,000 sesterces to each praetorian prefect. Because the senate 
feared reprisals from the Praetorian Guard, it was powerless to 
object to the transaction. 

Yet, once again the frontier legions rose up against the 
new Emperor, and under the command of Publius Septimius 
Severus, they marched on Rome. In this instance, however, the 
march on Rome was much less destructive than that resulting 
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from the civil war of 69. After a soldier murdered Julianus, 
Severus simply assumed power. 

In The Federalist No. 41, Madison argues that although 
standing armies are necessary, they can destroy the liberties of 
the very nation that they are designed to protect.” As illus- 
trated by the campaigns waged by Claudius and Trajan, stand- 
ing armies enabled Rome to dominate its militarily inferior 
neighbors. However, this success came at a cost, as the very 
same legions that brought victory to Rome also served to create 
political upheaval at home. Moreover, maintaining the military 
consumed considerable revenue. 

In order to enjoy security and yet minimize the problems 
inherent in having standing armies, Madison argues in favor of 
a national standing army. He also recognizes that a national 
standing army acts as a check on the armies of the individual 
states. ` 


VII. CONCLUSION 


This survey of Roman history and its meaning for the au- 
thors of The Federalist must leave the modern reader with a 
number of questions. This Article concludes by discussing three 
of them: First, did the first readers of The Federalist under- 
stand these classical references? Second, why does Publius 
choose to make references to a Roman Era that was hardly the 
model of good government? Third, with the change in our intel- 
lectual canon, what political analogies does a modern commen- 
tator use in place of the classical ones? 

The modern reader must be impressed with the familiarity 
of late eighteenth century readers with classical civilization. 
Hamilton, Madison, and Jay were well-educated and well- 
read." At the Constitutional Convention, all references to 


© THE FEDERALIST No. 41 (James Madison), supra note 2, at 269-71. 

$ On the formal education of Hamilton (King's College, now Columbia Univer- 
sity) and Madison (Princeton), see RICHARD B. MORRIS, WITNESSES AT THE CRE- 
ATION: HAMILTON, MADISON, JAY AND THE CONSTITUTION 30-32, 99-101 (1985). In 
1786, Madison undertook an extensive study of past and present confederacies, 
including those from the classical era. For his extensive notes, see Notes on An- 
cient and Modern Confederacies, in 9 THE PAPERS OF JAMES MADISON 3-24 (Rob- 
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Rome were made in speeches by six well-educated deputies: 
Madison, Hamilton, John Dickinson of Delaware, James Wilson 
of Pennsylvania, Charles Pinckney of South Carolina, and 
Gouverneur Morris of Pennsylvania." However, not all depu- 
ties to the Constitutional Convention or readers of The Federal- 
ist enjoyed the same academic background, although about half 
the deputies to the Convention had attended or graduated from 
college in the United States or abroad.” Hamilton, Madison, 
and Jay were experienced in the fields of politics and law and 
therefore knew that they had to communicate with a particular 
audience, whatever its level of sophistication. 


ert A. Rutland & William M.E. Rachal eds., Univ. Chi. Press 1975). On Jay's for- 
mal education, see FRANK MONAGHAN, JOHN JAY 26-32 (1935). When Jay attended 
King's College, the college statutes required: 


Each person, to be admitted, shall be able to give a rational account of 

the Latin and Greek grammers [sic], to render Sallust, Caesars Com- 

mentaries, or some part of Cicero's Works, into English, the Gospels, at 

Least, from the Greek into Latin, and to translate correctly both English 

into Latin, and Latin into English. 

Statutes of King's College in the City of New York, in 1 JOHN JAY, THE MAKING OF 
A REVOLUTIONARY—UNPUBLISHED PAPERS 1745-1780, at 55-56 (1975). 

On the familiarity of the deputies to the Constitutional Convention with classi- 
cal history and their facility with Latin and Greek, see supra note 6; RICHARD M. 
GUMMERE, THE AMERICAN COLONIAL MIND AND THE CLASSICAL TRADITION 174 
(1969). On the pervasive role of the classics in the eighteenth century American 
educational system, see CARL J. RICHARD, THE FOUNDERS AND THE CLASSICS: 
GREECE, ROME, AND THE AMERICAN ENLIGHTENMENT 12-38 (1994). 

$ On the educational backgrounds of Hamilton and Madison, see supra note 
42 and accompanying text. Dickinson studied law in Philadelphia and at London's 
Middle Temple. See FRAMERS OF THE CONSTITUTION 139 (James H. Charleston et 
al. eds., Nat Archives Records Admin. 1986). Wilson, Scottish born, studied at 
St. Andrews University, the University of Glasgow, and the University of Edin- 
burgh. Id. at 210. Charles Pinckney studied in South Carolina, but did not attend 
a college. Id. at 190. Gouverneur Morris attended King's College. Id. at 183. 

At the Constitutional Convention, Madison referenced classical Rome six 
times. See MADISON'S NOTES, supra note 6, at 76-77, 83-84, 145, 194, 206, 214. 
Hamilton referenced it three times. Jd. at 132, 137, 196. Dickinson referenced it 
twice. Id. at 85-86, 506. Gouverneur Morris referenced it once. Jd. at 463-64. 
Charles Pinckney referenced it four times. fd. at 182, 185, 505, 571. James Wil- 
son referenced it twice. Id. at 127, 151-52. 

For thumbnail biographies of all the deputies, see generally DANIEL FARBER 
& SUZANNA SHERRY, À HISTORY OF THE AMERICAN CONSTITUTION 437-44 (1990). 

9 See FRAMERS OF THE CONSTITUTION, supra note 51, at. 120. 
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Yet, these authors could correctly assume that their histor- 
ical references would not be lost on their readers. As one au- 
thority has stated, the late eighteenth century was "truly a 
classical age.” As Forrest McDonald has pointed out, citizens 
could learn about classical civilization from a multiplicity of 
secondary sources, including “plays, newspapers, orations, and 
charges to grand juries.”* How much depth there was to the 
historical knowledge of the citizenry is an open question.” 


5 WOOD, supra note 31, at 49. 
$ MCDONALD, supra note 6, at 68-69. 


During the late colonial and early national periods theatrical productions 
of Addison's Cato, Shakespeare's Julius Caesar, Nathaniel Lee's Alexan- 
der the Great, Thomas Otway's Venice Preserved, and Henry Brooke's 
Gustavus Vasa, the Deliverer of His Country, among many others, famil- 
iarized American audiences with classical lore and republican ideals. . . . 
Meanwhile, since the 1720s American printers had been reprinting . .. 
essays, articles, plays, and poems from the Tattler, the Guardian, the 
Craftsman, the Spectator, and other British publications. In this way, 
thousands of Americans who perhaps never read any book except the 
Bible could share the classical revival that had begun to flourish in 
Britain during the seventeenth century and continued to do so during 
the eighteenth, and could thereby absorb republican sentiments and val- 
ues without being aware of where they came from. The message was 
cast wider in public orations, which were among the limited number of 
forms of popular entertainment. . . . Grand-jury charges, such as those 
delivered by John Jay, were likewise popular forums for the spreading of 
republican values. 
Id. at 69. 

55 See MEYER REINHOLD, Survey on the Scholarship on Classical Traditions in 
Early America, in CLASSICAL TRADITIONS IN EARLY AMERICA 1, 9-14 (John W. 
Eadie ed., Ctr. for Coordination of Ancient and Modern Studies, Univ. Mich. 1976) 
(questioning the depth of classical influences on early Americans and "the extent 
to which this knowledge of the Classics was determinative of thought and ac- 
tion." Many scholars seem to agree that the classics were used to illustrate, but 
not to determine political and social beliefs. See BERNARD BAILYN, THE 
IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION 26 (1967) (suggesting that 
enlightenment rationalism was more directly influential); GUMMERE, supra note 
50, at viii ("[T]hey took from the past whatever was relevant to their own con- 
cerns and transmuted the material into their own language."). 

For an analysis of these arguments, concluding that the classics exerted a 
formative influence on the Founders, see RICHARD, supra note 50, at 1-10: 


The classics supplied mixed government theory, a principal basis for the 
U.S. Constitution. The classics contributed a great deal to the founders’ 
conception of human nature, their understanding of the nature and pur- 
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However, great depth is not necessary to understand Publius' 
references. 

To use a modern example, today's somewhat educated 
citizens would know that the United States Constitution was 
drafted at the Constitutional Convention and that the dispute 
between the large and small states led to the Great Compro- 
mise. They would know that under the Great Compromise, 
the House of Representatives would consist of delegates elected 
by popular vote and that the Senate would consist of two dele- 
gates from each state." For these modern citizens, this knowl- 
edge of the Great Compromise is sufficient to understand the 
structure of the national government and the value of compro- 
mise; however, most citizens likely do not know that the vote 
accepting the compromise passed by the slim majority of 5-4- 
1.5 The vote became permanent only when the large states 


pose of virtue, and their appreciation of society's essential role in its 
production. . . . The struggles of the Revolutionary and Constitutional 
periods gave the Founders a sense of kinship with the ancients, a thrill 
of excitement at the opportunity to match their classical heroes' strug- 
gles against tyranny and their sage construction of durable republics. 

Id. at 8. 

% See, e.g., BERNSTEIN, supra note 1, at 167-70 (recounting these events). 

9 See U.S. CONST. art. I, $$ 2, 3. 

5 See MADISON NOTES, supra note 6, at 297. The majority consisted of four 
small states that opposed proportional representation (Connecticut, New Jersey, 
Delaware, and Maryland) and North Carolina that previously had voted with the 
large states on this issue. The minority consisted of two large states, Pennsyl- 
vania and Virginia, and two states that had allied themselves with the large 
states, South Carolina and Georgia. Massachusetts, a large state that had previ- 
ously voted for proportional representation in both houses, divided with two depu- 
ties on opposite sides of the proposition. See id. 

Compare the historical record with this account from a leading college text 
on American history, which pictures the decision as a compromise and not as the 
result of a very close vote: 


After bitter and prolonged debate, the "Great Compromise" of the 
convention was hammered out and agreed upon. .. . The larger states 
were conceded representation by population in the House of Representa- 
tives . . . and their smaller sisters were appeased by equal representa- 
tion in the Senate . . . . Each state, no matter how poor or small, would 
have two senators. The big states . . . obviously yielded more. As a sop 
to them, the delegates agreed that every tax bil or revenue measure 
must originate in the House, where population counted more heavi- 
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decided not to support the call for a reconsideration of the vote 
and thus accept the vote for the *compromise."? This decision 
by the large states was the true compromise. To understand 
the significance of the Great Compromise and to employ it as a 
way to understand the distribution of power among states of all 
sizes, a citizen need not be familiar with the details. A certain 
quantum of knowledge is enough. In the same way, American 
citizens of the late eighteenth century could appreciate Rome's 
lessons without the need to become academics. 

A second question of the modern reader might be why does 
Publius focus almost exclusively on classical Rome's Republican 
Era? In view of today's popular entertainment and the interest 
of a heavily Christian society on the time of Jesus, today's 
citizenry focuses more on the Roman Empire than on the previ- 
ous centuries. One indicator of this focus is the era portrayed 
in movies. The only Roman-oriented movies to win Academy 
awards are Ben-Hur” and Gladiator?" both set in the earlier 
Roman Empire. Other top American box office movies also 
place themselves in the era beginning with Julius Caesar, for 
example, Cleopatra (1963), The Passion of the Christ,“ and 
The Robe.“ 


ly.... This critical compromise broke the logjam, and from then on 
success seemed within reach. 


Davip M. KENNEDY ET AL., THE AMERICAN PAGEANT: A HISTORY OF THE REPUBLIC 
180 (12th ed. 2002) (citations omitted). 

5° On the morning after the vote on the Great Compromise, members of the 
large states caucused to decide on a next step; but meeting proved inconclusive. 
When the Convention convened, Gouverneur Morris of Pennsylvania moved for a 
reconsideration of the vote; however, the motion failed for lack of a second. See 
KENNEDY, supra note 58, at 301-02. 

© BEN-HUR (Metro-Goldwyn-Mayer 1959), see Academy of Motion Picture Arts 
and Sciences, Best Picture, available at http://www.filmsite.org/bestpics.html (last 
visited Nov. 9, 2005) (listing winners of Oscars for Best Picture). 

* GLADIATOR (Universal Pictures 2000). See Academy of Motion Picture Arts 
and Sciences, Best Picture, supra note 59. 

$2 CLEOPATRA (Twentieth Century Fox 1963). 

5 THE PASSION OF THE CHRIST (ICON 2004). 

* THE ROBE (Twentieth Century Fox 1953). Ben-Hur, Cleopatra, The Passion 
of Christ, and The Robe are among the most successful box office movies, ranking 
eleventh, thirty-eighth, forty-fourth, and fifty-third, respectively (adjusting the 
dollar amounts for inflation); see All-Time USA Box Office Leaders, available at 
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The reason for The Federalist's focus on the Roman Repub- 
lic has to lie with the word “republic.” From Publius' viewpoint, 
he is advocating a republican government and, therefore, would 
naturally look to an earlier republic for lessons in political 
science. Of course, the word "republic? has been used to de- 
scribe many types of governments. In The Federalist No. 10, 
Madison defines a republic as *a Government in which the 
scheme of representation takes place...."? In distinguishing 
a republic from a democracy, he writes: 


The two great points of difference between a Democracy 
and a Republic are, first, the delegation of the Government, in 
the latter, to a small number of citizens elected by the rest: 
secondly, the greater number of citizens, and greater sphere 
of country, over which the latter may be extended.“ 


From this definition, it would appear that a republic is a 
representative government with a fairly significant population 
and geographical size. Although the Roman Republic had a 
significant population and size, its character as a representa- 
tive government might be open to question. Although there 
were popular assemblies and tribunes representing the people, 
there was also a dominating patrician senate and continuing 
conflict between the rich and poor that might fit the definition 
of a class struggle.” 

At the same time, it would have been difficult for Publius 
not to use examples from a well known civilization that had at 
least some elements of representation, some roughly compara- 
ble governmental structures, and the distinction of lasting over 
500 centuries.” Publius employs republican Rome to offer 


http://www.filmsite.org/boxoffice.htm] (last visited Nov. 9, 2005). 

$5 THE FEDERALIST No. 10 (James Madison), supra note 2, at 62. 

** THE FEDERALIST No. 10 (James Madison), supra note 2, at 62. On the na- 
ture of republican government and society in the eyes of the Framers, see DAVID 
F. EPSTEIN, THE POLITICAL THEORY OF THE FEDERALIST 118-23 (Univ. Chi. Press 
1984); MCDONALD, supra note 6, at 66-77. 

* "This inequality of property constituted the great [and] fundamental gis- 
tinction in Society. When the Tribunitial power had levelled [sic] the boundary 
between the patricians [and] plebeians, what followed? The distinction between 
rich [and] poor was substituted." MADISON'S NOTES, supra note 6, at 196. 

æ "The history of antiquity thus became a kind of laboratory in which autop- 
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some positive lessons, but mostly negative ones.” Rome of- 
fered lessons on the dangers of confederacies and the inadvis- 
ability of a single executive. It also offered positive precedents 
for overlapping state and federal jurisdictions and for a senate, 
as well as mixed lessons on using the House of Representatives 
as an internal check on the legislative branch and on establish- 
ing a standing army. Still, ultimately, the Roman Republic had 
failed. The Framers' goal was to avoid a similar failure. 
Although Publius looks to the Roman Republic for lessons 
in political science, he knew that he was advocating a wholly 
new system of government. As Madison proclaimed at the Con- 
stitutional Convention, the Framers were "framing a system 
which we wish to last for ages."? Hamilton agreed that “we 
were now to decide for ever [sic] the fate of ‘Republican Gov- 
ernment."" According to Publius, the central question of the 
ratification debate was “whether societies of men are really ca- 
pable or not, of establishing good government from reflection 
and choice, or whether they are forever destined to depend, for 
their political constitutions, on accident and force.”” A wrong 
decision on ratification “may ... deserve to be considered as 
the general misfortune of mankind.”” Still, history had to in- 
form the decision. As Publius notes, “experience [is] the least 


sies of the dead republics would lead to a science of social sickness and health 
matching the science of the natural world." WOOD, supra note 31, at 52; see 
GEORGE KENNEDY, Classical Influences on the Federalist, in CLASSICAL TRADITIONS 
IN EARLY AMERICA, supra note 54, at 118, 138 (suggesting that the classical ref- 
erences helped make The Federalist "acceptable to educated men of the age as 
the effort of reasonable, literate, and humane men of manners and learning.") 

© Although the classical period gave the founders both models and 
“antimodels,” as one historian phrases it, Publius’ focus is on the antimodel. See 
RICHARD, supra note 49, at 53-122. Antimodels are "those ancient individuals, 
societies, and government forms whose vices [the Founders] wished to avoid... .” 
Id. at 85. 

7? MADISON'S NOTES, supra note 6, at 194. 

" MADISON'S NOTES, supra note 6, at 195-96. 

12 THE FEDERALIST No. 1 (Alexander Hamilton), supra note 2, at 3. 

13 THE FEDERALIST No. 1 (Alexander Hamilton), supra note 2, at 3. 
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fallible guide of human opinions."* The founders thus married 
enlightenment thinking and historical analysis. 

As a final question, the modern reader might look to the 
present age in which classical analogies have become remote 
and ask what a contemporary commentator might use in their 
place. If not a classical analogy, then what? 

In truth, our political discourse has become insular. Our 
analogies are to our own history. We may make reference to 
our founding, to the Civil War, to Reconstruction, to the Indus- 
trial Revolution, to the challenge of immigration, to the New 
Deal, and to our wars with other nations. However, references 
to the experiences of other countries have become quite rare. 
Perhaps our history, now over 200 years more extensive than it 
was at the founding, offers closer analogies than other coun- 
tries can offer. Perhaps comparative law—including compara- 
tive analyses to the laws of past civilizations—has failed to 
realize its promise. 

Yet, political history is about people, their character, their 
use of power, and their relationships as much as it is about 
political institutions and events. The lessons from this sort of 
history are profitable and transcend the limits of time and 
culture. Perhaps we still can profit from learning about the 
decemvirs, the tribunes, and Rome's army. The study of history 
remains a worthy endeavor. 


* THE FEDERALIST No. 6 (Alexander Hamilton), supra note 2, at 32; see also 
MADISON'S NOTES, supra note 6, at 447 ("Experience must be our only guide. 
Reason may mislead us.") (quoting John Dickinson). 
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The Stoic Origin of Natural Rights 


PHILLIP MITSIS 


The idea that we, as individual human beings, have intrinsic nat- 
ural rights is often taken to be a distinctive achievement of the late 
medieval or early modern periods, and hence unknown to antiquity. 
Whatever particular explanation scholars offer for its origin—for 
example, the rise of late medieval nominalism with its emphasis on 
concrete individuals; nascent capitalism and its concern to protect 
the interests of propertied classes; Hobbes’s eschewal of explanations 
in terms of a natural telos and his attempt to explain human action in 
terms of efficient causes and, consequently, to find a source of rights 
in the ‘efficient motions’ of desire; the attempts of the Levellers to 
secure religious freedom; etc.—the notion of intrinsic human rights is 
widely held to be as foreign to antiquity ‘as the internal combustion 
engine’.' However, I want to suggest that for a variety of historical and 
philosophical reasons the Stoics offer the most appropriate starting 
point for considering the origins of natural-rights theories. 

Of course, I am not claiming that the notion that all human beings 
have intrinsic rights ever achieved in antiquity, or indeed in any 
ancient philosophical theory, anything like the easy and widespread 
currency that it has today. We have become accustomed to seeing how 
every sort of political and moral demand, both at the international 
and the domestic level, can become couched in the language of human 


Earlier versions of this paper were presented as part of the Machette Lectures at James 
Madison University, and at Bern, Colorado, Columbia, Cornell, McGill, NYU, and 
Princeton. I am especially grateful to John Cooper, Michael Frede, Richard Kraut, 
Eric Lewis, Stephen Menn, Fred Miller, Christopher Shields, Richard Sorabji, Gisela 
Striker, Brian Tierney, and G. Verbeke for their help. I also wish to acknowledge 
with gratitude assistance from the American Council of Learned Societies and the 
National Endowment for the Humanities. 

1 See B. Tierney, ‘Origins of Natural Rights Language: Texts and Contexts, 
1150-1250”, History of Political Thought, 10/4 (1989), 617. For discussion of this phrase 
see Kenneth Minoque, “The History of the Idea of Human Rights’, in W. Laquer 
and B. Rubin (eds.), The Human Rights Reader (New York, 1990), 3. 
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rights, and how respect for such demands has become a principal 
criterion for assessing the political and moral legitimacy of particular 
governments. By the same token, since Rawls's 4 Theory of Justice, 
a central preoccupation of much of the recent philosophical literature 
has been to clarify the view that the primary function of a just society 
is to provide a framework for respecting the rights of individual 
citizens. 'l'he basic justification of rights in terms of such values as 
autonomy and equality, the weight that rights claims have against 
considerations of utility or communal solidarity, the normative 
grounds for rights—all these have become the questions of the hour 
for political philosophers. Clearly, it is beyond dispute that, since the 
late medieval period, the concept of individual rights has taken on 
a central, and recently increasingly central, role in Western political 
and philosophical discourse in a way unparalleled in antiquity. 

At the same time, however, it is equally clear that both defenders 
and critics of natural rights have often made assumptions about the 
history and origins of rights theories, assumptions that have influ- 
enced their theoretical accounts as well. To take but one prominent 
recent example, Alasdair MacIntyre has offered a wide-ranging cri- 
tique of liberalism which he holds responsible for a variety of con- 
temporary social and political ills.? He argues, for instance, that liberal 
rights-based theories fail to capture the central place that civic virtue 
and community should have in our public and social lives. So too, 
he worries that rights are typically grounded in purely formal and 
abstract features of rationality that fail to account for the complexities 
of particular historical traditions and experiences. By way of contrast, 
he holds up as a healthy alternative ancient Greek conceptions of civic 
virtue and the Aristotelian notion that we have a natural telos that 
can be realized only in the context of particular modes of community 
—communities unencumbered by the shifting rights claims of indi- 
viduals in conflict since, in his view, no conception of individual rights 
existed in antiquity to fragment social solidarity. 

A crucial element in Maclntyre's overall argument is the historical 
claim that it is anachronistic to impute any conception of individual 
rights to ancient societies or thinkers. Although this claim 1s, I believe, 
untenable, it serves to provide a putative historical foundation for 
a series of problematic theoretical contrasts as well. On one side, 
MacIntyre places communal solidarity, civic virtues, and a belief in 


? Alasdair MacIntyre, After Virtue (Notre Dame, Ind., 1984). 
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a natural human telos; on the other, rights-based theories charac- 
terized by an aggressive, self-serving individualism and a scepticism 
about natural human ends and communal bonds. Once we see that 
such a historical picture is unfounded, however, and that at least 
one group of thinkers in antiquity took a commitment to intrinsic 
natural rights to be compatible both with a belief in a natural human 
telos and with the proper recognition of communal solidarity, we may 
begin to question MacIntyre's basic theoretical contrasts as well. The 
original natural-rights theory was not rooted in the kind of “muscular 
individualism” that worries contemporary critics of rights such as 
MacIntyre, since, for the Stoics, rights do not license the ruthless 
pursuit of individual advantage. Rather, the Stoics offer an account 
in which natural rights are bounded by natural law and grounded in 
a particular conception of a natural human telos and a natural impulse 
to community and social solidarity. Or, at least, so I argue. Of course, 
it may ultimately prove to be the case that the Stoics' commitments 
to individual rights as well as to community and a natural telos merely 
jostle unconvincingly in their theory; however, it may perhaps be of 
some historical and philosophical interest to note that, at least at their 
conception, individual rights were thought to grow out of commit- 
ments to a natural human community and to natural human ends. 

It might be helpful to begin with a few preliminary observations 
about the terminology of rights, since this has been an area of much 
confusion. It is sometimes argued that there is a deep division between 
ancient and modern languages when it comes to expressions for rights. 
Maclntyre, for instance, makes the following rather sweeping pro- 
nouncement in the course of claiming that modern locutions for indi- 
vidual rights are altogether alien to ancient languages: 


It would of course be a little odd that there should be such rights attaching 
to human beings simply qua human beings in light of the fact . . . that there 
is no expression in any ancient or medieval language correctly translated by 
our expression ‘a right’ until near the close of the middle ages: the concept 
lacks any means of expression in Hebrew, Greek, Latin, or Arabic, classical 
or medieval, before 1400, let alone in Old English, or in Japanese even as 
late as the mid-nineteenth century. From this it does not of course follow 
that there are no natural or human rights; it only follows that no one could 
have known that there were.* 


3 See J. Waldron (ed.), ‘Nonsense upon Stilts’: Bentham, Burke, and Marx on the 
Righis of Man (London, 1989), p. xvi, and pp. vii-xvi passim for an incisive discus- 
sion of these theoretical options. + MacIntyre, After Virtue, 69. 
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MacIntyre, then, uses these linguistic and epistemological observa- 
tions to support a further dictum that, as Fred Miller points out, has 
virtually become a truism among recent scholars of political history 
and theory: that the very notion of individual rights is so foreign to 
ancient societies that any interpretation that invokes or imputes talk 
about rights to an ancient thinker is necessarily anachronistic.* 

Although there are several fairly obvious problems with the way 
that MacIntyre attempts to draw a sharp divide between ancient and 
modern conceptions on this question, his claim raises two important 
methodological difficulties that one must confront in attempting to 
understand rights terminology. 'l'he first is connected to the study 
of the language of rights itself. MacIntyre places great weight on 
the fact that in ancient Greek, for instance, there is no general, all- 
purpose term that straightforwardly corresponds to what he calls “our 
expression “a right" '. But it has been a long time since intellectual 
historians have merely assumed that “because they do not have a word 
for it, they do not have the conception'. Clearly, this is a dangerous 
and unwarranted assumption. English does not have a straightfor- 
ward one-word equivalent for the German Schadenfreude but the 
conception is certainly operative among English speakers and can be 
readily captured in the English language. The fact that ancient Greek 
has no one-word equivalent for ‘a right’ does not by itself show that 
the conception was not in play. But how does one go about deciding 
that a particular conception is actually operative? Rights theories 
are typically connected to conceptions of freedom, the dignity of 
persons, and individual moral autonomy—notions that seem to find 
correlates in various ancient political, philosophical, and religious 
texts. But merely pointing to such parallels does not solve the prob- 
lem of the origins of natural rights. Though one might argue that 
such a notion is already implicit in these doctrines, I take it that 
our question is a different one: through what kinds of arguments and 
in what patterns of language did a conception of natural rights first 
find explicit theoretical expression? 

A second difficulty arises because expressions persist in different 
intellectual and historical contexts and can be continually reinterpreted 
by different authors and audiences.* Brian Tierney, for instance, has 


5 Fred Miller, Nature, Justice, and Rights in Aristotle's Politics (Oxford, 1995), 89. 

5 J. G. A. Pocock, ‘The Concept of Language and the métier d'historien: Some 
Considerations on Practice’, in A. Pagden (ed.), The Languages of Political Theory in 
Early-Modern Europe (Cambridge, 1987). 
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drawn attention to various historical reinterpretations of the expres- 
sion ius naturale. If one juxtaposes, say, Hobbes’s definition in 
Leviathan 1.14 (‘The RIGHT OF NATURE which writers commonly call 
jus naturale, is the liberty each man hath, to use his own power, as 
he will himself, for the preservation of his own nature . . .’) against 
ancient and medieval uses which stress the moral rightness of the 
tus naturale, one can hardly fail to notice that the phrase has been 
reinterpreted to fit a new intellectual and historical context.” Given 
the persistence from antiquity of key moral and political terms 
which became part of the medieval and early modern discourse of 
rights— words such as potestas, libertas, facultas, and ius*—it is clear 
that, in trying to determine the terminology of rights, we need to pay 
close attention to the contexts in which such expressions were used 
and care must be taken not to read later reinterpretations into earlier 
contexts or earlier uses forward into later ones. Of course, when faced 
with the fact that a later canonist such as Joannes Monachus could 
give over twenty definitions of ius alone in his Glosa Aurea (ad Sext. 
1.6.16, fol. xliv),? the certainty of isolating precise nuances in par- 
ticular historical contexts might sometimes seem remote. But, if we 
are at least to avoid the kind of grosser traps that MacIntyre falls into, 
it will be helpful to keep these methodological worries explicitly in 
the foreground. 

MacIntyre, then, is wrong to assume that, if an ancient language 
does not have an equivalent single term for ‘a right’, it lacks the re- 
sources to give expression to such a conception. So in one sense his 
claim is too limited. At the same time, however, it is too generous, 
since pointing out linguistic parallels without paying proper atten- 
tion to context is equally misleading. Modern Greek has adopted the 
term dikaioma as an all-purpose term for ‘a right’. Although this word 
makes an appearance in Stoic sources in some interestingly relevant 
contexts,'° it seems clear that it does not do so in a way that corres- 
ponds to our generalized use of the expression ‘a right’. But to make 
such a judgement, one cannot treat the word as sufficient to itself. One 
must situate it in its proper historical and intellectual context. 

Apart from these two general methodological difficulties, however, 
a further problem arises from the fact that it is hardly clear what 


5 


MacIntyre is appealing to when he invokes ‘our expression “a right" ". 


7 Tierney, ‘Origins’, 618-23. 
* See G. Verbeke, The Presence of Stoicism in Medieval Thought (Washington, 1983). 
? Tierney, ‘Origins’, 619. 19 SVF iii. 502 = Stob. Ecl. 2.97.5. 
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Our contemporary expression is used in different ways in different 
contexts and it is not always apparent how these different uses are 
to be disambiguated, or, indeed, how they are even related. If we 
say, for example, that a woman has a right to an abortion, we might 
mean only that she has a right not to be impeded from getting an 
abortion if she can find a doctor willing to perform one. But we might 
or might not additionally mean that she has a right to an abortion: 
on demand, regardless of the attitudes of the medical establishment, 
her ability to pay, etc. There are so many distinctions embedded in 
our own uses of the word ‘right’ that it is by no means clear that it 
can be used univocally to refer to some single intelligible concept 
or to some coherently unified set of concepts. 'T'hus, on either side 
of the ancient/modern divide, the question of what words and what 
conceptions are doing exactly what work is not nearly so obvious 
as MacIntyre suggests. So it will perhaps be useful to begin with a 
brief survey of some of the relevant language and clusters of ideas 
associated with rights theories and point to some potential corres- 
pondences in ancient texts.!! This is by way of prelude to the more 
difficult task of showing that these words and ideas actually came to 
express for the Stoics a new theory of natural rights. 

We can begin with the notion of a right as the exercise of a power 
or capacity which others are obliged to recognize. The owner of an 
automobile, for example, has the power to drive it when he wishes. 
This particular power or right has the backing of legal authority and 
as such is distinct from merely physical possession. A thief who steals 
a car may enjoy physical control of it, but has no right to it; and the 
theft violates a right and hence the law. This notion of a right as 
the legal power to possess or use a thing—the so-called us utendi 
—is given a crisp formulation by Ockham (Opus nonaginta dierum, 
ch. ii, Kilcullen) as ‘a licit power ( potestas) of using an external thing 
of which one ought not to be deprived against one's will, without one's 
fault and without reasonable cause, and if one has been deprived, one 
can call the depriver into court’. Such a rightful power or capacity"? 
which each exercises over one's one (suum cuique) extends not just to 
material objects but to actions, offices, etc. In their capacities as motor 
vehicle officials, for instance, particular individuals have been given 


" See now Miller, Nature, Justice, and Rights, 87-139, for a detailed account of 
the linguistic evidence on the Greek side. 

12 See Jean Gerson's definition of ius: ‘Ius est facultas seu potestas propinqua con- 
veniens alicui secundam dictamen rectae rationis' (De vita spirituali animae, lectio 3). 


Cicero and Modern Law 


The Stoic Origin of Natural Rights 159 


the power to issue driver's licences and hence the right to change the 
legal status of others; and the proper exercise of their office, corres- 
pondingly, requires security from wrongful interference. 

De legibus 3.10 offers a fairly straightforward parallel for this notion 
of a right (tus) attaching to the authorized exercise of a power: ‘Cum 
populo patribusque agendi ius esto consuli, praetori, magistro populi 
equitumque eique quem patres produnt consulum rogandorum ergo, 
tribunisque, quos sibi plebs creassit, ius esto cum patribus agendi; 
and at De legibus 3.27, the connection between zus and potestas is 
expressed explicitly: ‘Deinceps igitur omnibus magistratibus auspicia 
et iudicia dantur, iudicia, ut esset populi potestas, ad quam pro- 
vocaretur . . .'. The concept of a right attaching to the exercise of 
a power or capacity can be expressed in Greek"? by dunamis or esti 
kurios, as in the following passage from Plato's Critias (120d), which 
describes how the king should have no right—in his sense of a power 
right—over the life of any kinsman, save with the approval of more 
than half of the ten: Vavárov de róv Baoica rdv ovyyevóv unóevós 
elvas KUptov, ôv àv ux) T&v Gea rois Urrép Hutov ox. Both Greek and 
Latin, then, are able to express the concept of a right as an authorized 
dominion over some object, or as a legal power to effect change, or 
as the exercise of a capacity within a context of the obedience to law 
or of the recognition of reciprocal obligations. 

At this point, however, it will be helpful to refer again to Hobbes's 
definition of the ius naturale, since he offers an account of rights which 
depends on individuals being free from contexts of reciprocal obliga- 
tions. He associates rights with particular sorts of liberties and argues 
that one has the right or liberty of doing something if and only if one 
has no obligation not to do so. 'T'hus, for example, if two people decide 
to play a game of chess, each has the liberty right to win, and neither 
is under any obligation not to win. Nor does either have a right that 
the other not win. This conception of liberty as our acting as we wish 
provided that it is not specifically prescribed or prohibited by law 1s 
then identified by Hobbes with the zus naturale. It is clear that such 
a conception of a right is at odds with one based on the authorized 
exercise of a legal power or capacity. But does this represent a radic- 
ally new way of thinking and, as Habermas!* and others have argued, 


13 For a detailed discussion of the Greek evidence, see Miller, Nature, Justice, and 
Rights, 97 ff. 

14 7, Habermas, Theory and Practice (Boston, 1974), 83 ff. Cf. Leo Strauss, 
Natural Right and History (Chicago, 1957), 165 ff. 
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one that is so different from any ancient conception that it signals 
the first emergence of the theory of natural rights? Several clarifica- 
tions would seem to be in order. First, it would be odd to maintain 
that in antiquity there was no conception of liberty in the required 
Hobbesian sense. Fred Miller, for instance, has drawn attention to 
a passage from Plato's Crito which illustrates the general notion of 
a liberty right. 


we the Laws proclaim that any Athenian who has been enrolled as a citizen 
and has observed the actions of the polis and of us the laws, is at liberty 
[exeinai] to take his things and go away wherever he wishes. And none of 
us Laws hinders or forbids you from going wherever you wish, keeping your 
belongings, whether you wish to go to a colony if we the polis do not 
satisfy you, or go somewhere else as a metic.  (s1c8 ff.) 


It might be objected that, while this passage supports the notion of 
a liberty right generally, it does not do so in the required Hobbesian 
sense because Socrates' liberty to leave Athens devolves from the power 
of the laws themselves. But the notion of a liberty free from such a 
context is readily at hand. For instance, in the sixth Philippic, Cicero 
says that ‘aliae nationes servitutem pati possunt, populi Romani est 
propria libertas’, where he is using libertas collectively in the sense 
in which he defines it in the Paradoxa stoicorum as the ‘potestas agendi 
ut velis'. Whereas other nations are able to endure the loss of their 
freedom, what marks the Roman people off from others is precisely 
this power to do as they wish; and they are under no obligation, pre- 
sumably, to refrain from so acting. Certainly, no one in antiquity had 
any trouble understanding the conception of individuals or groups 
free to do as they wish, though whether this was a fully adequate 
conception of human libertas or eleutheria was just as contested as 
it was by Hobbes's critics. Hobbes's innovation consists in linking 
a particular account of liberty with the ius naturale and claiming 
that the sphere of rights covers an area of human autonomy where 
individuals can pursue their own advantage unobstructed by obliga- 
tions. None of the specific components of his account is unavailable 
1n antiquity, however, and one can come to Habermas's conclusion 
about the origins of natural rights only if one assumes that natural 
rights must be defined and grounded in a Hobbesian way. But, as 
Hobbes's critics were to point out, his is not the only way to think 


15 Miller, Nature, Justice, and Rights, 105. 
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about liberty, nor is his, as we have seen, the only way to conceive of 
a right. We might, for instance, associate rights with the authorized 
exercise of a capacity or power grounded in nature. This would give 
an alternative conception of a natural right—indeed- the concep- 
tion of natural rights that I think the Stoics first formulated. If 
one assumes that Hobbes's is the only going account of a natural 
right, then one might be justified in claiming with Habermas that a 
theory of natural rights never made an appearance in antiquity. But 
it 1s unclear to me that there is sufficient justification for making 
such an assumption. 

One final complication concerning liberty must be addressed before 
we can turn to the Stoics’ account. For Hobbes, libertas is both a 
metaphysical and a political notion. That is, it refers not only to free- 
dom from obligation in the political sphere but also to our capacity 
for determining our action free from external constraints. Through- 
out antiquity, words such as eleutheria, exousia, and libertas figure 
prominently in the ideology of political thought and discourse. It 
seems unlikely, however, that in their original political contexts these 
words were imbued with any particular connotations associated with 
the metaphysics of action. But in looking at Stoic texts we have to be 
alert to the fact that their use of these terms may reflect other theoret- 
ical commitments, especially since the Stoics’ use of this language 
occurs in a highly self-conscious linguistic and philosophical context 
in which they make strong claims about the essential connections 
between their moral and metaphysical views. Thus, for instance, a 
standard Stoic definition of eleutheria is ‘exousia autopragias’, or the 
power of independent action, which figures as a central tenet of the 
Stoics’ explanation of autonomous human action. When eleutheria 
or libertas occurs in Stoic texts, it is important to be aware of these 
metaphysical nuances. At the same time, of course, it would be a mis- 
take to view these terms as only picking out some purely metaphysical 
feature of our action, given that the Stoics think that all of our inde- 
pendent actions take place strictly in accord with moral principles 
that serve as the binding laws of the universal cosmopolis. In fact, 
it is not just the case that Stoic eleutheria continues to have political 
and legal nuances; it is that in a Stoic context, in direct contrast to 
Hobbes, one could not understand what it means to act autonom- 
ously apart from the structure of natural moral principles that both 
ground and explain all independent action. We will need to return 
to these issues in more depth shortly, but we are now in a position, 
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I think, to entertain the claim that talking about natural rights in 
antiquity is not straightforwardly anachronistic. Both Greek and 
Latin display a cluster of expressions that capture key elements of 
at least two basic notions of rights'é—rights as powers and rights as 
liberties. Of course, the notion of rights as powers or as liberties alone 
does not get one a theory of natural rights. Aristotle, for instance, 
in the Politics arguably endorses, in addition to these, a variety of 
rights that play a significant role in his overall political theory." For 
Aristotle, though, any rights operating in a community are conferred 
on specific individuals in virtue of the fact, and solely in virtue of 
the fact, that they hold specific political or legal offices. One might 
be tempted to call such rights natural in some extended sense, since 
they are based on natural justice, and, for Aristotle, the polis is itself 
rooted in nature. However, none of these political or legal rights is 
inalienable or attaches naturally to individuals by the mere fact of 
their humanity." If, for instance, an individual of pre-eminent virtue 
were to appear in the city, all political rights and privileges would 
be off, since Aristotle thinks it would be best if the virtuous person 
rules. In contrast, the Stoics are the first thinkers in antiquity!’ to 
develop a view of rights that is natural in the stronger sense of being 
naturally attached to individuals by the mere fact that they are human 
beings and, as such, members of a natural human community. 

In order to see how this came to be the case, it will be useful to 
look at a common objection made against natural-rights theories. 
Bentham, for instance, argued that the notion of a natural right was 
itself a logical absurdity, nothing more than ‘nonsense upon stilts’. 
"This is because he thought (1) that there could be no rights without 
laws, and (2) that, since there were no natural laws, it was absurd to 


i Miller (ibid.) uses a Hofeldian analysis of legal rights in terms of claims, powers, 
liberties, and immunities to examine the Greek evidence. I have focused on two classes 
of rights roughly corresponding to Hofeldian power and liberty rights; there are some 
important differences, however, between Hofeld's liberty rights and Hobbes's notion 
of a right, and between Hofeldian power rights and the Stoic notion of potestas. 

17 See ibid. 

18 Richard Kraut has pointed out to me an exception. At Politics 1324539 ff. Aristotle 
says that we should never hunt humans for the purpose of sacrificing or eating them, 
but must hunt only edible animals. So, presumably, every human being, including 
natural slaves or those in pre- political communities, has the right not to be sacrificed 
or hunted as food. 

19 Appeals to nature by the cynics and sophists may have influenced the Stoics. 
But what separates the Stoics from these precursors (and from Politics 1324539 ff.) 
is their notion of a code of natural, moral laws from which natural rights can be derived. 
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conclude that there could be any natural rights. It is worth looking 
at these two premisses in Bentham's argument in more detail, since 
they help to clarify the key steps that the Stoics make in developing 
their own conception of natural rights. Bentham's reason for think- 
ing that there can be no rights without laws is that he thinks that a 
holder of a right is the intended beneficiary of a duty, a duty which 
the terminus, or the person who has the obligation corresponding 
to the right, is obliged to fulfil. Duties, however, must be derived 


from laws which have the power to make them binding. Hence, for 


Bentham, without laws there can be no duties, and without duties, 
no rights. Bentham's second premiss—that there are no natural laws 
—depends on his particular conception of law: a law 1s the expression 
of the will of a sovereign regarding the actions of those who are sub- 
ject to the sovereign's will. Laws depend, therefore, on the existence 
of the sovereign will of a legislator; but since, in Bentham's view, 
there exists no legislator in a position to legislate natural laws, no such 
laws can exist. Hence his conclusion that the notion of a natural right 
is an absurdity. 

Roughly speaking, if we deny Bentham's second premiss about the 
non-existence of a legislator of natural laws, while affirming a version 
of his account of the connections between laws and rights—rights 
being construed, that is, as powers in respect to which the law enjoins 
duties—we get what I take to be the general outline.of the Stoic 
account of natural rights. We can begin filling in this outline with a 
passage from the exordium of Chrysippus' peri nomou which illus- 
trates the Stoics’ general view of natural law: 


Law is king of all things.divine and human. It must preside over what is 
honorable and base, both as ruler and as guide, and in virtue of this it must 
be the standard [kanon] of justice and injustice, prescribing to animals 
whose nature is political what they should do, and prohibiting what they 
should not do. (Marcian Inst. 1 = SVF ui. 314, trans. Long and Sedley 
67R (adapted)) 


At the same time, the cosmos itself is viewed by the Stoics as having 
a political structure which is administered by Zeus' divine reason and 
whose natural laws provide the basis for moral values and a life in 
accord with nature. This can be seen in some further remarks attrib- 
uted to Chrysippus by Diogenes Laertius: 


Therefore, living in agreement with nature comes to be the end, which is 
in accordance with the nature of oneself and that of the whole, engaging in 
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no activity wont to be forbidden by the universal law, which is right reason 
pervading everything and identical to Zeus, who 1s the director of the admin- 
istration of existing things. And the virtue of the happy man and his good 
flow of life are just this; always doing everything on the basis of the con- 
cordance of each man's guardian spirit with the will of the administrator of 
the whole. (DL 7.88, trans. Long and Sedley, 63C) 


Though it has recently been denied, it seems fairly clear that the 
notion of natural law was developed in the Stoa very early on—these, 
after all, are passages from Chrysippus—and that these laws which 
express the sovereign will of Zeus are meant, among other things, to 
provide what might be called, with proper qualification, an externalist 
justification of moral behaviour—though this too has been denied.”° 
Of course, for the Stoics, natural laws expressing the divine will are 
not just externalist justifications. The Stoics think that when we start 
to live in accordance with universal moral principles our minds and 
hence our internal virtuous dispositions actually come to reflect and 
take on the very structure of these principles. If by an externalist 
account of morality we mean that agents act simply to ensure that 
a set of authoritative principles are not disobeyed, then the Stoic 
account is importantly different. The wise man’s reason and nature’s 
reason become isomorphic and, as a consequence, moral actions, for 
the Stoics, become an arena for the expression of the individual moral 
personality. Indeed, since we are divine sparks of the universal reason, 
it would be misleading to think that any expression of divine law 
could be viewed as something purely external to us; by the same 
token, it would be equally misleading to think that the expressions 
of our virtuous dispositions are purely internal. We will need to look 
in more detail at what it means for a Stoic to act in accordance with 
a moral principle, since the interpretation of their views here are 
important for understanding their conception of rights; but, for the 
moment, it at least seems reasonable to conclude that the Stoics think 
that the world is governed by a divine moral legislator whose will is 
expressed in natural moral laws that pervasively structure our moral 
lives. They therefore would roundly deny the second of Bentham’s 
premisses. 


% Julia Annas, in The Morality of Happiness (Oxford, 1993), argues that the Stoics 
are seeking a strictly internalist justification of their moral theory—i.e. internal to the 
demands of human happiness and not based on any externally derived cosmological 
or theological imperatives. I remain puzzled by this view in the light of passages such 
as these. 
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But do the Stoics, as I have suggested, generally agree with Bentham 
in linking rights to law and then take the further step of deriving 
natural rights from our participation in what they take to be natural 
moral laws? An argument by Richard Sorabji will help to bring this 
particular problem into focus. Sorabji argues that the Stoics could 
not make such a move because, broadly speaking, theirs is an ethics 
of duty, not an ethics of right.” Care is needed with this claim, of 
course, since the kind of rigid separation between rights and duties 
that his argument suggests can be difficult to support. Witness the 
case of Mill, for instance, who at least on some accounts is thought 
directly to identify rights with the duties they imply. In such a view, 
my right to be told the truth, for example, just consists in my friend's 
moral duty to answer me truthfully. Bentham and, most probably, 
Mill, however, also think that my friend's moral duty to tell the truth 
is owed to me because I am the one who will be harmed in the event 
that she lies to me—in Bentham's terminology, I am the intended 
beneficiary of the terminus's duty. It is really how one conceives this 
latter feature of the relation between duties and rights, I think, that 
Sorabji is addressing and that leads him to claim that Stoicism is 
strictly an ethics of duty. 

Sorabji is not denying, of course, that the Stoics think that we 
should help others or show them consideration. One cannot read 
very far in Stoic moral texts without coming across an exhortation 
to sit by the bedside of a sick friend or come to the aid of a troubled 
stranger. Nor are the reasons for these exhortations very far from 
hand. Each of our fellow divine rational sparks, the Stoics believe, is 
a res sacra, and, as such, merits communal concern (commendatio). 
As fellow citizens in the universal cosmopolis, it is incumbent upon 
us to recognize our common humanity and help others when they are 
in need. Sorabji, therefore, in no way denies that, as a stoic, I might 
think it my duty to help a friend. I might also think it my duty to 
help a friend just because she is a fellow human being and member of 
the universal cosmopolis. Indeed, she might actually benefit greatly 
from my help. But, for Sorabji, all of this would be insufficient to 
indicate any recognition of a right, because he thinks that, if I am a 
stoic helping a friend, I am not doing so because I view my friend 
as having any claim or right to be helped. Rather, my motivation is 
simply to fulfil a duty—my duty to help a friend. 


2 Richard Sorabji, Animal Minds and Human Morals (Ithaca, NY, 1993), 140. 
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Clearly, there are a number of controversial claims here. Sorabji’s 
account of the relation between rights and duties depends on a par- 
ticularly demanding view of what it means, in Bentham's termin- 
ology, to be the intended beneficiary of a duty, and hence a holder 
of a right. For Sorabji, I take it, unless in performing a duty one dis- 
plays the proper moral attitude—i.e. one based on recognizing that 
the intended beneficiary of a duty has a right to be so treated—there 
is, in some sense, no intended beneficiary of that duty at all since 
one only acts intending to fulfil a duty. By the same token, there has 
been no direct intent to benefit nor has any right been respected 
unless, in the performance of a duty, one actually intends to respect 
a beneficiary's rights. It might be objected, of course, that nothing 
this strong is needed to account for the satisfaction of a rights claim 
or to explain the benefit received by the beneficiary of a duty— 
Bentham and Mill arguably have in mind a weaker relation between 
duties and rights. But, if the Stoic account can also meet Sorabji's 
stronger demands about the proper recognition and respect of an 
intended beneficiary's need, then the case for their having a theory 
of rights will be that much more compelling. So we need to ask, in 
satisfying a duty does a Stoic adequately recognize the needs of the 
beneficiary of that duty? And does this recognition amount to the 
recognition of a right? 

In giving negative answers to both of these questions, Sorabji relies 
on a fairly widespread view of what it means in Stoicism to act from 
moral principles. It has become something of a commonplace that 
the Stoics are faced with the following odd, or perhaps even cruelly 
ironic, result when they try to act on their principles. If I am a Stoic 
and think it my duty to help my friend and then try to fulfil my duty, 
it turns out, so the argument goes, that I am not really trying to help 
my friend at all—I am only trying to fulfil a duty. Worse still, I seem 
to be making an instrument of my friend for the purpose of my sat- 
isfying a moral principle. I would certainly be morally better off, one 
might well think, acting out of direct concern for my friends and not 
making such a fetish of my moral principles. Indeed, as is sometimes 
pointed out in this context, by continuing to act according to prin- 
ciple, I run the risk of becoming like one of those rigid, unattractive 
prigs whose moral failings are so carefully exposed in the course of 
some of the better English novels. In any case, it is the ancient Stoics' 
supposed failure to act out of an appropriately direct concern for 
others that is held to be morally objectionable. 
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Sorabji's agreement with this general story, I take it, leads him to 
deny that their 'ethics of duty' allows for the proper recognition of 
the rights and needs of others. It is hardly clear, however, that the 
Stoics think that, in performing a duty, one must suspend all con- 
cern for a recipient of that duty, though, of course, they think that 
one must suspend concern for those elements in an action not in one's 
control. In Epistulae morales 94.50, for example, Seneca suggests that 
the source or object of a Stoic duty—in this case, the duty of giving 
moral guidance—is the need of another individual: 


Deinde istud, quod dicis, iam perfecti viri est ac summam consecuti felici- 
tatis humanae. Ad haec autem tarde pervenitur; interim etiam imperfecto sed 
proficienti demonstranda est in rebus agendis via. Hanc fortisan etiam sine 
admonitione dabit sibi ipsa sapientia, quae iam eo perduxit animum, ut 
moveri nequeat nisi in rectum. Inbecillioribus quidem ingeniis necessarium 
est aliquem praeire: hoc vitabis, hoc facies. 


It is the benefit of the progressor?? that is the object or end of this 
particular duty, and it is this benefit that the moral adviser intends 
his action to bring about. 

It might still be objected, however, that, even if there are passages 
in which Stoics write as if duties are intended to meet the needs of 
others, the proper recognition of those needs is none the less over- 
ridden by their commitment to act in accord with moral principles. 
Such an objection, however, arises out of an unnecessary confusion 
about what it is to act in conformity to a principle, and from treat- 
ing the motives of an action and the objects or ends? of an action as 
interchangeable when explaining that action. To see why this is the 
case, it will be helpful to look at a passage from De beneficiis 6, where 
Seneca is indulging in a long casuistic discussion about the way that 
one's motive for performing an action and the object or end of that 
action can be reciprocal or not. 


Alteri illi, qui beneficium dat sua causa, respondebo: ‘Usus me quare 
potius te mihi profuisse dicas quam me tibi?” ‘Puta,’ inquit, ‘aliter fieri non 


2 [take the dative at ‘interim etiam imperfecto sed proficienti demonstrand a est 
in rebus agendis via' to be a dative of concern, thus translating “the path must be shown 
for the sake of, or for the benefit of, the one still imperfectus'. 

? [t should be clear that in using the terminology here of the objects or ends of an 
action, I am not refering to the Stoics’ distinction between the skopos and telos, which 
distinguishes the intentions and results of actions. The problem here is the different 
one of what the objects or ends of an action are when one is acting in conformity with 
a moral principle. 
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posse me magistratum, quam si decem captos cives ex magno captivorum 
numero redemero; nihil debebis mihi, cum te servitute ac vinculis liberavero? 
Atqui mea id causa faciam.’ Adversus hoc respondeo: ‘Aliquid istic tua causa 
facis, aliquid mea tua, quod redimis, mea, quod me redimis; tibi enim ad 
utilitatem tuam satis est quoslibet redemisse.' (6.13.3) 


Seneca argues that even actions that appear to be undertaken from 
the most blatantly self-interested motives may have ends or objects 
that are not self-interested. This recognition that the end of an action 
and its motive may not be reciprocal is significant. As Barbara Herman 
has recently argued, “a given end of action—helping a friend—can 
be the object of various motives: compassion, prudence, fear of rejec- 
tion, and so on. The different motives affect my conception of what 
Iam doing, its value and point for me; . . . (but) a full account of what 
an agent is doing must therefore include both motive and end." 
She goes on to suggest the following useful analogy with non-moral 
practical principles.” Suppose, out of concern for my future health, 
I begin to take some exercise. In doing this, I both accept and act from 
a principle of prudence. That I act from a principle of prudence, how- 
ever, does not mean that I in any way fail to be concerned with my 
future health, which is the end of my action. Prudence, in this case, 
is not the object or end of my action; my future health is. To be sure, 
my motive for being interested in my future health is a prudential 
one, and it both explains and furnishes a reason for that interest; but 
my prudential motive does not stand in place of my future health as 
the object or end of my action. În choosing the appropriate means 
to my future health, moreover, it is not prudence, but the require- 
ments of health that I must attend to. 

These observations help to clarify why, in acting from moral rules, 
the Stoics are not indulging in a kind of rule fetishism in which the 
needs of others merely become opportunities for further rule satis- 
faction. A Stoic may be motivated to help someone by recognizing 
that such an action conforms to a duty enjoined by nature's law. 
But the object of that action is the benefit of the individual needing 
help. Stoic moral rules, leaving aside questions about their range or 
specificity, indicate where our duties lie; they themselves, however, 
are not the objects or ends of our dutiful actions. Seneca is therefore 


? Barbara Herman, The Practice of Moral Judgment (Cambridge, 1994), 25. I am 
indebted to her discussion of the relation between ends and motives throughout this 
section of this chapter. 2% Ibid. 25 ff. 

26 See Inwood, this volume, for further discussion. 
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justified in suggesting that, when a wise man helps out a moral pro- 
gressor with praecepta, he does so because the progressor has a need. 
The wise man helps, moreover, because he recognizes that need; he 
is not merely following a rule for its own sake. Thus, there is no just- 
ification for claiming that the Stoic account of acting in accordance 
with nature's commands precludes the proper recognition of others' 
needs. But does the Stoics’ recognition of the needs of others amount 
to a recognition of their rights? 

As we saw above, Diogenes Laertius reports that, for Chrysippus, 
living in agreement with nature is in accordance both with universal 
nature and also, in particular, with human nature. This emphasis on 
our natures as being parts of a whole, however, might seem to under- 
cut respect for the kind of separateness and integrity of individuals 
typically associated with rights theories. Indeed, to many, including 
most recently John Cooper,” this feature of Stoicism precludes out 
of hand their recognition of the rights of individuals. If, as the Stoics 
believe, I am part of a whole and my needs and interests are to be 
measured with reference to the demands of the whole, it is difficult 
to see how any special respect or protection can be accorded to my 
own individual needs and interests. We need to remember as well 
that, in a Stoic context, as Cooper quite rightly emphasizes, if I am 
afflicted with a terminal illness, I am not supposed merely to resign 
myself to my sickness and view it as a local loss for me which some- 
how benefits the world order writ large. That is, I am not to view it 
just from the larger perspective of what is best for the rational order 
of the cosmos; Í should view it as what is actually best for me as well, 
as a part of that divine cosmic order. Cooper's argument should alert 
us to the way that we need to be aware of a wider theological and 
metaphysical context when examining notions in Stoicism such as 
rights, and how with respect to this particular issue we need to be 
aware of, say, their conception of the relation between local and global 
teleology or their metaphysical account of persons. But his blanket 
rejection of rights on the basis of their theology and their account 
of the moral personality is too quick. We can begin to see this by 
looking at an important passage from Epictetus which provides an 
initial qualification. According to Epictetus, Chrysippus claimed: 


2 John Cooper, ‘Eudaimonism, the Appeal to Nature, and “Moral Duty" in 
Stoicism’, in S. Engstrom and J. Whiting (eds.), Aristotle, Kant, and the Stotes: 
Rethinking Happiness and Duty (Cambridge, forthcoming). 
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As long as the future is uncertain to me I always hold to those things 
which are better adapted to obtaining the things in accordance with nature; 
for god himself has made me disposed to select these. But if I actually knew 
that I was fated now to be ill, I would even have an impulse to be ill. For 
my foot too, if it had intelligence, would have an impulse to get muddy. 
(Diss. 2.6.0 = SVF iti. 191, trans. Long and Sedley) 


Chrysippus claims that he 1s normally disposed to select a preferred 
indifferent such as health; but if he knew he was fated to be ill, he 
would form a corresponding impulse to select sickness. This is in 
accord with Cooper's view that there may be times when Stoics 
should actually welcome things they do not typically take to be in 
their interest, and they should treat them as being the best and most 
rational thing for the world animal and for themselves. Does this 
suggest, however, that they think there may be occasions when the 
demands of the whole override a person's individual interest, say, in 
being healthy? Before answering this question, it is important not to 
forget that there is a particular epistemological claim at play in this 
passage. Since we, like Chrysippus, do not know what Zeus knows, 
we presumably must strive for things that are typically in better 
accord with our natures, things such as good health, wealth, life, etc. 
So, at least in our ordinary attitudes, we would have no principled 
way of subsuming our health, or the health of others—or indeed any 
other particular local advantages—to the demands of the whole in a 
manner that would undermine individual interests or rights. From 
this, we might therefore conclude that Stoic theology poses no par- 
ticular threat to individual rights, because we must typically act in 
terms of an ordinary understanding of the rational order—an order 
we are normally disposed to follow in a way that does not threaten 
the interests of individuals. Chrysippus, for example, is presumably 
never in a position to justify having any impulses to be sick; he must 
pursue health in accord with an ordinary understanding of where 
his interests lie. We might be tempted to conclude, therefore, that 
our interests as parts are protected by our ignorance of any special 
demands from the whole to override them. 

I would not want to push this argument about the epistemology 
of the passage too far, however, for two reasons. First, for the Stoics, 
the ordinary understandings of the non-wise are in no way normat- 
ive. Hence, Chrysippus' counterfactual supposition leaves open the 
possibility that, if we had the knowledge of a wise man, we might 
see that there are good reasons to override individual interests on 
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particular occasions. And these would be the only sort of reasons that 
carry any weight for the Stoics. Moreover, even if our grasp of what 
the rational order holds in store for us in the future is uncertain, this 
does mean that the same holds true for our grasp of the past. If 
I am tortured to death, my Stoic friends would have to conclude 
that this was not only the best and most rational thing for the world 
animal viewed as a whole, it was the best thing that could have 
happened to me—which should be an unsettling result for anyone 
hoping to find in this part of the Stoic account an adequate respect 
for rights. Thus, any defence of rights attached to such things as 
health, life, or wealth? is similarly liable to come to naught because 
of the Stoics’ wider theological commitment to explain all events in 
the light of the rational will of Zeus. 

If my local advantages and needs are to be measured solely with 
respect to the order of the whole, one plausible conclusion might be 
that I therefore have no individual right to anything. Thus, we might 
reasonably wonder whether the Stoics' talk about the respect owed to 
others because of their sacredness and dignity as fellow individuals 
ultimately turns out to be rather hollow. Or, at least, we might con- 
clude that it is made hollow by their theological commitment to the 
rationality of the demands of the whole. What role can the rights and 
dignity of an individual hope to play for those cheerfully prepared 
to assert, 'Yes he was a sacred thing and his interests were in com- 
mon with mine because he was a fellow rational being [cf. De off. 
3.26]; but the fact that he died of torture was the best thing that could 
have happened to him (and to me)? 

Although such an assertion might seem prima facie odd for a 
defender of rights, it looks considerably less odd if we remember the 
Stoics’ particular account of the moral personality and their con- 
ception of value. Given that we might expect rights to be primarily 
attached to things that people find valuable—their lives, their prop- 
erty, their ability to make independent choices, etc.—we should not 
find it surprising if the Stoics’ accounts of value and rights are linked. 
The Stoics, of course, have a highly controversial theory of what is 


% A problem of this sort confronts Long's attempt to argue that the Stoics believe 
in rights to private property. It is hard to see what a property right can mean in a 
theory that is committed to saying: “You have a right to your land. Of course, now 
that your neighbours have taken it by force and redestributed it among themselves, 
that is the best thing that could have happened both for you and the world animal.’ 
See A. A. Long, ‘Stoic Philosophers on Persons, Property-Ownership and Commun- 
ity’, Bulletin of the Institute of Classical Studies, suppl. 68 (1997), 13-31. 
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valuable, since things such as life, health, and wealth, for instance, are 
for them ultimately matters of indifference. Witness the following 
passage from Epictetus: 


You ought to treat your whole body like a poor loaded-down donkey; if it be 
commandeered and a soldier lay hold of it, let it go, do not resist or grumble. 
If you do, you will get a beating and lose your little donkey just the same. 
... But when this is the way in which you should act as regards the body, 
consider what 1s left for you to do about all the other things that are pro- 
vided for the sake of the body. Since the body is a little donkey, the other 
things become bridles for a little donkey, little pack-saddles, little shoes, and 
barley. Let them go too, get rid of them more quickly and cheerfully than 
of the little donkey itself. (Diss. 4.1.79) 


When later theorists such as Locke or Hegel attach rights to prop- 
erty, it is because they think that physical possession and the inter- 
action between self and object in a material way gives expression to 
a valuable part of the individual personality. For the Stoics, on the 
other hand, an individual's personality is not tied in any fundamental 
way to an external thing such as property or, as this passage from 
Epictetus drives home, even to one's own life or body. One's own 
body, for the Stoics, is something external because it is vulnerable 
to fortune and not in one's power; it is nothing more than a beast of 
burden that has been loaded down with things we should cheerfully 
be rid of. What is in one's power, however, is one's own moral person- 
ality, which consists essentially in one's eleutheria and 1s grounded 
in one's power of giving or withholding assent (sunkatathesis). ‘This 
alone is what is essential to us as persons and what alone has any true 
value. We may disagree with the Stoics here and wonder whether 
there is something deeply misguided about a moral theory that makes 
questions of human life and death a matter of moral indifference. 
But we should not thereby expect the Stoics to attach any rights to 
what they consider matters of indifference; nor should we conclude, 
I think, that they do not attach rights to what, in their view, are the 
essentially valuable features of individual human beings. 

"To see this, we can now return to Cooper's claim about the threat 
that their theological views pose to individual rights. When we prop- 
erly understand what it means to be an individual part of the divine 
order, it is no longer clear that there could be any moral interest of 
the whole that could threaten the separateness or moral integrity 
of a part. As we have seen, Chrysippus says that he would have an 
impulse to be sick if he knew that it were in accord with the demands 
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of the rational order of the universe. Notice, however, that his claim 
is limited to health, which is one of the indifferents. For Cooper's 
argument to go through, however, we would need a passage show- 
ing that there might be demands of the rational order that would 
threaten what the Stoics take to be essentially valuable and discrete 
features of an individual. That is, we would need to find a passage 
claiming that we as individual parts of the whole might be required 
by Zeus' providential moral law to assent to something immoral for 
the sake of larger cosmic goals, or to assent to some other harm to 
our moral personality, our eleutheria, or our power of assent itself. 
But whenever Stoics talk about the way that cosmic demands sub- 
sume local ones, their examples are limited to indifferents.” This is 
not surprising, since it may not always be in the larger interests of the 
cosmos that an individual acquire or retain a particular indifferent, 
though it is always in the interest of the whole for its individual parts 
to give proper expression to reason. If it is in accord with the rational 
order of nature that we be sick, or impoverished, or tortured, such 
a demand would present, for the Stoic, no threat to our integrity or 
separateness as individual parts, since such indifferents are not 
connected in the right way to what we essentially are. What we are 
essentially is our moral personality; and its essential features—our 
eleutheria and mental faculty of assent (assensio)—are always under 
our control and not subject, therefore, to any demands that would 
override their proper function. Indeed, it is not clear how what we 
are essentially as individual parts of the divine order—moral person- 
alities with the power of independent action and assent—could be at 
odds with some overall moral interest of the whole. Thus, Cooper's 
argument, I think, fails to show that the Stoics’ theology poses any 


? "There may be one possible exception to this, though it is unclear how seriously 
we should take it. 'l'here was apparently some disagreement in the early Stoa over 
the question of whether virtue could be lost because of drunkenness or melancholy 
(DL 7.127-8). Chrysippus argued that a wise man could lose his virtue through drunken- 
ness or melancholy, while Cleanthes argued that the virtue of the wise could not be 
lost because of the sureness of their katalepseis. Chrysippus! view seems to open up 
the possibility that, if a wise man knew it were in the rational order of things for him 
to lose his virtue through drunkenness, he should form an impulse to do so. This 
might be an example, then, of an individual assenting to a personal moral harm for 
the sake of some more global demand. 'The ancient reports make it hard to know 
whether Chrysippus’ or Cleanthes’ view on this issue won out, however; nor do they 
make it clear what the early Stoics thought was at stake in this argument. The sources 
which offer the fullest evidence for rights—Cicero, Seneca, Epictetus—register no 
awareness of this dispute and never suggest that the integrity of our moral personal- 
ities might be threatened by any demands of the rational cosmos. 
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threat to a theory of rights rooted in the moral autonomy of indi- 
viduals, though it does show why their conception of cosmic demands 
would override individual interests or rights attached to indifferents. 
However, once we properly understand what it means in Stoicism to 
be a moral individual, and how a moral individual is a part of a moral 
whole, we no longer have any reason for thinking that their theology 
precludes out of hand a commitment to individual rights, if those 
rights are linked in the right way to our moral personalities. 

I have argued that there are no impediments in the Stoics’ account 
of principled action or in their theological account of the separate- 
ness or autonomy of individuals to undermine a theory of rights. I 
have also argued that they have the requisite moral vocabulary and 
concepts centring on such notions as eleutheria, libertas, and potestas 
to give expression to the idea that our moral personalities are a locus 
for rights, and that they hold as well a conception of the relation 
between law and duties that can sustain a theory of rights. More- 
over, they hold several key doctrines of later natural-rights theorists 
such as the natural equality and worth of all human beings regardless 
of social position or gender (cf. SVF iii. 254), and they stress the 
fundamental worth of our moral personalities as expressed in our 
power of autonomous choice. It remains to look at one final line of 
Stoic argument, however, that takes all of these potential components 
of a natural-rights theory and structures them into an explicit, the- 
oretical expression. The guiding idea behind Stoic natural rights, like 
that of the Enlightenment rights theorists who were reading them, 
relies on a straightforward analogy between conventional rights and 
natural rights. Just as there are conventional laws which generate 
conventional rights, so there are natural laws that generate natural 
rights. It is further assumed in this argument that all rights are the 
products of some system of laws. However, since some laws are by 
convention, they can generate only conventional rights; natural laws, 
on the other hand, generate rights which are natural. Other elements 
in the theory rely on a series of similar analogies between conven- 
tional and natural systems of rules. So, for instance, just as some rules 
apply to groups or associations that are conventional, so there are rules 
that govern natural groups. Correspondingly, just as conventional laws 
enjoin duties and authorize particular offices and powers, so do laws 
that are natural; and the duties and particular powers authorized by 
nature's laws are themselves natural and apply without distinction 
to the members of natural groups. 
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It is difficult to know exactly when this particular set of inferences 
and analogies began making its appearance among Stoics. Malcolm 
Schofield has recently charted the movement from Zeno's utopian 
Republic, which seems to include only the wise, to the more cos- 
mopolitan vision of Chrysippus—certainly a necessary step for a 
notion of natural rights attaching to all in virtue of their common 
reason and humanity.* By the time we get to such later Stoics as 
Epictetus and Seneca these analogies are already well established, 
though rarely defended; and if we are unsure what role, if any, such 
analogies played in Chrysippus’ On Law or Republic, there is no 
shortage of them in Cicero's own stoicizing accounts of the nature 
of laws and the republic. Indeed, since perhaps the most thorough- 
going, and certainly the most influential, use of these analogies is 
found in Cicero, I will mainly refer to these. Much of his account, 
however, can probably be traced back to early Stoics (see note 29, 
however); but since the primary task of this pater is to argue that 
the origins of natural rights are to be found in the Stoa, I will pass 
over these difficult doxographical questions for now. 

For the Stoics, one is not a human being unless one is part of a 
community (cf. Diss. 2.5.26; 1.28.19). Moreover, in virtue of our 
status as human beings we are all members of a natural community; 
and our claim to be treated as members of this community is based 
on our common attribute of rationality. Thus, in De legibus 1, for 
instance, Cicero begins by setting out the grounds for natural law in 
a straightforwardly stoicizing account that essentially paraphrases the 
passage we saw from Chrysippus' Per: nomou: 'lex est ratio summa, 
insita in natura, quae iubet ea quae facienda sunt prohibetque con- 
traria.' He then draws together the connections between reason, law, 
and community by arguing that all those who have reason in com- 
mon must have right reason in common which 1s to be identified with 
natural law. He takes this as being sufficient to license the conclusion 
that all those who have natural law in common belong to the same 
natural community, the community of reason (1.23). i 

After establishing the basis of natural law and the natural commun- 
ity, Cicero begins setting out the rules and governing conditions of 
various powers, duties, religious offices, magistracies, etc. The con- 
ferral of these powers and duties, moreover, is continually expressed 
in a way that extends the language of conventional rights and privileges 


30 M. Schofield, The Stoic Idea of the City (Cambridge, 1991). 
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to a natural community bound by a shared rationality and common 
natural law. As we have seen, Cicero makes use of the language of 
rights (potestas, ius) in describing the exercise of these powers (De 
leg. 3.10; 3.27),* and he derives the duties attendant upon them from 
laws that he deems to be natural. His notion of a right, therefore, is 
sustained by linking it to the due processes of law, the autonomous 
participation of individuals in a system of offices, the exercise of 
authorized powers, and the proper fulfilment of duties. He then makes 
straightforward inferences from the existence of such conventional 
rights to the existence of natural rights—rights which attach to indi- 
viduals in virtue of their common citizenship in the natural com- 
munity of reason. 

Many contemporary catalogues of human rights include an array 
of economic, social, and cultural rights covering such things as health 
care, employment, property, and education. We have seen how the 
Stoic conception of value would certainly exclude such concerns.? 
But, for all that, the Stoics give theoretical expression to the notion 
of natural human rights. To the extent that they focus on autonomy 
and ground rights in a system of legal procedures, they diverge from 
theories of human rights that aim at particular outcomes or at indi- 
vidual welfare, at least if we take our welfare to extend beyond 
the exercise of our moral personality. The Stoics do not think, for 
example, that I have a right not to be tortured. But I have a right 
to exercise my rational autonomy or eleutheria, and to show indif- 
ference to my circumstances. And I can freely choose to take the 
proper moral attitude to my torture and my torturers. It is my due 
as a divine, rational spark and as a citizen in the universal cosmopolis. 
We might think this an odd result for a theory of natural rights; but 
it is one that in some sense is faced in one form or another by all 
theories of rights which, like the Stoics', give primacy to rational 
autonomy and choice. 

In carrying out their duties, duties derived from their status as 
citizens participating in natural law, Stoics act in a way that accords 
respect for the moral autonomy, equality, and rationality of their 
fellow citizens. Moreover, they fulfil their offices, offices which they 
have both a duty and a right to fulfil in accordance with Zeus' rational 


31 See p. 159. 

? Although, given the Stoics’ concern with the development of the moral per- 
sonality, it is possible to see how their account of rights might be extended to cover 
something like education. 
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will. Citizens of the cosmopolis do not have a right to universal health 
care nor do they have a right to smoke; but apart from that, they 
live in a moral climate conducive to the recognition of their fellow 
citizens’ needs and rights—rights that the Stoics think that we all 
share in virtue of the fact that we are human. 
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Republicanism: the Career 
of a Concept 


Daniel T. Rodgers 


The concept of republicanism was one of the success stories of the 1980s. A gen- 
eration ago the term —while not unknown — carried no more freight than scores 
of others in the historical vocabulary. First given formal analytic and conceptual 
identity in a historiographical essay by Robert Shalhope in 1972, it vaulted within 
a decade into the eye of scholarly debate over revolutionary and early national 
politics C and soon thereafter into nineteenth-century historiography as well. By 
1985 it had become, in the words of one of its principal critics, "the most protean" 
concept in antebellum cultural history. By 1990 it was everywhere and organizing 
everything, though perceptibly thinning out, like a nova entering its red giant 
phase 

The process by which republicanism burst onto the scene was not simply one of 
intellectual fashion. Nor was it, at heart, a discovery, driven by newly unearthed evi- 
dence. It was a conceptual transformation, a reconfiguration of the largely known, 
a paradigm shift of Kuhnian scale and Kuhnian dynamics—fittingly so, since 
Thomas S. Kuhn's The Structure of Scientific Revolutions was so closely bound up 
in it. Sorting the enduring from the merely provocative in Kuhn’s notion of para- 
digm shifts has constituted a sizable intellectual industry since the book's publica- 
tion in 1962. That modern science has moved through intermittent conceptual revo- 
lutions, from one highly elaborated structure of assumptions to another, with a 
precipitousness that often more closely resembled conversion than the accretive 
processes of normal science was not a novel announcement. What was distinctive 
to Kuhn was his insistence that the outcome turned, not on the relative comprehen- 
siveness of the competing paradigms — not on the ability of the victor to absorb the 


Daniel T. Rodgers is professor of history at Princeton University. 
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1 Robert E. Shalhope, “Toward a Republican Synthesis: The Emergence of an Understanding of Republicanism 
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and Ideology,” American Quarterly, 37 (Fall 1985), 461. 


486 


Cicero and Modern Law 


12 The Journal of American History June 1992 


vanquished, as in the textbook claim that Einsteinian physics simply enfolded New- 
tonianism within it— but on the ability of the new, whose loose ends and explana- 
tory limits were never signally fewer than those of the old, suddenly to make sense 
of precisely those issues that the profession had identified, for the moment, as its 
most pressing quandaries. Kuhnian science did not expand; its growth was not addi- 
tive; it leaped from paradigm to paradigm, from one identifiable set of problematics 
to another.? 

In comparison to those that interested Kuhn, republicanism was a relatively 
modest paradigm. But the processes of its triumph had a Kuhnian familiarity. 
Republicanism's place in a succession of explanatory structures, its development by 
leapfrogging between traditionally isolated subdisciplines and problematics, its 
ability to explain so many urgent puzzles together with a certain inner vagueness 
of its own — all were in the nature of paradigm succession. So too was a point Kuhn 
did not emphasize: the extent to which the new paradigm, born in rivalry and nega- 
tion, bore the marks of the paradigm it succeeded. 

That the rise and efflorescence of republicanism constituted a paradigmatic 
event, however, is not as remarkable as the historiographic shift itself. The obstacles 
were formidable. The root texts of the republican synthesis were difficult to the verge 
of unreadability, highly intellectualistic, and in many respects as consensual as the 
consensus history they were designed to supplant. The most effective popularizers 
of the synthesis were the heirs of Charles Beard, historians of the nineteenth-century 
American working class, committed to the study of conflict, materialists by either 
neo-Beardian or neo-Marxian custom, often deeply suspicious of ideas. Even 
eighteenth-century republicanism's interpreters spoke in so many radically different 
tongues— about time, ideology, politics, and republicanism itself — that it is hard 
to see how a term so heavily burdened could in normal circumstances have taken 
off to paradigm status. 

But Kuhn's core point is the essential one: Not logic, but interpretive needs create 
paradigms. The history of the conviction that the concept of republicanism could 
unlock the basic riddles of American politics and political culture is the history of 
a conjunction of multiple, sometimes contradictory needs. It is also a history of how 
historians argue and how concepts persuade. 


The republican synthesis can only be understood within a succession of paradigms: 
Beardian, Hartzian, and republican. The Beardian paradigm organized American 
history around a restless sea of conflicting material interests; the Hartzian around 
a stable liberal consensus; the republican around the importance of liberalism's 
precedents and rivals. Like all successional paradigms, these not only rivaled but also 
reflected one another, demolishing and mimicking each other's root weaknesses. 


2 Thomas S. Kuhn, The Structure of Scientific Revolutions (Chicago, 1970). See also Thomas S. Kuhn, The 
Essential Tension: Selected Studies in Scientific Tradition and Change (Chicago, 1977). 
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That was among the reasons that republicanism, cast in paradigmatic opposition 
to Hartzian liberalism, was to be difficult to define, even to perceive, except in a 
complex mirror of what it was not. 

"Hartzian" was not, in some ways, the second paradigm's proper name. Few of 
the consciously post-Beardian, post-progressive American historians of the 1950s 
and early 1960s shared either Louis Hartz's aphoristic style or his contention that 
liberalism had crossed the Atlantic, by feudal default, with the initial English settle- 
ments. But among those impressed with the essential stability of American politics, 
no one put the point of liberal consensus more forcefully than Hartz or swept the 
concept of an essentially Lockean America over so vast a historiographic territory. 
"[John] Locke dominates American political thought, as no thinker anywhere 
dominates the political thought of a nation,” Hartz wrote in The Liberal Tradition 
in America. "He is a massive national cliché.” 

That the very heart of American identity should have been suspended in this way 
on so slender and bookish a thread would have been still more remarkable had the 
post-progressive historians’ Locke not been both so much smaller and so much larger 
than life. Apprentices to the Hartzian paradigm all read the key passages in the Two 
Treatises of Government and learned to cite Locke as an honorary member of the 
revolutionary generation. That Locke's writings competed for place with those of 
scores of rival authorities in eighteenth- and nineteenth-century Anglo-America was 
not an especially salient fact. The Americans took to Locke, the Hartzians main- 
tained, because American society was already Lockean in its social marrow: individu- 
alistic, ambitious, ptotocapitalist, in a word, “liberal.” Locke's conclusions already 
having been embedded in their social experience, they hardly needed to read 
him —or, in Daniel Boorstin's variation, anyone else—at all. Except as a tag for an 
arrangement of society and culture, Locke hardly mattered to the Hartzians.4 

But asa symbol of balanced, tempered political reasoning, Locke mattered a great 
deal. To call the Revolution a Lockean revolution was to emphasize not only its social 
immanence but also its sobriety, “the legalistic, moderate, nonregicidal, and largely 
nonterroristic character of the American Revolution,” as Richard Hofstadter put it 
in 1968. By insisting on the authority and ubiquity of Locke's ideas in the revolu- 


3 Louis Hartz, The Liberal Tradition in America: An Interpretation of American Political Thought since the 
Revolution (New York, 1955), esp. 140. For critiques of Hartz from within the post-progressive tradition, see Daniel 
J. Boorstin, “American Liberalism,” Commentary, 20 (July 1955), 99-100; and Richard Hofstadter, The Progressive 
Historians: Turner, Beard, Parrington (New York, 1968), 446-49. 

4 John Locke, Tivo Treatises of Government, ed. Peter Laslett (Cambridge, Eng., 1960). How strong the assump- 
tion of Locke's contemporaneousness ran can be seen in a collection of the best scholarly work of the day, Jack P. 
Greene, ed., The Reinterpretation of the American Revolution, 1763-1789 (New York, 1968). The index gave John 
Adams 45 entries, Thomas Jefferson 38, James Madison 31, Alexander Hamilton 30, and John Locke 21; Locke not 
only eclipsed all other European writers but edged out Benjamin Franklin, Patrick Henry, and George Mason and 
ran far ahead of George III, Samuel Adams, or Thomas Paine. Similarly Clinton Rossiter, while recognizing that 
the "greatest" of the English political writers “as far as the colonists were concerned” were John Trenchard and 
Thomas Gordon, left them with 5 citations to Locke's 42. See Clinton Rossiter, Seedtime of the Republic: The 
Origin of the American Tradition of Political Liberty (New York, 1953), 141. Daniel J. Boorstin, The Genius of 
American Politics (Chicago, 1953). 
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tionary and postrevolutionary eras, historians and political scientists in the 1950s 
made Beard's seething class and regional conflicts consensual for a post-progressive 
age. Locke's centrality to the Americans’ revolutionary moment helped explain why 
theirs was so reasonable a revolution, just as (in the circularity by which paradigms 
reconfirm themselves) the reasonableness of the Revolution confirmed the pervasive- 
ness in it of Locke's ideas. The critical point, as Hartz put it, was that the Americans 
did not have to "endure a democratic revolution'— not, that is, a revolution of the 
European sort, culminating in the frenzy of a Maximilien Robespierre or a Lenin. 
To invoke Locke was to evoke a revolution marked by rationality and moderation, 
by a minimum of the terrible messiness of most revolutions, and hence (for better 
or for worse) a lasting immunity to the revolutionary contagions that followed.’ 

Explaining so much — the relatively contained dynamics of the Revolution, the 
relatively easy transition to high capitalism, the weakness of both Continental-style 
conservatism and Continental-style socialism in America —the Hartzian paradigm 
(like all paradigms) left its share of loose ends. Conflict was the most important. 
Rather than confronting the accumulated Beardian evidence of endemic social 
conflict, the Hartzians prevailed by raising the stakes of what counted as meaningful 
conflict, until every conceivable demonstration of conflict short of Jacobin or Bol- 
shevist revolution vanished in the all-pervasive liberal consensus. This is the way of 
paradigms: not to refute incongruent data, but to deflect attention from them, re- 
arrange their weighted values, and diminish the importance of their related 
problematics. The result was the construction of a paradigm virtually impregnable 
to the big event of 1960s and 1970s historiography, the massive revival of neo- 
Beardian social history. But let the leading ideas of the Revolution seem less Enlight- 
ened than was approptiate to a Lockean revolution, let them seem more anxious 
and frenzied, and the case was potentially more difficult. 

Of anxiety there had all along been a good deal of evidence. Eighteenth-century 
Americans’ sense of history ran to cycles rather than linear progress and spun off 
quickly into fantasy or despair. They worried incessantly the question of national 
destiny and the fragility of their experiment in a kingless republic— as if unaware 
(as Hartzian Americans should not have been) that reassurance lay in the social 
fabric under their very feet. They were prone to nightmares in which partisan dis- 
putes appeated as treason, in which the accidents of imperial mismanagement 
turned into conspiracy and deliberate design.$ 

By the mid-1960s evidence of a great deal of revolutionary anxiety was suspended 
anomalously in the air, unintegrated into the Hartzian paradigm yet without any 


5 Hofstadter, Progressive Historians, 162; Hartz, Liberal Tradition, 35. 

6 Carl Bridenbaugh, Mitre and Sceptre: Transatlantic Faiths, Ideas, Personalities, and Politics, 1689-1775 (New 
York, 1962); Roger H. Brown, The Republic in Peril: 1812 (New York, 1964); John R. Howe, Jr., The Changing 
Political Thought of John Adams (Princeton, 1966); John R. Howe, Jr., “Republican Thought and the Political Vio- 
lence of the 1790s,” American Quarterly, 19 (Summer 1967), 147-65; Cecilia M. Kenyon, “Men of Little Faith: 
The Anti-Federalists on the Nature of Representative Government,” Wiliam and Mary Quarterly, 12 (Jan. 1955), 
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counterparadigmatic structure of its own. Edmund S. Morgan's “The Puritan Ethic 
in the American Revolution," published in 1967, is a case in point. In that widely 
read essay, Morgan's eye swept in virtually all the themes soon to be subsumed under 
the “republicanism” label: the Americans’ fear of British corruption, fear of the 
grasping, fatal effects of luxury, fear of their own inability to sustain the self-denying 
virtues on which a republic depended. But Morgan could explain all this only as 
the residue of “Puritanism,” which had apparently not only perdured in New En- 
gland but also somehow oozed down to the southern colonies during the early yeats 
of the Enlightenment to resurface in Puritans manqué such as Richard Henry Lee 
and Henry Laurens. Morgan's was a particularly striking example of a brilliant essay 
suspended in a paradigmatic vacuum, and it was not alone. Gordon S. Wood, 
wtiting a year earlier of the “fear and frenzy, the exaggerations and the enthusiam, 
the general sense of social corruption and disorder" heavy in the revolutionary air, 
could only grope for the psychohistorical language of a recurrent "revolutionary 
syndrome.” 

The Hartzian paradigm, to be sure, possessed strategies to contain these signs 
of the underappreciated emotionality of the Revolution. The most important was 
the notion of a paranoid style, reconceived, not as a particular response to particular 
social strain, but as a constant undercurrent to the Lockean mainstream.® But the 
recognition gathering force so rapidly in the mid-1960s that the best and brightest 
of eighteenth-century Americans had been steeped in thought processes akin to 
those of McCarthyites and John Birchers was not a little troubling. Having tied the 
nation’s fundamental identity to the Revolution and the constitutional settlement, 
having tied the Revolution to Locke, and Locke to a particular set of "liberal" ideas 
and a rational style, the Hartzian paradigm was hard pressed to accommodate this 
challenge to the Lockean card with which it had so long trumped the Beardian signs 
of conflict. 

The interpretive crisis came in a Kuhnian paradigm shift of almost textbook 
form. Within a decade of the publication of Morgan’s essay, the syndromes, the 
anxieties, the paranoid style, the aberrant outcroppings of the Puritan ethic, all co- 
hered in something called republicanism. Like most paradigm shifts, the phenom- 
enon entailed no slow scraping of geological plates against each other but a quick, 
decisive conceptual rearrangement around a new scheme and center. Within five 
years Robert Shalhope's "synthesis" was Robert Kelley's “discovery’— indeed “one of 
the striking discoveries of recent scholarship . . . that republicanism was the distinc- 
tive political consciousness of the entire Revolutionary generation"? 

The prime movers in this event were three books: Bernard Bailyn's The Ideological 
Origins of the American Revolution (1967), Gordon S. Wood's The Creation of the 


7 Edmund S. Morgan, "The Puritan Ethic and the American Revolution,” William and Mary Quarterly, 24 (Jan. 
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America Republic (1969), and J. G. A. Pocock's The Machiavellian Moment (1975): 
But books alone rarely change minds, still less regroup a discipline's reigning schools 
and paradigms, and this trio was weighted with particular liabilities. The first of 
them, written with great lucidity and grace, employed neither of the key terms— 
republicanism ot virtue — by which the paradigm would be identified. The opening 
half of Bailyn's Ideological Origins offered a brilliant, contra-Lockean reading of rev- 
olutionary rhetoric, in which notions of power and liberty coalesced in escalating 
conspiratorial nightmares. But with independence, Bailyn's Revolution reverted to 
a Hartzian frame, climaxing in a release of assertions inherent in colonial society 
long before! It was in Wood's Creation in 1969 that republicanism first emerged 
as a distinct organizing theme, to which, six years later, Pocock’s Machiavellian Mo- 
ment gave a global context and history. But Wood's book, so intricately argued and 
suspended by such subtle threads between Beardian and post-Beardian impulses 
that twenty years later historians were still trying to figure out what it said, was very 
difficult to see whole. As for The Machiavellian Moment, its difficulty was so 
notorious that few actually scaled it. J. H. Hexter might brag that he had struggled 
through every one of its “lumbering, crookbacked, mammoth sentences,” but far 
fewer historians followed Hexter’s example than said, or implied, they had done so. 
Most American historians, including many who entered the pro- and anti-Pocock 
debates, confined themselves to the book’s last chapter, and more still, given the 
argumentative density they found even there, stuck with Pocock’s earlier essay 
“Virtue and Commerce.” Difficult arguments have their advantages as paradigm 
makers, drawing young, smart minds to them and making converts out of those who 
successfully crack the code. Still, in comparison to the straightforward assaults of 
the young neo-Beardians flooding into the profession in the early 1970s, this was 
an unlikely trio of books to down the Hartzian paradigm.? 

Complexity was one liability; terrible simplification was another. Locke being at 
the symbolic core of the Hartzian paradigm, efforts to release Locke’s hammerlock 
on the American mind were prominent in the argumentative strategies through 
which the republicanism project took shape. Bailyn, while not denying Locke’s 
influence in eighteenth-century America, surrounded him with so large a mass of 
rival publicists and pamphleteers that his singularity disappeared. Wood gave him 
a handful of inconsequential citations. Pocock's early formulations wrote Locke off 


10 Bernard Bailyn, The Ideological Origins of the American Revolution (Cambridge, Mass., 1967); Gordon S. 
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1 Gordon S. Wood, “The Creative Imagination of Bernard Bailyn” in The Transformation of Early American 
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as altogether itrelevant to the American controversy and, for good measure, virtually 
irrelevant to the mainstreams of English history. When Shalhope announced the 
birth of a republican synthesis in 1972, a skeptical attitude about Locke's trans- 
atlantic influence was, not accidentally, its first characteristició 

Yet as argumentative strategies lure challengers into the constructs of the chal- 
lenged, those who had dismissed Locke soon found themselves taking the Locke 
question more seriously than ever. In the Hattzian paradigm, Locke had been short- 
hand for a general state of mind and society. Rather than challenge this absttacted 
Locke at the level of culture and society, Bailyn and Pocock pitted the authority of 
his writings against that of his rivals' writings; they stripped Locke of any special 
key to the revolutionary mind only by passing it on to others. The writers who 
brought revolutionary ideas "into a coherent whole" and "shaped the mind of the 
American Revolutionary generation,” Bailyn claimed, were not Locke's heirs but the 
"country" polemicists of early eighteenth-century Britain: John Trenchard, Thomas 
Gordon, Benjamin Hoadly, and Henry St. John, Viscount Bolingbroke.4 Pocock's 
sense of lineage was longer and more exhilarating: behind the revolutionary genera- 
tion, the English country writers; behind the country party, James Harrington; be- 
hind Harrington, Niccoló Machiavelli and the discourse of civic humanism — all way 
stations on an intellectual route from the Renaissance to the Revolution that 
bypassed Locke altogether. To describe the Revolution as empowered by the ideas 
of "commonwealth" or "country" Englishmen quickly became axiomatic among 
writers in the emerging republicanism vein, though it represented an intellectuali- 
zation of the Revolution with a vengeance. 

Moreover, as intellectual history, this investing of the revolutionary mind in the 
texts of a handful of English publicists was clearly wrong. It squeezed out massive 
domains of culture — religion, law, political economy, ideas of patriarchy, family, and 
gender, ideas of race and slavery, class and nationalism, nature and reason—that 
everyone knew to be profoundly tangled in the revolutionary impulse. One has only 
to compare the nervously complicated, encyclopedic structure of Henry F. May's The 
Enlightenment in America, completed before the republicanism paradigm took 
hold, with the work that followed to see how swiftly and drastically late eighteenth- 
century intellectual history was simplified (and secularized), repackaged along those 
linear lines of influence that had long given political theory a bad name. The upshot 
was not only a heated and futile quarrel over the measurable influence of Locke vis- 
a-vis that of the commonwealth pamphleteers but also a cascade of similarly posed 
permutations on the same line: Locke versus Richard Price and Joseph Priestley, 
Locke versus Jean Jacques Burlamaqui, Locke versus Francis Hutcheson, David 
Hume, and the Scots humanists. As the simplifications of the Hartzian paradigm 
led to countersimplifications, recapitulating in defeat variations on its own exaggera- 


15 Pocock, "Virtue and Commerce,” 127-29; J. G. A. Pocock, "The Myth of John Locke and the Obsession with 
Liberalism,” in John Locke, ed. J. G. A. Pocock and Richard Ashcraft (Los Angeles, 1980), 3-21; Shalhope, "Toward 
a Republican Synthesis.” 

14 Bailyn, Ideological Origins, 34-35. 
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tions, the republican synthesis threatened to degenerate into an argument about 
sources and influence, as if the revolutionary mind had come across the Atlantic in 
one or another late eighteenth-century sailing vessel, packed as tract and pamphlet, 
to be grafted onto a headless social body» 

Compounding the burdens of heroic inaccessibility and heroic simplification, 
finally, was the fact that the paradigm makers offered up, not one paradigm, but 
two. Harvard republicanism (Republicanismy) and St. Louis republicanism 
(Republicanism;) were the rival camps, and from the beginning they were at odds 
in assumptions, methods, adherents, and language. Even the names were not at first 
the same. Wood's "republicanism" was "country ideology" to those in the circle of 
Pocock's influence. Not until after 1980, when the Pocockians' resistance to the 
“republicanism” tag finally gave way, were the two camps literally on speaking terms 
with one another. 

Harvard republicanism as it culminated in Wood's Creation was at its core du- 
alistic. It saw American history as swung on a great hinge between traditional and 
modern, and its imagination was riveted to the moment in which modernity came 
into being. Bailyn's Revolution had been conceptually simpler: an explosive release 
of accumulated tension, to which he has consistently claimed "republicanism" ir- 
relevant.$ On the other hand, Wood, who had been Bailyn's student, was by 1969 
no longer impressed by the social-psychological familiarity of the nightmares 
Bailyn’s work had emphasized; he was struck, rather, by their “irretrievability and 
differentness” their place in an "essentially classical and medieval" mental frame. 
Republicanism, sweeping into colonial political culture with near utopian force in 
1774-1775, entered as a modernizing impulse, impelling and giving expression to 
the regenerative ambitions of the Revolution. But the key republican injunction, 
Wood held, was a profoundly traditional one, the preeminence of the "public good." 
Whether expressed in fantasies of a new Christian Sparta, the mobbing of Tories 
and wat laggards, ot the exhortations of pamphleteers and ministers, "the sacrifice 
of individual interests to the greater good of the whole formed the essence of repub- 
licanism and comprehended for Americans the idealistic goal of their Revolution;" 
Wood wtote. "From this goal flowed all of the Americans' exhortatory literature and 
all that made their ideology truly revolutionary." 


5 Henry E May, The Enlightenment im America (New York, 1976). For a rare exception to the republicanism 
writers’ secular readings of eighteenth-century political culture, see Nathan O. Hatch, The Sacred Cause of Liberty: 
Republican Thought and the Millennium in Revolutionary New England (New Haven, 1977). For the debate over 
intellectual influences, see Staughton Lynd, Intellectual Origins of American Radicalism (New York, 1968); Morton 
White, The Philosophy of the American Revolution (New York, 1978); Morton White, Philosophy, The Federalist, 
and the Constitution (New York, 1987); Garry Wills, Inventing America: Jefferson's Declaration of Independence 
(Garden City, 1978); Garry Wills, Explaining America: The Federalist (Garden City, 1981); Ronald Hamowy, 
“Jefferson and the Scottish Enlightenment: A Critique of Garry Wills's Inventing America: Jefferson's Declaration 
of Independence," William and Mary Quarterly, 36 (Oct. 1979), 503-23; and Daniel W. Howe, “European Sources 
of Political Ideas in Jeffersonian America,” Reviews in American History, 10 (Dec. 1982), 28-44. 
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So swift a moral pace was not to be stood. By the 1780s, in Wood's account, the 
pull and strain of revolutionary politics, the difficulty of holding to the public good 
as a real, tangible essence amidst a clamor of partial interests, had finally over- 
whelmed the republican faith. The Constitution, designed with no hope of ob- 
viating conflict but merely the hope of managing and containing it, represented 
a breakthrough to “an entirely new" and "recognizably modern" conception of poli- 
ticsi Republicanism swooned; out of the Constitution's side stepped liberalism. 
The Hartzians had been not altogether wrong, but they had misplaced the hinge 
of modernity, bollixed chronology, and badly underplayed the drama of the event. 

Republicanisms, which came at American history steeped in early modern En- 
glish history, was attuned to far longer historical lines. Where Wood's imagination 
was dialectical, Pocock's was geological and stratigraphic — drawn to those cliffs and 
outcroppings where buried ideational formulations, coursing through vast expanses 
of time, seemed to heave themselves unexpectedly into view. Wood's republicanism 
was constructed in quarrel with England; Pocock's, born in the city-states of Renais- 
sance Italy, was a quarrel with time itself. Wood's republicanism reverberated to near 
utopian hopefulness; Pocock's was born out of pessimism and anxiety, out of a 
quarrel with the degenerative forces of history, the corrupting drag of time that (bar- 
ring heroic resistance or fortunate social atrangements) threatened to undermine 
every momentary republican venture. The heart of Wood’s republicanism was the 
preeminence of the public good; not public, but civic was the key term in Pocock's 
construct. It was on the field of civic action, if anywhere, that time, fortune, and 
corruption might be withstood. “Virtue,” which Wood read as self-denial, Pocock 
read as public self-activity — in which “personality,” undergirded by sufficient prop- 
erty to give it independence, threw itself (for its own "perfection" and the survival 
of the republic) into citizenship, patriotism, and civic life. Wood gave repub- 
licanism a precise ethical content and a vague and unsatisfying history. The lineage 
of Pocock's republicanism was crystalline, but its moral was far more complex and 
trickier to read? 

Compounding these differences, Republicanismy and Republicanisms favored 
radically different accounts of postrepublican history. Wood's America had "broken 
through” to a modern sense of politics by 1787. For Pocock, the key to modernity 
was acceptance of the contingent nature of history. Arriving in St. Louis from New 
Zealand with The Machiavellian Moment half-formed in 1966, he had a hard time 
dispelling an outsider’s sense that the United States was barely modern at all. The 
footnotes that track his readings in American history over the next decade show a 
fixation on the great historians of myth and symbolic evasion — Henry Nash Smith 
on mirages in the West, Ernest L. Tuveson on American millennialism, John Wil- 


18 Ibid, viii. 

19 J. G. A. Pocock, Politics, Language, and Time: Essays on Political Thought and History (New York, 1971); 
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liam Watd on Andrew Jackson's mythic presence, and Leo Marx on the landscape 
of the mind — as well as Hartz, Bailyn, Wood, and Boorstin. The quarrel with time, 
which had resolved itself in early nineteenth-century England into a sense of his- 
toricity, seemed to Pocock still going full blast in America. Born in "dread of moder- 
nity,’ Pocock's United States was being dragged into modern times only over massive 
resistance — if, indeed, it had got there yet.20 

Over the terms of republicanism's end, Republicanismy and Republicanisms 
thus quickly fell out of agreement. When Wood turned to the early national period 
he found a society dancing feverishly to the tune of “modern American liberalism.” 
The mark of St. Louis republicanism, by contrast, was a reluctance to date the "end 
of classical politics" as early as Wood had put it. Lance Banning, John M. Murrin, 
Nathan Hatch, and Drew R. McCoy saw the telltale dynamics of court and country 
at work from the 1790s through the Madison administration, and Rowland Berthoff 
discerned them well into the Jacksonian era. Republicanismy collapsed all at once 
in a clatter of constitutional argument. Republicanisms staggered on to a slower 
death.?: 

It is, then, to none of the usually ascribed attributes of intellectual systems— 
clarity, comprehensiveness, or coherence—that we must look for the rapidly 
gathering force of the republican synthesis in the 1970s. Like all paradigms, it drew 
power less from its logic than from the mesh of its premises with the shifting canons 
of common sense. In this regard, the critically important contingency in repub- 
licanism's success was the structuralist turn in 1970s intellectual history. Repub- 
licanism had entered the historical literature in the familiar dress of “ideas.” In his 
pre-1970 essays, Pocock had called civic humanism a "current of ideas” a “vocabu- 


na 


lary,’ a “concept,” a "style of thought.” Bailyn wrote of "strands of thought,” "ideas" 


and “attitudes,” "premises and theories" Wood's Creation introduced repub- 
licanism as a “conception.” The broader word waiting in the wings was “ideology,” 
but though it pops up here and there in Bailyn's Ideological Origins and Wood's 
Creation, it merited neither index entry nor comment; as late as 1966 Wood had 
passed it by altogether, noting that nothing was more “perplexing” in the scholarly 
literature than the problem of ideology. The perplexing and encumbering baggage 
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pressing down on "ideology" in the late 1960s was Marxism. The historiographic 
mainstream, distancing itself from any Marxian taint, ran toward looser, suppler, 
more figurative categories: currents of ideas, persuasions, myths, mind.22 

By the early 1970s, however, in response to the challenges of the new social his- 
tory, intellectual historians were grasping for harder stuff, for conceptualizations 
that would invest ideas with social power so unmistakable that even the be- 
havioralists in the profession would have to pay attention: in short, for something 
very like ideology. In the pinch, Clifford Geertz's reformulation of ideology on non- 
Marxian lines found an extraordinarily eager reception. By 1973 Bailyn had discov- 
ered Geertz's “Ideology as a Cultural System" and recast the argument of his Ideo- 
logical Origins in its terms. Between formal ideas and social experience was a middle 
stratum of mind that “crystallizes otherwise inchoate social and political discon- 
tent,” mobilizes "disconnected, unrealized private emotions,” elevates "to structured 
consciousness” confused and mingled urges, that in short constructs a revolutionary 
mentalité. Shalhope in the early 1970s was likewise deeply engaged in the literature 
of “ideology” and in Geertz’s reading of it in particular. To the Wingspread Confer- 
ence on New Directions in American Intellectual History in 1977, where the conver- 
sation was thick with references to Kuhn and Geertz, Gordon Wood brought a daz- 
zling essay on the structuring and deterministic power of ideas, drawn from Peter 
L. Berger and Thomas Luckmann, Emile Durkheim, Michel Foucault, and, most 
heavily, Geertz.2 

For the next decade the rhetoric of eighteenth-century intellectual historians was 
suffused with references to Geertzian winks and twitches, cognitive road maps, and 
culturally constructed realities. Few readers of Geertz bothered to go past his 1964 
essay, "Ideology as a Cultural System,” to the looser and more ruminative writings 
that followed it. The need of the moment was for means of investing the ethereal 
stuff of mind with convincing social power. As the most recent intellectual construct 
to arrive on the scene, republicanism was the first to be rebaptized as ideology; 
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through its attachment to the Revolution, it became a particularly forceful example 
of what an ideology could do. 

Pocock's turn toward structuralism was likewise a phenomenon of the early 1970s, 
though it came, not through Geertz, but through Kuhn, and its key word was /en- 
guage. Pocock's references to language through the late 1960s were still couched 
largely within the speech-act frame he shared with other Cambridge Univer- 
sity-trained political theorists, with its stress on utterances as forms of intended ac- 
tion. "Languages and Their Implications" in 1971, however, suddenly breathed a 
new, Kuhnian vocabulary of “paradigms,” “paradigmatic structures,” and “language 
systems.” For Geertz’s converts, ideology structured the imaginative construction of 
reality; for Pocock through the 1970s, language structured the means and vocabu- 
laries by which reality could be described. Ideas cohered (and, to a great extent, 
disappeared) in languages, speech acts in "paradigm systems,” intentions in the 
available means of expression. "Men think by communicating language systems,” 
he wrote. "Authors— individuals thinking and articulating — remain the actors in any 
story we may have to tell, but the units of the processes we trace are the paradigms 
of political speech.”24 

This was a soft structuralism, not the hard structuralism of Claude Lévi-Strauss 
or Noam Chomsky. Languages and ideologies alike were open to the push and pull 
of individuals and experience. Political language was inherently ambiguous and 
“multivalent,” Pocock wrote; concepts “migrated” from one paradigm structure to 
another. Wood wrote of the need for a "zoom lens" capable of focusing both on 
"the small world of ftee will, moral purpose, and individual intention and the large 
world of deterministic aggregate culture" 25 Still, one should not minimize the 
phenomenon by which the first, tentative formulations of republicanism were 
hoisted on the back of these big aggregative constructs. Whether as ideology or as 
language, the new conceptual schemes organized, structured, and empowered all 
the messy, emotional, frenzied, utopian, extra-Lockean stuff in the late eighteenth- 
century ait. They pulled these anomalies out of the category of the aberrant and 
psychological. They endowed them with a history, behavioral consequences, and 
causal force. By investing effective reality in the imaginative constructions of the 
mind, the new formulations drew the sting from the social historians’ claim to com- 
prehend power; the Beardians’ talk of ideas as the mete propaganda of classes and 
interest groups melted in the Geertzian air. Vis-à-vis the Hartzians, it made the 
Revolution important; no longer was the Revolution to be thought of as the realiza- 
tion of an inchoate political mind but as a great, grinding confrontation of ideolo- 
gies, paradigms, and languages. If the formulations lopped off large expanses of the 
mental structures they purported to clarify, if they seemed to dwell obsessively on 
sources and influences, if in their early phase they ran wild with overstatements of 
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method, both simplification and exaggeration were in the nature of paradigm suc- 
cession. 

Not surprisingly, this combination of substantive and methodological claims 
quickly drew the ire of those unwilling to discard the notion of an essentially liberal 
Revolution. Joyce Appleby, the most prolific critic of those she was by 1986 calling 
the “ideological historians,” waged a running fight with Pocock and his students over 
their failure to recognize the presence of a market-based economy, a corpus of early, 
market-based liberal theorizing, and a rapidly growing audience for liberal in- 
dividualist political ideas. To a left critic of the republicanism paradigm like Isaac 
Kramnick, to leave Locke and bourgeois liberalism out of the story was to dissolve 
class relations into a court/country schematic “too confusing to be useful.” To a right 
Hartzian like John Diggins, Ametica was nothing if it was not Locke and Calvin, 
acquisitiveness and guilt, locked in tragic embrace. For all of them, the new stress 
on language and ideology sharply compounded the problem: for Appleby because 
it allowed too little room for dissent and novelty, for Kramnick because it was too 
soft, for Diggins because it imputed behavioral consequence to ideas at all.26 

Rather than weakening republicanism’s paradigm status, however, the controversy 
strengthened it. Republicanism (“vague and supple,” Shalhope had called it in its 
birth announcement, "a difficult concept for historians to define") was reified and 
popularized less by its formulators than by its antagonists. Pursued through the 
profession’s most widely read journals, the attack climaxed in 1984 with the publica- 
tion of Appleby's Capitalism and a New Social Order and Diggins's The Lost Soul 
of American Politics. The next year the American Quarterly published a widely her- 
alded special issue on “Republicanism”; in 1986 the precise and cautious managers 


26 The first phase of the controversy, through 1986, may be followed in Joyce Appleby, “Liberalism and the 
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of the William and Mary Quarterly, deciding the moment of testing was over, finally 
allotted a place to "republicanism" in the journal's annual index.?? 

The acceptance of republicanism in revolutionary and early national historiog- 
raphy was, to be sure, one part victory, one part containment. Pocock excepted, it 
was a rare writer in either the Republicanisms or the Republicanismy vein who 
doubted that liberalism ultimately swept up the nation's economic, political, and 
cultural life. The project was to stay the hand of the Hartzian moment, not to deny 
it. Once the initial polemics over ideologies and paradigms were past, this proved 
a workable point of compromise. The irony was that in the mid-1980s, just as the 
project of containment was approaching success, the concept was tearing across the 
nineteenth century, in Appleby's words, like “wildfire”2 Compounding the irony, 
it was historians on the left, who might have been expected to be talking in Beardian 
or Marxian terms, who were primarily responsible. 


The initial reception of republicanism among historians of the eighteenth- and 
nineteenth-century working classes was indeed sharp and almost unmitigatedly hos- 
tile. The discovery of "labor republicanism,” like the discovery of civic republicanism 
a decade before, was testimony less to the logic of the construct of republicanism 
than to its ability to answer so many needs— to gather, like a mass of tumbleweed, 
so many different problematics. 

Consensualism formed the gravity of the initial complaint. To scholars engaged 
in unearthing the history of those they called the “inarticulate” the early formula- 
tions of the republicanism paradigm wore their liabilities on their sleeves. Bailyn's 
Ideological Origins had read revolutionary ideology out of the writings of a cadre 
of well-placed pamphleteers. Wood's evidential base, while vastly larger, stuck very 
close to those with easy access to the printing press; Pocock, whose American chapter 
was second-order reinterpretation of others' research, had scarcely read any primary 
sources in American history at all. Neither Wood nor Pocock, to be sure, was a 
simple consensus historian. Wood's narrative was propelled by a running battle be- 
tween elite and democratic forces; Pocock's by the clash of court and country. The 
turbulent midsection of Wood's account, however, was bracketed by static, consen- 
sual bookends. As for Pocock's story, the massive quarrel driving the history of early 
modern England seemed to frazzle out in America, where the country forces faced 
so weak an opposition that Pocock occasionally wrote of America as all country and 
no coutt at all. Where Wood and Pocock mixed the instincts of consensus historians 
with massive doubts, many of their followers, in the heady moment of repub- 
licanism's discovery, came very close to the real thing. In the mid-1970s Shalhope 
wrote of republicanism as so permeating Thomas Jefferson's America as to represent 
“a general consensus within American society.” Banning wrote of a "heritage of clas- 
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sical republicanism and English opposition thought" that “left few men free” to per- 
ceive the political world through any other "intellectual medium.”22 

To social historians struggling to reconstitute the class and racial groups jostling 
for place in late eighteenth-century America, all this came as a fan of red flags. 
Jackson Turner Main, offended by Wood's failure to take seriously voices beyond the 
ministerial and lawyerly elite, called Wood's Creation a “dead end.” When Alfred 
E Young's bicentennial collection of the best of the new neo-Beardian work on the 
Revolution appeared in 1976, only E. P. Thompson rivaled Bailyn in index entries — 
Bailyn's consensus assumptions acting as a lightning rod for the contributors' anger 
and rebuff.*o 

Compounding consensus was the matter of ideas. On this issue the rhetoric of 
social history writing in the late 1960s and che 1970s was reflexively dualistic: ideas 
versus behavior; rhetoric versus "the concrete realities of life"; propaganda and 
mystification on the one hand, the real stuff on the other. There were clumsy Beard- 
ian ways to put the point, and sophisticated neo-Marxian ways to put it, but the 
underlying skepticism about ideas was the same. When in the mid-1970s Joan Hoff 
Wilson came across the claims for mothers’ virtue that would take shape under 
Linda Kerber's eyes as "republican motherhood,” the words seemed to Wilson mere 
“flowery rhetoric, ... a patina of platitudes.” Gary B. Nash’s treatment of the 
patriot rhetoric of “public virtue" and "the public good" ran down the same grooves; 
they were the “catchwords” of “aristocratic politicians,” employed “to cloak their own 
ambitions for aggrandizing wealth and power.” To social historians struggling to pry 
eighteenth-century history apart into a multiplicity of social experiences, value 
systems, and class interests, the intellectual historians' new talk of "structured con- 
sciousness" and "deterministic" cultural systems only made republicanism all the 
harder to swallow. Consensual in the tendencies of its method, intellectualistic to 
a fault, wedded to a notion of ideology swiped from Marx only to be emptied of 
all Marxian social referents, republicanism had little obvious to offer its social history 
antagonists.?! 

By the late 1970s, however, no one could disguise the fact that social history was 
in trouble. The project of recovering the history of the inarticulate had filled the 
historical stage with new actors; it had pulled back into consciousness forgotten his- 


29 Pocock, Machiavellian Moment, 509, 525; Robert E. Shalhope, "Thomas Jefferson's Republicanism and Ante- 
bellum Southern Thought” Journal of Southern History, 42 (Nov. 1976), 533; Lance Banning, "Republican 
Ideology and the Triumph of the Constitution, 1789 to 1793,” William and Mary Quarterly, 31 (April 1974), 179, 
173. When Shalhope reassessed the republican synthesis in 1982, the weakest link in the early formulations now 
seemed to him its implicit consensualism: Robert E. Shalhope, "Republicanism and Early American Historiog- 
raphy” ¿bid., 39 (April 1982), 334-56. 

30 Jackson Turner Main, review of The Creation of the American Republic by Gordon S. Wood, William and 
Mary Quarterly, 26 (Oct. 1969), 606; Alfred F. Young, ed., The American Revolution: Explorations in the History 
of American Radicalism (Dekalb, 1976). In the same vein, see Jesse Lemisch, “Bailyn Besieged in His Bunker," 
Radical History Review, 3 (Fall 1976), 72-83. 

31 Joseph Ernst, “Ideology and the Political Economy of Revolution,” Canadian Review of American Studies, 
4 (Fall 1973), 147; Joan Hoff Wilson, “The Illusion of Change: Women and the American Revolution,” in American 
Revolution, ed. Young, 389; Gary B. Nash, “Social Change and the Growth of Prerevolutionary Urban Radicalism,” 
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tories of cruelty, exploitation, anger, and endurance. But dismantling the great 
Hartzian aggregate had not produced a new master story. To some of its internal 
critics, the social history enterprise looked all too much like a sideshow, a vast, 
booming, Barnumesque encampment pitched just outside the walls of the conven- 
tional wisdom.?2 

If the splintering of history into microhistories was social history's first embarrass- 
ment, its second had to do with the relationship between the American enterprise | 
and its single most cited text, E. P. Thompson's The Making of the English Working 
Class. No book did more in the 1970s to shove out Beard's wooden categories and 
replace them with the conceptual vocabulary of a powerfully supple, humanized 
Marxism, respectful of both experience and ideas. Thompson's eloquent and 
aphoristic passages on class formation were known to every young labor historian 
in the decade. But The Making of the English Working Class was almost as difficult 
a book to see whole as Pocock's. With secret relief, most social historians turned to 
Thompson’s key articles, "Time, Work-Discipline, and Industrial Capitalism" and 
“The Moral Economy of the English Crowd,” whose accounts of confrontation be- 
tween the new forces of capitalist work and exchange and the traditions of an older, 
premarket, William Morris—ized world of mutuality inspired a raft of American 
work. But the heart of The Making of the English Working Class was about the rela- 
tionship between the nascent English working class and late eighteenth-century pol- 
itics. Thompson's working class was born, not in the factory—he was explicit about 
the point — but in the London debating clubs and correspondence societies, in an 
underground full of radical Paineites, republicans, and Jacobins and an atmosphere 
thick with political ideas and ideologies.?3 

At this juncture Pocock's work gained a new reading and, in the course of that 
reading, a potential new moral. The key essay for the purpose was Pocock's "Virtue 
and Commerce in the Eighteenth Century,’ a gloss on Wood's confrontation be- 
tween classical and modern politics that construed it as a transatlantic dispute be- 
tween parties with tangible, almost Beardian social foundations. The party of "com- 
merce" and the party of "virtue" were Pocock's labels: on the one hand the court 
adventurers and placemen gathered behind Robert Walpole's burgeoning public 
debt and burgeoning army, on the other their country opponents. The mark of the 
latter was a civic consciousness, "at once intensely autonomous and intensely par- 
ticipatory,” not impossible to construe in New Left terms. The line of descent from 
the court party was more obscure. “There is no hurry to adopt a neo-Beardian in- 
terpretation,” Pocock wrote, “whereby the founders shall have been seen to have sold 
out from a civic to a merely liberal ideal in the moment of triumph"; but "should 
this come to be adopted,” the court versus country frame was ready for it. This 
teasing with "liberalism" as the opposite of "civic humanism" continued through 


32 Special issue, “Social History Today . . . and Tomorrow,’ Journal of Social History, 10 (Winter 1976). 

33 E. P. Thompson, The Making of the English Working Class (New York, 1963); E. P. Thompson, "Time, Work- 
Discipline, and Industrial Capitalism,” Past and Present (no. 38, Dec. 1967), 56-97; E. P. Thompson, “The Moral 
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Pocock's writings of the 1970s, the opposition, sustained but never quite explicit, 
hovering just out of reach in the thickets of Pocock's syntaxic structures. To a few 
younger social historians, however, these formulations offered a potential bridge be- 
tween political ideas and social history, between microhistory and the vast linear for- 
mations of Pocockian time. 

If the bridge looked inviting, it was strewn with obstacles. By “commerce” Pocock 
clearly did not mean “capitalism”; the country party’s quarrel was not with private 
property (from which it drew its very foundation) nor with wage labor (which had 
no apparent place in its vocabulary) but with a particular form of early eighteenth- 
century state capitalism. Nor was his country patty—a compound of landed gen- 
tlemen and London scribblers, great Whigs and reactionary Tories—translatable 
into even the loosest terms of class. Pocock was neither neo-Marxian nor New Left, 
and he wrote critically of both. In his history there was struggle but no classes, re- 
spect but no fondness for the “highly compulsive” civic ideal of classical repub- 
licanism. The social historians’ usable Pocock would take a bit of doing.^ 

One of the first to make the attempt was Eric Foner, whose Torz Paine and Revolu- 
tionary America appeared in the same year as Young’s Beard-dominated collection. 
Foner's Paine was a model integration of the divided worlds of social and intellectual 
history. But in the process, it demonstrated the difficulty of connecting Pocock’s 
centuty-long vertical lines to the horizontal muck of social history. Hunting for the 
"coherent ideology" that impelled late eighteenth-century radicalism, Foner nomi- 
nated “republicanism.” Without it, he wrote, Paine was “incomprehensible.” But 
Paine, the classic eighteenth-century ideologue, was, as Foner's qualifications made 
clear, not comprehensible within it either. He scorned monarchy but took the pay 
of some of the sleaziest public promoters of his day; a believer in progress, he en- 
gaged in no Machiavellian quarrel with time; a believer in virtue, he was as eager 
(Foner admitted) as any American of his day for the first stirrings of laissez-faire 
commerce. Paine was, in short, a man furiously thinking his way through the events 
around him, but either he had no clear hold on the language or republicanism was 
not the one he was speaking. Nor in that respect did Paine’s fellow artisans seem 
much different. When Gary B. Nash's Urban Crucible appeared in 1979, repub- 
licanism was incorporated into a lumbering, massively complicated taxonomy of late 
eighteenth-century artisan ideology that, beginning with divisions over religion for 
which the republicanism paradigm was hard pressed to find any room, ramified out 
into a maze of overlapping subdivisions — as paradigmatically unworkable as it may 
have been close to real life.3¢ 


24 Pocock, "Virtue and Commerce,” 134. On “liberalism” versus "civic humanism,” see, for example, J. G. A. 
Pocock, “Virtues, Rights, and Manners: A Model for Historians of Political Thought,” Political Theory, 9 (Aug. 
1981), 363. 

35 On left politics, see]. G. A. Pocock, “The Machiavellian Moment Revisited: A Study in History and Ideology,’ 
Journal of Modern History, 53 (Match 1981), 70; Pocock, "Appeal from the New to the Old Whigs?” 47; and Pocock, 
Politics, Language, and Time, 273-91. Pocock, Machiavellian Momeni, 551. 

36 Eric Foner, Tom Paine and Revolutionary America (New York, 1976), xiv; Gary B. Nash, The Urban Crucible: 
Soctal Change, Political Consciousness, and the Origins of the American Revolution (Cambridge, Mass., 1979), 
340-51. A slightly less cumbersome scheme, announced a year later, was similarly stillborn: Bruce Laurie, Working 
People of Philadelphia, 1800-1850 (Philadelphia, 1980). 
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The road to the discovery of labor republicanism was to be run through not late 
eighteenth- but nineteenth-century America, and the connection was through 
memory and time. By the late 1970s and early 1980s, social historians had begun 
to note the intensity of references in the nascent nineteenth-century labor move- 
ments to the symbols and language of the Revolution, as the linguistic constructions 
of the late eighteenth-century independence movement were rolled out, without 
a blush of anachronism, for a second use. An older school of labor historians had 
written off this inflated talk of vassalage and dependency, virtue and luxury, wage 
slavery and Fourth of July patriotism as the marks of “utopianism.” The repub- 
licanism paradigm, by contrast, gave these unexpected conjunctions of the political 
and the economic a logic, an ideological and linguistic status, and — not the least — a 
history. Here were the outcroppings, it seemed, of a tradition unaffected by the 
wedge liberalism had putatively driven between the political and economic spheres. 
Here was an opposition to the liberal mainstream couched in terms, not of class, 
but of virtue and civic justice. From the Jacksonian workingmen's parties to the 
Populists, the long, messy, rhetorically extravagant, often utopian, conspiracy- 
obsessed history of radicalism suddenly gained an organizing thread. 

The speed with which the notion of a popular republican tradition extending 
deep into the nineteenth century was accepted was a sign of the intensity of the 
needs it filled. Its first published hints were to be found in Sean Wilentz's articles 
of 1980-1981. By 1983 Michael H. Frisch and Daniel J. Walkowitz were prepared 
to announce, in a report from the frontiers of labor history research that contained 
a central extract from Wilentz’s Yale University dissertation, that "republican 
ideology served perhaps longer than any other dimension of American culture as 
a legitimization of working-class values . . . [and] a bulwark against the corrosive 
power of capitalism." Within another three years, the notion of a popular repub- 
licanism had been applied to late eighteenth-century New England farmers battling 
with mill promoters, to early nineteenth-century urban artisans, to proto-Populists 
in the Georgia upcountry, to the Knights of Labor, to immigrant and native-born 
steel workers at Homestead, Pennsylvania, to nineteenth-century radicalism in 
general, and it was lapping hard at the edges of the twentieth century.37 


37 Sean Wilentz, “Whigs and Bankers,” Reviews in American History, 8 (Sept. 1980), 344-50; Sean Wilentz, 
"Artisan Origins of the American Working Class,” International Labor and Working Class History (no. 19, Spring 
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Labor, Community, and American Society, ed. Michael H. Frisch and Daniel J. Walkowitz (Urbana, 1983), xiv. 
This last was a gloss on Sean Wilentz, "Artisan Republican Festivals and the Rise of Class Conflict in New York 
City, 1788-1837,” ibid., 37-77. Gary Kulik, “Dams, Fish, and Farmers: Defense of Public Rights in Eighteenth- 
Century Rhode Island,” in The Countryside in the Age of Capitalist Transformation: Essays in the Social History 
of Rural America, ed. Steven Hahn and Jonathan Prude (Chapel Hill, 1985), 25-50; Jonathan Prude, “Town- 
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City and the Rise of the American Working Class, 1788-1850 (New York, 1984); Steven J. Ross, Workers on the 
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Roots of Southern Populism: Yeomen Farmers and the Transformation of the Georgia Upcountry, 1850-1890 (New 
York, 1983); Leon Fink, Workingmen’s Democracy: The Knights of Labor and American Politics (Urbana, 1983); 
Linda Schneider, “The Citizen Striker: Workers’ Ideology in the Homestead Strike of 1892," Labor History, 23 
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Not every labor historian was convinced. Materialists and culturalists gave each 
other the predictable drubbing in the left historical journals. Implied claims that 
republicanism was a worthy substitute for a Marxian socialist tradition set off partic- 
ularly heated controversy.38 Everyone recognized that “artisan republicanism,” 
"labor republicanism,’ or "republican producer ideology’—the labels varied — 
blended the ideational ingredients of late eighteenth-century republicanism in rad- 
ically different ways and for radically different purposes than Pocock's paradigms 
seemed to allow. Labor republicanism was marked by a sharp new edge of class 
resentment and a new insistence on equality. Ideational fragments that should not 
have strayed from the language of liberalism migrated into labor republicanism, 
particularly the great nineteenth-century demand for "equal rights" The sphere of 
classical republicanism was the public and the political; its social thought was bent 
to the problem of finding a set of social arrangements (a patriot army for 
Machiavelli, a polity of freeholders for Harrington) that would secure civic liberty 
against the corruptions of time. The sphere of labor republicanism was the work- 
shop, factory, credit relationship, and tenant farm; its political consciousness was 
focused on the problem of finding a set of political devices (the single tax for Henry 
George, the subtreasury for the Populists) that would secure economic mutualism 
against the exploitations of capital. The issues might have been more problematic 
had eighteenth- and nineteenth-century historians been on closer speaking terms. 
Except for Foner and Wilentz, however, few historians of the nineteenth-century 
labor movement directly engaged the literature of late eighteenth-century repub- 
licanism. Their footnote trails tended to begin with Wilentz's Chants Democratic; 
like most historiographical traditions, this one quickly became self-contained and 
self-reaffirming. 

'The sharpest divide between the classical republican and labor republican con- 
structs was over the question of persistence. However much they quarreled over the 
exact moment of transition, virtually all historians of late eighteenth-century 
America thought of republicanism and liberalism as stacked horizontally in time. 
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"All of us,” John Murrin declared for the St. Louis school at a conference in 1985, 
“have insisted, and still do insist, that there was a transition, a before and after,” 
a shift from "premodern" to "liberal" society. For some historians, including 
Murrin, the project was to tie the cultural transition to the still larger social transi- 
tion from premarket to market economics. Others were content with more loosely 
constructed epitaphs. Among contributors to the American Quarterly symposium 
on republicanism in 1985, the consensus seemed to be that republicanism had sur- 
vived vigorously through Andrew Jackson's presidency, only to fade into a "translu- 
cent" half-life until finally killed dead by the Civil War.39 

By reconceiving republicanism and liberalism as rooted in rival social experiences, 
however, it was possible to imagine them in parallel, vertically opposed discourse — 
not as a "before" and “after,” but as a running quarrel. Pocock, whose formulation 
came closest to such a scheme, had been misled by the myth-and-symbol historians 
into believing the great debate had spun off into collective fantasy. The gift of the 
Pocock-inspired social historians was their ability to imagine a society, not in con- 
sensus, but in quarrel, to sustain the dialectical side of Republicanisms into the ter- 
ritory Wood had ceded to Hartz and Pocock had ceded to anxiety and escapism. 

Over how to map this debate on the historical landscape, there was no shortage 
of disagreement. Wilentz thought of early nineteenth-century radical and en- 
trepreneurial thought as spinning off the republicanism frame, as a common 
ideology split and fractured; others conceived of entrepreneurial thought as the out- 
growth of liberalism. Some thought of republicanism and populism as fundamen- 
tally different; others hunted for the moment when radical movements abandoned 
a language steeped in (and inhibited by) a civic and political vocabulary and turned 
at last to economic analysis. However complicated the diagrams, ramifying out like 
Charles Darwin's evolutionary schematics, the formulators of labor republicanism 
replaced the obituary metaphors (Pocock’s “last great act of the Renaissance,” 
Murrin's "Great Transition,” Jean Baker's “translucence”) with an image of an- 
tagonistic traditions battling their way deep into contemporary history.‘ 

They did so, not to clarify the term republicanism, but to answer to other needs: 
the limits of a social history emptied of politics, the inadequacy of conventional 
Marxian categories to the history of American radicalism, the need for a longer nar- 
tative line in social history. Popular radicalism was neither simple Beardian anti- 
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elitism, nor a confusion to be ascribed to Marx's absence. It possessed a language 
and an ideology rooted in the social experience of the artisan shop and small farm, 
renewed and ritualized in Independence Day civic patriotism — a history so tightly 
wound around the mainstreams of the nation's history as to be inextricable from it. 
What sott of entity republicanism actually was— an ideology, a Geertzian map of 
the world, a paradigm, or a rhetorical mode of confronting one's antagonists — did 
not interest the social historians. The label repubAcanism had too many explanatory 
advantages to be quibbled with. Propelled by the needs of labor history, repub- 
licanism broke out of its premodern context and began to race over the nineteenth 
centuty. 


Historians of the working class were not the only nineteenth-century historians to 
approptiate the idea of republicanism. If the others picked over the threads of the 
construct more warily, taking a strand here and there, their cumulative effect was 
considerable. 

The history of the American South was an early site for paradigmatic borrowings. 
Shalhope's concern was the construction of an “agrarian or pastoral republicanism,” 
increasingly distinctive to the South, that organized southerners’ mounting sense 
of unease at the burgeoning commerce and corruption to the north. By the early 
1980s, the notion of a southern republicanism had been applied to the politics of 
antebellum Alabama, South Carolina, and Tennessee—all of which emerged from 
the undertaking less aberrant, more deeply steeped in the nation’s core political 
values, than had been imagined! 

Southern republicanism was, by and large, a simpler construct than civic or labor 
republicanism. There were only “two things that really mattered in Alabama— 
liberty and equality,” J. Mills Thornton III wrote in an early exposition of the 
theme.*? Others quickly added independence. All, the most acute writers in the vein 
noted, were deeply entangled in distinctive southern dynamics of slavery and race, 
mastetship and dependence. But even this relatively skinny, regional version of 
republicanism served to Americanize the region's most extravagant peculiarities — 
its obsessive fear of external threat and internal corruption, its conspiratorial fanta- 
sies, its secessionist impulses, even slavery itself, without which, it was said, there 
was no forestalling the slide of white freemen into dependency relations—and 
thereby to nudge southern history toward the mainstream. 
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Another important site for the extension of the republicanism paradigm was 
women’s history, and there too the dynamic had much to do with parts and wholes. 
Like social history, women's history in the 1970s suffered simultaneously from 
success and marginalization. As Sara M. Evans wrote in 1989, the pressing need of 
women's histoty was some means to "integrate [women's] experiences into the domi- 
nant narrative of the American past, the main story we tell ourselves about who we 
have been as a nation.” In this pinch, the platitudes Joan Hoff Wilson had passed 
by suddenly seemed important. The exigencies of the Revolution, Linda Kerber ar- 
gued in a widely read essay in 1976, had not only affected women's experiences but 
had given birth to a new ideological understanding of women's role as nurturers 
of the virtue essential to republican government. “Republican motherhood,” as 
Kerber described it, was a deeply ambiguous construct that both empowered and 
constrained, offered women a public role and excluded them from politics. Yet for 
all its ambiguity, the concept of republican motherhood gave women a connection 
with the Founding and with public life. It seemed to many women's historians to 
sustain a tradition, however complex the line, that ran as hard through the moral 
reformist majority of women as through the suffragist minority, tacitly reminding 
women of their political natures even while reconciling them to their subordinate 
political status. The concept quickly settled into women's history, as a linear thread, 
like southern and labor republicanism, extending deep into modernity. 

“Once having been identified,” Appleby wrote of republicanism in 1985, "it can 
be found everywhere" Indeed over the next five years, from its bases in women's, 
southern, and working-class history, the concept slithered all across the landscape. 
"Free labor republicanism" was said to have empowered the antislavery crusade; 
"slave labor republicanism" empowered the drive for secession. Republicanism 
dominated the ideology of the South as a whole; it propelled the discontents of poor 
upcountry southerners against the black-belt southern elite. It framed the mental 
universe of Jacksonians; Whigs were not understandable without it. It permeated 
nineteenth-century social thought. It described John Marshall's jurisprudence and 
1930s unionism, the martial bombast of Theodore Roosevelt and the moral power 
of Jane Addams. By the end of the 1980s it had passed into general intellectual cur- 
tency: as an intellectual taproot of the non-Marxian Left or, in the most widely read 
variant of them all, Habits of the Heart, as one of the three core traditions in Amer- 
ican culture itself. Republicanism had its gravity sometimes in virtue, sometimes 
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in independence, sometimes in consensus, sometimes in opposition to capitalism 
or to patriarchy. Most often it was in opposition to liberalism. As the concept dis- 
tended and grew harder to define, republicanism tended to stalk all the more closely 
in liberalism's shadow, as its predecessor, its antagonist, the universe of value Hartz 
forgot. 44 

How reflexive republicanism had become of its Hartzian predecessor became evi- 
dent when legal philosophers discovered the terminology in the late 1980s. "Natural 
scavengers,' as one of their number wrote in 1988, they had been slow to sense what 
was transpiring. By the late 1980s, howevet, the law journals were full of news of 
a "republican revival" in legal theory. In the work of Frank I. Michelman, Cass R. 
Sunstein, Morton J. Horwitz, and others, “republicanism” was swept up as short- 
hand for everything liberalism was not: commitment to an active civic life (contra 
liberalism's obsession with immunities and rights), to explicit value commitments 
and deliberative justice (as opposed to liberalism's procedural neutrality), to public, 
common purposes (contra liberalism's inability to imagine politics as anything other 
than interest group pluralism).4 

The polarities, under other names, had long been deep in the language of liber- 
alism's critics.46 In a highly complex fashion, they had found their way out of 1960s 
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45 Kathryn Abrams, “Law’s Republicanism,” Yale Law Journal, 97 (July 1988), 1591; Cass R. Sunstein, “Interest 
Groups in American Public Law,” Stanford Law Review, 38 (Nov. 1985), 29-87; Frank I. Michelman, “Foreword: 
‘Traces of Self-Government,” Harvard Law Review, 100 (Nov. 1986), 4-77; Suzanna Sherry, "Civic Virtue and the 
Feminine Voice in Constitutional Adjudication,” Virginia Law Review, 72 (April 1986), 543-616; Suzanna Sherry, 
“The Intellectual Origins of the Constitution,” Constitutional Commentary, 5 (Summer 1988), 323-47; Morton 
J. Horwitz, “Republicanism and Liberalism in American Constitutional Thought,” William and Mary Law Review, 
29 (Fall 1987), 57-74; Hendrik Hartog, “Imposing Constitutional Traditions,” ¿bid., 75-82; Larry G. Simon, “The 
New Republicanism: Generosity of Spirit in Search of Something to Say,” ibid., 83-92; Mark Tushnet, “The Concept 
of Tradition in Constitutional Historiography,” ¿b4., 93-99; G. Edward White, "The Studied Ambiguity of Hor- 
witz's Legal History” zhid., 101-12; Mark Tushnet, Red, White, and Blue: A Critical Analysis of Constitutional Law 
(Cambridge, Mass., 1988). For special issues devoted to republicanism, see "The Republican Civic Tradition,” Yale 
Law Journal, 97 (July 1988); and Florida Law Review, 41 (Summer 1989). For a shrewd critique, see Richard H. 
Fallon, Jr., “What Is Republicanism, and Is It Worth Reviving?” Harvard Law Review, 102 (May 1989), 1695-1735. 

46 Michael J. Sandel, ed., Liberalism and Its Critics (New York, 1984); Amy Gutmann, "Communitarian Critics 
of Liberalism,” Philosophy and Public Affairs, 14 (Summer 1985), 308-22; Nancy L. Rosenblum, ed., Liberalism 
and the Moral Life (Cambridge, Mass., 1989); Jeffrey C. Isaac, “Republicanism vs. Liberalism? A Reconsideration,” 
History of Political Thought, 9 (Summer 1988), 349-77. 


507 


508 


Cicero and Modern Law 


34 The Journal of American History June 1992 


political discourse into Pocock's work and, still more eventfully, into the repub- 
licanism the labor historians had constructed. Reappropriated to legal and political 
theory, the polarities came back to their starting point, abstractions with a veneer 
of history. To some, the task was to construct de novo a "liberal republican" or 
“republican liberal” amalgam of the most attractive elements of both ideal types. 
Others, such as Horwitz, saw them sweeping through the past in timeless opposi- 
tion. That liberal and republican arguments were responses to fundamentally 
different problematics, that they organized distinctly different realms of experience, 
that (as Pocock had insisted at the outset) they were not fully on speaking terms, 
was easy to lose sight of. The Hartzian patadigm was something like a tar baby; the 
harder one struggled against it, the tighter its vocabulary seemed to stick. 


The problem of the republicanism paradigm as it entered its last phase, however, 
was not simply that of a word passed through too many hands and made to do too 
many things—though that was manifest in republicanism’s career in the late 1980s. 
The deeper, unnoticed problem was the unraveling sense of what kind of entity 
republicanism actually was. Was it an ideology, with the power to construct the 
imaginable possibilities of behavior? A language precluding rival languages? A par- 
adigm of Kuhnian power? In the late 1980s, as republicanism was catching up the 
imagination of more and more historians, explaining so much, it was quietly coming 
apart at its core. 

The locus for the event was late eighteenth-century historiography. In part it was 
the result of the usual paradigmatic difficulties, a detritus of loose ends and things 
that would not fit the radical simplifications that paradigm construction entails. 
Paine, as Foner had recognized in 1976, was a problem case. Paine “was difficult 
to fit into any kind of category,” Pocock himself confessed; Common Sense, the great 
republican tract of the American Revolution, “does not consistently echo any estab- 
lished radical vocabulary.” Other major cultural vocabularies were also hard to fit 
into the available republicanisms or court/country dialogues. Among historians of 
eighteenth-century thought, one began to hear less talk of dualities and more of 
the need to map the grammar and vocabularies of other languages; those of 
jurisprudence and political economy were most often mentioned.‘ 

Some of the key categories, moreover, would not stay put. Gender intruded here, 
and with unsettling results. No term was more central to the republican paradigm 
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than “virtue.” But as women scholars turned from the history of women to examina- 
tion of the engendered nature of history itself, it became clear that virtue had radi- 
cally changed its meaning and its gender valence — from Machiavelli’s under- 
standing of virtue as active, masculine, and martial to the late eighteenth-century 
domestic handbook writers’ understanding of virtue as passive, feminine, and 
family-centered — in ways that confounded paradigmatic order.48 But it was not so 
much the accumulating anomalies as the exhaustion of the structuralist confidence 
of 1970s intellectual history that mattered. Methodologically, that history had 
claimed too much; the post-structuralist reaction was already in full gear. 

The Geertzian notion of ideology was the first to erode as Geertz himself moved 
on to other concerns and as the notion of the compelling power of a socially shared 
cognitive road map — however effective in describing a revolutionary moment such 
as 1774-1776 — proved harder to match to the quarrels and compromises of normal 
politics.49 More open to dualities and oppositions, the concept of political language 
had greater immunity to the growing post-structuralist doubts. But Pocock himself 
was already in strategic retreat. As late as 1980 he had written, in Kuhnian terms, 
of liberalism and civic humanism as languages that could not be "assimilated" into 
one another. When Virtue, Commerce, and History appeared in 1985, however, it 
contained only two passing references to Kuhn. Though Pocock still referred to 
patadigms, now it was the distinction between language and all the messy, mul- 
titudinous possibilities of speech and discourse that interested him. Political lan- 
guage had rules, but political speech “is typically polyglot, the speech of Plato's cave 
or the confusion of tongues" The deep structures of language, Pocock now ad- 
mitted, were beyond the historians’ ken; their field was rhetoric, and Pocock's poly- 
glot rhetoricians now seemed capable of employing bits and pieces of all sorts of 
structurally incompatible languages. "Ways of talking, [which are] often profoundly 
at variance, do not typically succeed in excluding one another" Multilingualism 
ruled in discourses of “debate, perplexity, and contradiction." 

Pocock had never conceived of language as a prison house, but now the very walls 
seemed to have blown down, most important, those surrounding republicanism. 
In the caves of real speech, he now argued, it was incorrect to suggest that repub- 
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licanism and liberalism were oppositional. All he had meant to say, he wrote, was 
that "the language of republicanism . . . survived to furnish liberalism with one 
of its modes of self-criticism and self-doubt,” that "the persistence of a republican 
world-view continued to render commercial society, and the role of the self in it, 
problematic.”31 

The retreat to more complicated and defensible positions was not Pocock's alone. 
Lance Banning, who in 1974 had written of ideational systems so strong and well 
structured that they could "virtually determine” the social expression of a society's 
hopes and discontents, by 1986 had likewise fallen back on polyglotism. Liberal and 
classical ideas derived from “ultimately irreconcilable philosophies,” he wrote. “But 
major difficulties will arise if we suppose that the analytical distinctions we detect 
wete evident to those we study. . . . Logically, it may be inconsistent to be simultane- 
ously liberal and classical. Historically it was not.” Shalhope in 1990 could still write 
of liberalism and republicanism “coursing through the lives of late-eighteenth- 
century Americans,” but “few individuals at the time could or would have distin- 
guished” between them. Their thinking, one of the most attentive intellectual 
historians of the 1780s and 1790s wrote, was “ambivalent, contradictory, and some- 
times flatly paradoxical.” The languages perdured, but since they were neither 
spoken nor perceived, it was hard to see why they mattered any longer except to 
satisfy the taxonomic tics of political theorists.*2 

Into these concessions to polyglotism, republicanism's revisers were quick to rush. 
Eighteenth-century Americans "stitched" their ideas together out of several tradi- 
tions, James Kloppenberg contended, not the least of which was liberalism. There 
was a “full-blown . . . confusion of idioms, [an] overlapping of political languages,” 
Isaac Kramnick wrote. “They lived easily with that clatter.” The Founders, it was in- 
creasingly heard, had no truck with ideology at all. As Forrest McDonald put the 
rapidly growing consensus in his bicentennial lecture of 1987, the Framers “were 
not concerned" by the incongruities between the books they read. "They were politi- 
cally multilingual, able to speak in the diverse idioms of Locke, the classical repub- 
licans, Hume, and many others, depending upon what seemed rhetorically appro- 
priate to the argument at hand." 

The decomposition of the earlier claims was apparent in the analytical imagety. 
Republicanism in the late 1980s was less often referred to as a language, rarely as 
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an ideology; most often it was now an “idea,” a “theme,” a “vocabulary,” a “tradi- 
tion” a piece in a “pattern of patchwork intellectual creations,” a "strand" in the 
tangled skein of culture. The metaphors turned organic. One talked of "hybrid 
republican visions,” of "classical republican terms leavened by egalitarian notions 
of . . . rights,” of the language of liberal individualism “grafted” onto or “symbiotic” 
with the discourse of civic humanism. “Conceptual fissures and fault lines ran every- 
where,” James Farr wrote. This was the familiar idiom of intellectual history; it 
posited a world of complex currents, interlaced strands, a handful of powerful texts 
and systematic thinkers, and beyond a loosely structured, confused, and altogether 
familiar muddle. Structure—both social and intellectual—was out; “conceptual 
confusion” was in.54 

Perhaps that is the truth of it. “Having one’s intellectual house in order, for all 
its intrinsic appeal, is apparently no guarantee or prerequisite of historical 
significance,” Leon Fink summarized the apparent moral.55 The structuralist mood 
in intellectual history had been unsustainable, its claims too extravagant. The bor- 
rowings from Kuhn and the early Geertz could not be made to stick. But the historio- 
gtaphic irony should not be missed. It was the investment of language and culture 
with coherence and social power that had made republicanism a historiographical 
concept to contend with. By 1990 the field was full of players of the republicanism 
game, teating off in every conceivable direction. But the ball had all but disap- 
peared. 


Paradigms end in collision, not attenuation. The republicanism now thinning out 
in the atmosphere, as intangible and ubiquitous as the Hartzian liberalism of the 
1950s, is not likely to vanish altogether. Pulled out of its root texts by an extraordi- 
nary conjunction of interpretive needs, it will be sustained by those needs, even as 
its ontological status grows fainter and more confused. 

Republicanism, it seems clear in retrospect, was neither an ideological map to 
more than a small piece of experience, nor a paradigmatic language in the strong 
sense of Pocock's early work. Neither was it a tradition — the term toward which 
many of its appropriators were tending by 1990. Without a name except a name 
of art applied long after the fact, without lasting institutions and the ability to com- 
mand explicit loyalty, without, in short, a consciousness of itself, it hardly fits the 
term.56 Its key terms—virtve, the republic, the commonweal—were slippery and 
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contested. "There is not a more unintelligible word in the English language than 
republicanism,” John Adams complained in 1807. What the term might, or should, 
mean beyond a kingless government, over how many political and social atrange- 
ments its "mantle" could be distended (as Jefferson complained of Adams) — all this 
was permanently in conflict.57 

But muddle is not a satisfactory conclusion. The terms, tropes, rhetorics, and op- 
positions identified as republican were not simply an ideational set of clothes to put 
on when in the mood; still less, elements of a whimsically incoherent watdrobe to 
mix and match at will: republican jeans, liberal dress shirt, shoes of Scots moralism, 
Protestant hat. To close with the multitude of things beyond the Hartzians' ken re- 
quired a more strategic sense of language than the ideational and linguistic struc- 
tures for which republicanism's inventors and borrowers often yearned. Here and 
there amidst the rafts of extracted quotation, writers in the republicanism vein 
offered a tangible sense of occasion and place: the language and setting of court- 
house contests, of Independence Day crowd inspiration, or of labor mobilization.** 
Here the essentialism by which republicanism came to be posited (just outside of 
historic time) as a resource, a strand, or an appropriatable tradition was replaced 
by a deeper sense of process and culture. Here the processes of persuasion and argu- 
ment, the making and sustaining of collective identities and identifying rhetorics, 
began to come clear. Out of such inquiries something more than the clatter and 
fault lines of taxonomic intellectual history still waited to be found. 

In the meantime, republicanism's ontological fragility and simultaneous paradig- 
matic success stands as a measure, should historians need yet another one, of how 
deeply responsive the interpretive disciplines are, not to evidence (though evidence 
plays at its allotted moment a critical part) but to their interpretive problematics. 
The gift of republicanism, as an explanatory concept, lay in its ability to do so much 
disparate interpretive work. Át its best, the republicanism paradigm enriched and 
complicated historians' understanding of revolutionary and early national Ametica. 
It brought into consciousness lost worlds of eighteenth- and nineteenth-century 
ideas and culture. It offered social and intellectual historians a momentary piece 
of common ground. At its worst, employed for too many ends and distended too 
far, it ran the danger of explaining everything, even that most Hartzian of catego- 
ries, to which it stuck with a tenacity inexplicable except in terms of rivalry for the 
same explanatory space: the American “mind.” Formulated as an alternative to a 
flat, timeless liberalism, it threatened to end up, by its very parallelisms, reifying 
and reconfirming the liberalism it had been designed to escape. Like all successful 
paradigms, it answered a breathtakingly wide array of questions. In this regard, its 
success and its weakness were one and the same. 
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Republicanism, 
Liberalism, and the Law 


By MORTIMER SELLERS* 


INTRODUCTION 


*[A] republic . . . signif[ies] only a government, in which all men, 
rich and poor, magistrates and subjects, officers and people, masters and 
servants, the first citizen and the last, are equally subject to the 
laws. ... [I]t signifie[s] a government, in which tbe property of the 
public, or people, and of every one of them, [is] secured and protected 
by law. This idea . . . implies liberty; . . . that the property and liberty 
of all men, not merely of a majority, should be safe; for the people, or 
public, comprehends more than a majority, it comprehends all and every 
individual; and the property of every citizen is a part of the public 
property, as each citizen is a part of the public, people, or community." 

John Adams! 


* Professor of Law and Director of the Center for International and 
Comparative Law, University of Baltimore School of Law. A.B., J.D., Harvard; 
B.C.L., D.Phil., Oxford. 
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uch recent scholarship contrasts republicanism with liberalism 

as the two central and contradictory ideals of modern legal 
and constitutional thought.? Some lawyers contrast the liberalism that 
regards legislation as a necessary evil with republican visions of cultural 
self-expression through law.) This misstates the historical origins and 
best usage of both terms. Properly understood, republicanism and 
liberalism do not conflict, and both endorse law as the necessary vehicle 
of social justice. Republicanism is the parent of liberalism in Western 
Europe. They share a fundamental commitment to liberty and differ only 
in their relative ambition. Liberalism grew out of republican theory and 
has never found stability or security without the protection of republican 
Structures of government. 


I. REPUBLICANISM 


By "republicanism" I mean the legal theory of republican Rome, as 
revived in renaissance Italy, restated in commonwealth England, realized 
in George Washington's North America, and reanimated by the French 
revolution. The most important authors in this tradition include 
Polybius, Marcus Tullius Cicero, Titus Livy, Niccoló Machiavelli, James 
Harrington, Algernon Sidney, John Adams, James Madison, and Jean- 
Jacques Rousseau. Essential elements of a republican legal system 
include (in approximate order of importance): (1) pursuit of the common 
good, through (2) popular sovereignty and (3) the rule of law, under (4) 
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OF A PUBLIC PHILOSOPHY (1996); Jürgen Habermas, Reconciliation Through the 
Public Use of Reason: Remarks on John Rawis's Political Liberalism, XCII J. 
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a mixed and balanced government comprising (5) a deliberative senate, 
(6) an elected executive, and (7) a popular assembly or representative 
lower house in the legislature. This system secures “liberty,” a word that 
entered Western political vocabulary to describe the status of citizens 
protected by republican institutions. Republican liberty signifies 
government in pursuit of the common good, where no citizen is subjected 
to the unfettered will of another.® 

The central meaning of republican government since Cicero has been 
legislation for the “res publica” or common good of the people.’ Popular 
sovereignty follows because the people or “populus” itself constitutes the 
fairest judge of public welfare — unfettered magistrates and factions will 
pursue their own interests instead." The rule of law constrains the 
people and magistrates from favoring private- interests in specific 
litigation. The elected “senate” or upper chamber in the legislature, 
serving for long terms, moderates the swings of popular emotions.'? The 
public assembly controls the usurpations of the senate, and vice versa.” 
So the mixed republican structure of government balances magistrates 
against the senate and people (or their representatives) to preserve the 
liberty of the whole.! If any single faction, including the majority of the 
people, should seize power, liberty would be lost, the common good 
forgotten, and the republic gone, until balance is restored. 
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THE UNITED STATES CONSTITUTION 6-245 et passim (1994). 
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Lxxxiv.51. 
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When any one element in this republican formula of government is 
missing, there is no republic, in the usual sense of the term, because 
(republicans believe) the common good and liberty cannot be preserved. 
Popular sovereignty without balance is simple democracy, and no 
republic — the majority will abuse unprotected minorities;'* the rule of 
law can advance the tyranny of despots;" and senators and magistrates 
may exploit their authority in the manner of Caesar, the Long Parliament, 
Cromwell, or Napoleon." So although republicans praise and require 
popular sovereignty, the rule of law, and balanced government, no one 
of these by itself is fully "republican" without the others. All exist to 
promote the common good, and to prevent "corruption" in the govern- 
ment or courts.’ 


IL. LIBERALISM 


*Liberalism" as such was not known before the nineteenth century 
and first emerged in the wake of the French revolution to accommodate 
those partisans of liberty who, having reconciled themselves to constitu- 
tional monarchy, could not be “republicans” any longer, in the strictest 
sense of the term. This required a new conception of liberty, articulat- 
ed most influentially in 1819 by Benjamin Constant in his speech 
distinguishing the "liberty of the ancients" from the "liberty of the 
moderns.””! Constant defined the liberty of the ancients as actual 


16 See, e.g., THE FEDERALIST No. 10 (James Madison). 

7 See I ADAMS, supra note 1. 

18 See id. at iv; 365-371. Cf. “Cato” (pseudonym for John Trenchard & 
Thomas Gordon), Letter No. 25 (Apr. 15, 1721), in CATO'S LETTERS OR ESSAYS 
ON LIBERTY, CIVIL AND RELIGIOUS, AND OTHER IMPORTANT SUBJECTS 179-88 
(Ronald Hamowy ed., 1995) (1720-23) [hereinafter CATO'S LETTERS] (“All 
should proceed by fixed and stated rules, and upon any emergency, new rules 
should be made. This is the constitution, and this is the happiness of Englishmen 
....” Id. at 186). 

12 “Corruption” is a technical term in republican discourse, derived from 
Roman political vocabulary, meaning public action motivated by anything other 
than the common good. See, e.g., CORNELIUS TACITUS, ANNALIUM AB EXCESSU 
Divi AUGUSTI LIBRI, at 111.27. "(Iamque non modo in commune sed in singulos 
homines latae quaestiones, et corruptissima re publica plurimae leges." Jd. 

? For the earliest English uses of "liberal" and “liberalism,” and their 
dependence on France, see 8 THE OXFORD ENGLISH DICTIONARY 881-83 (2d ed. 
1989). For the French Liberals, see LOUIS GIRARD, LES LIBÉRAUX FRANCAIS: 
1814-1875 (1985). 

?! BENIAMIN CONSTANT, POLITICAL WRITINGS 310-11 (Biancamaria 
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participation in government, while the liberty of the moderns meant the 
rule of law, and specific protections of the individual, including freedoms 
of opinion, property, association, speech, and religion — not popular 
sovereignty, but "peaceful enjoyment and private independence."? For 
Constant, this “[ijndividual independence is the first need of the moderns: 
consequently one must never require from them any sacrifices to establish 
political liberty.””? 

Defining “liberalism” remains difficult, as with any partisan term," 
but Constant was not alone in considering individual freedom “the true 
modern liberty."?? This attitude belongs more to England than to France, 
and English authors soon embraced the French term to describe their own 
tradition of limited government under the rule of law. John Stuart Mill 
explicitly criticized European liberalism as too solicitous of the power of 
the people, and set out to formulate a more specific test of the 
propriety of government action." He concluded that "the only purpose 
for which power can be rightfully exercised over any member of a 
civilized community, against his will, is to prevent harm to others.” 

When scholars now speak of “liberal” legal principles they generally 
think of this formula and the British tradition of individual rights behind 
it running back through John Trenchard and Thomas Gordon” to 
John Locke! and Sir Edward Coke.” Mill distinguished this move- 
ment towards “political liberties” or “rights” from the parallel and largely 
unsuccessful pursuit of "constitutional checks" and popular sovereign- 


Fontana ed. & trans., 1988) [hereinafter CONSTANT, POLITICAL WRITINGS]. 

? CONSTANT, POLITICAL WRITINGS, supra note 21, at 316. 

3 Id. at 321. 

For some attempts to put the term into historical context, see, for 
example, GUIDO DE RUGGIERO, THE HISTORY OF EUROPEAN LIBERALISM (R.G. 
Collingwood trans., 5th ed. 1967); RICHARD BELLAMY, LIBERALISM AND 
MODERN SOCIETY: A HISTORICAL ARGUMENT (1992). 

25 CONSTANT, POLITICAL WRITINGS, supra note 21, at 323. 

2 See generally John Stuart Mill, On Liberty, in JOHN STUART MILL: ON 
LIBERTY WITH THE SUBJECTION OF WOMEN AND CHAPTERS ON SOCIALISM 
(Stefan Collini ed., 1989). 

2 See id. at 12. 

28 1d. at 13. 

2 See id. at 75. 

3° See CATO'S LETTERS, supra note 18. 

31 See JOHN LOCKE, TWO TREATISES OF GOVERNMENT (Peter Laslett ed., 
student ed., 1988) (1690). 

?? See generally SIR EDWARD COKE, INSTITUTES (London, 1628-1644). 
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ty.? So British liberalism separated liberty from its political foundations. 
Like Constant, Mill supposed that the content of liberty could be found 
and protected without a balanced structure of republican government to 
support it. l 

English proto-liberals under William III or George I shared the 
dilemma of the French liberals under Louis XVIII and Charles X. To 
subjects of a restored monarchy after a failed revolution, the very word 
“republic” breathed treason and the threat of anarchy. Friends of liberty 
hoped for legislative balance and a measure of mixed government under 
their constitutional monarchy, but they had to support the King.” So 


* American republicans found John Locke and others with this attitude a 


good authority for “principles,” but not for “forms” of government. 
Locke recognized the King as “head of the Republick”” and used the 
English equivalent “commonwealth” only in the sense first “used by King 
James the First.” This made him a good source during the early 
“liberal” phase of the American revolution, when Americans were 
disputing with Britain about rights, but not during the later "republican" 
phase, when they came to design their constitutions.” Liberals took their 
organizing principle of liberty from the republican tradition, but denied 
that it depended upon any particular form of government.“ 


Ill. LIBERTY 


The words liberty ("libertas") and republic ("res publica") grew up 
together in the political vocabulary of the Roman state and its would-be 
successors. Liberals separated the two by discarding the republican 
commitment to popular sovereignty and balanced government. But pursuit 
of the common good and the rule of law remained, at least initially, to 
support the idea that governments should rule by consent. This meant that 
liberalism and republicanism were not very different, at least at the 
outset. John Locke defined the "Liberty of Man in Society" as subjection 


33 Mill, supra note 26, at 6. 

34 See Letter No. 61, in CATO'S LETTERS, supra note 18, at 420-26. 

35 See id. at 13-15. 

36 See Benjamin Rush, Observations on the Government of Pennsylvania, in 
THE SELECTED WRITINGS OF BENJAMIN RUSH 78 (Dagobert D. Runes ed., 1947) 
(1777). 

37 LOCKE, supra note 31, at II.XVIII205. 

38 1d. at IL.X.133. 

3 See Letter, “Locke, Milton, Hume," ADAMS, supra note 1, at 1.365-371. 

* See LOCKE, supra note 31, at 11.X.132. 
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to the duly enacted laws of a legislature established by consent, and 
independent of any private will.“ The legislative power itself should be 
“limited to the publick good" of society." Benjamin Constant saw 
"liberty" in England, France, and the United States of America as "the 
right to be subjected only to the laws" and never to the "arbitrary will of 
one or more individuals."* 

These definitions simply repeat the old republican conception of 
liberty as service to the common good, under the rule of law. Republican 
vocabulary had distinguished liberty from “license” (licentia), meaning 
the unrestrained power to do what one wants." Locke endorsed this 
distinction, and castigated the monarchist theorist Sir Robert Filmer for 
identifying “freedom” as the ability “for every one to do what he lists, to 
live as he pleases, and not to be tyed by any Laws ... .”*° Locke's 
liberty required having “a standing Rule to live by, common to every one 
of that Society, and made by the Legislative Power erected in it. . . . 

This republican distinction between “liberty” and “license” becomes 
hard to sustain without recourse to popular sovereignty and the proce- 
dures of balanced government. The early liberal commitments to law and 
the common good came into conflict once legislatures lost the legitimacy 
of their republican foundations. If the public good sets the “utmost 
[b]ounds" of the legislature's power," then laws that contravene the 
public good are void. But liberals need a new technique to distinguish the 
boundaries of valid legislation. This was the purpose of Mill's harm 
principle, and remains the central dilemma of liberal theorists ever since. 
What is liberty, if not the simple ability to do what one wants? But who 
would be free with neighbors who could do whatever they wanted? 


IV. RiGHTS 


The United States of America and its famous Bill of Rights? 
inherited the British tradition of restricted government, which the Union 


*! Id. at ILIV 22. 

2 Id. at M.XL135. 

% CONSTANT, POLITICAL WRITINGS, supra note 21, at 310. 
^! See LIVY, supra note 7, at 111.9.5, 111.67.6. 

45 See LOCKE, supra note 31, at ILIL6. 

46 ld. at ILIV.22. 

47 fq. 

48 Td. at ILXL135. 

* U.S. CONST. amends. I-X (ratified Dec. 15, 1791). 
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imposed on its component states after the American Civil War,” and 
onto the rest of the world through the United Nations after World War 
IL?! French liberals had a similar list in their Déclaration des droits de 
l'homme et du citoyen,” based on the Declaration of Rights of the 
Commonwealth of Virginia? These documents constitute the central 
political accomplishments of the liberal legal tradition and supply a 
provisional list of the fundamental requisites of liberty under liberal 
conceptions of government. 

Mill saw an implied conflict between rights and popularly elected 
governments.5 Since “liberalism” (as such) originated in the failure of 
the French revolution, there always has been a liberal tendency to contrast 
rights with the political participation of the people.* This is the basis on 
which more recent scholars have opposed "liberal" to "republican" 
institutions. Their views would have some basis if “republicanism” 
simply meant “democracy.” Maximizing majority power implies 
minimizing minority rights, and Mill was right to fear the “wil!” of the 


50 See U.S. CONST. amend. XIV (ratified July 9, 1868). 

51 UNIVERSAL DECLARATION OF HUMAN RIGHTS, adopted and proclaimed 
by the General Assembly of the United Nations, December 10, 1948. Compare 
INT’L COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS and INT'L 
COVENANT ON CIVIL AND POLITICAL RIGHTS, both of which appeared in an 
annex to a resolution adopted by the United Nations General Assembly on 
December 16, 1966, and entered into force on January 3, 1976 (Economic) and 
March 23, 1976 (Political). See G.A. Res. A/RES/2200 (XXI), U.N. GAOR 3d 
Comm., 21st Sess., Annex, Agenda Item 62. 

3? DÉCLARATION DES DROITS DE L'HOMME ET DU CITOYEN, first adopted 
by the National Assembly on August 26, 1789. 

55 THE VIRGINIA DECLARATION OF RIGHTS (A Declaration of Rights Made 
By the Representatives of the Good People of Virginia, Assembled in Full and 
Free Convention; Which Rights Do Pertain to Them and Their Posterity, as the 
Basis and Foundation of Government) (adopted unanimously by the Virginia 
provincial congress on June 12, 1776). For the links between France and 
Virginia, see R.C. VAN CAENEGEM, AN HISTORICAL INTRODUCTION TO 
WESTERN CONSTITUTIONAL LAW (1995). 

4 See Mill, supra note 26, at 7-8 ("The ‘people’ who exercise the power are 
not always the same people with [sic] those over whom it is exercised; and the 
‘self-government’ spoken of is not the government of each by himself, but of 
each by all the rest."). 

35 See generally CONSTANT, POLITICAL WRITINGS, supra note 21, at 310-11 
(comparing the new meaning of liberty “with that of the ancients"). 

36 See, e.g., Horwitz, supra note 2, at 63-73; Frank I. Michelman, Foreword, 
Traces of Self-Government, 100 HARV. L. REV. 17-23 (1986-1987). 
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nation." But republicans equally condemn the tyranny of the majori- 
ty.5% The purpose of popular sovereignty in republican governments is 
not to subject individuals to the will of the nation, but to protect all 
citizens from subjection to any person's will, by coordinating the whole 
in pursuit of the common good. Republican procedures will discover 
human rights, and republicans differ from liberals about rights only in 
their stronger sense of where rights come from, and how to establish what 
they are. 

Republican conceptions of liberty treat rights as a basis for human 
well-being, existing to be discovered through public deliberation and 
reflection about human nature, individual autonomy, and the proper 
structure of government. The existence of the “res publica" implies a “res 
privata," protected by. the laws of the state.“ So Cicero thought that 
without private goods, no public goods would survive," and John 
Adams insisted that “res publica" signified “a government, in which the 
property of the public, or people, and of every one of them, was secured 
and protected by law." This idea "implies liberty” and that “the property 
and liberty of all men, not merely of a majority, should be safe . . . .”* 
Early English liberals made the same assertion without any authority 
beyond tradition (Coke)? or a mythical state of nature (Locke)* to 
draw the line between citizens' rival liberties and establish the content of 
their natural rights. 


5 See Mill, supra note 26, at 8 (“The will of the people . . . may desire to 
oppress a part of their number. . . .”). 

58 See CICERO, supra note 9, at IILxxxiii.45. 

% See generally SUSAN FORD WILTSHIRE, GREECE, ROME, AND THE BILL 
OF RIGHTS (1992) (discussing Greek and Roman antecedents to the United States 
Bill of Rights). 

6 See CICERO, supra note 11, at Lvii.21, Lxvi.51. 

él See id. at TIL v.21-24. 

% TII ADAMS, supra note 1, at 160 ("[F]or the people, or public, compre- 
hends more than a majority, it comprehends all and every individual; and the 
property of every citizen is a part of the public property, as each citizen is a part 
of the public, people, or community."). 

63 See STEPHEN D. WHITE, SIR EDWARD COKE AND “THE GRIEVANCES OF 
THE COMMONWEALTH," 1621-1628 ch. 7 (1979) (relating Coke's participation 
in Parliament's discussion of the Petition of Right). 

$^ See LOCKE, supra note 31, at ILIL6. 

$5 See id. at 1.VIL87, 1.XV.171. Locke found the Law of Nature “in the 
minds of Men." Id. at IL XI.136. 
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V. NEGATIVE LIBERTY 


The history of liberalism until this century has been the European 
history of privileges wrested from power, and the gradual compilation of 
lists of violations that the state must never visit on its citizens. Law 
feasted on the corpse of philosophy, and reformers fought for practical 
guarantees in the absence of moral agreement. Moral pluralism yielded 
these minimum protections in Europe, while moral unanimity produced 
the same result in the United States.“ This gradually created a new and 
narrower conception of liberty, as the area in which a person is "left to 
do or be what he wants to do or be, without interference. . . .”%” Isaiah 
Berlin called this "negative" freedom — the freedom simply to be left 
alone. “Negative liberty" is greatest when people have the most 
protection against coercion by the State or anyone else in society — the 
most “rights” against interference by others. 

This new sense of the word "liberty" followed naturally from 
Constant's separation of law and politics. However, it offers no obvious 
formula for what will count as “coercion,” or who should be coerced 
when one individual's desires conflict with another's. Berlin adapted his 
vocabulary from Thomas Hobbes and other opponents of liberty, who 
used “freedom” to describe what even John Locke would have recognized 
as "license" and undesirable. Hobbes often went much further, 
defining "liberty" or "freedom" simply as "the absence of . . . external 
impediments of motion” applied to “inanimate creatures." So fear and 
necessity are entirely compatible with Hobbes’s sense of “corporal 
liberty,” which ended only with physical restraint, chains or imprison- 
ment.” Hobbes specifically reprobated the “specious name” of tradition- 


% Although there was never a “liberal movement” or “liberal party" in the 
United States until after the Second World War, the protection of individual 
rights provided a unifying ideology from the beginning. See LOUIS HARTZ, THE 
LIBERAL TRADITION IN AMERICA: AN INTERPRETATION OF AMERICAN POLITICAL 
THOUGHT SINCE THE REVOLUTION 10-11, 47 (1955). 

67 ISAIAH BERLIN, TWO CONCEPTS OF LIBERTY: AN INAUGURAL LECTURE 
7 (1958). 

$5 See id. 

$ See LOCKE, supra note 31, at ILIV.22. 

? THOMAS HOBBES, LEVIATHAN 139 (J.C.A. Gaskin ed., Oxford Univ. 
Press 1996) (1651). 

?! See id. at 141. 
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al liberty in his hostility to “popular states" or “Greek and Latin" 
proposals to restrain and balance the monarch's absolute and sovereign 
power.” 

Defining “liberty” as pure absence of restraint lowers its value 
as a social ideal. Liberty stops being a status to be sought and be- 
comes a retained privilege, perhaps too often granted or properly 
withheld.”? Jeremy Bentham considered “liberty” to be opposed to 
*government"" and his disciple John Austin confirmed that liberty is 
“altogether incompatible with law, the very idea of which implies 
restraint and obligation.” So negative “political or civil liberty is 
the liberty from legal obligation, which is left or granted by a sover- 
eign government to any of its own subjects.” One should not be 
surprised at John Austin's scorn for "ignorant and bawling fanatics who 
stun you with their pother about liberty,” since Austin considered 
liberty “to be conceptually distinct from public welfare, and the 
State." 

Of course Berlin, Bentham, Hobbes and the rest may use words 
however they like. Perhaps negative liberty follows naturally from liberal 
theory, and liberty itself has limited value beyond some “minimum area 
of personal freedom." But few liberals have really thought so. Austin 
proposed a form of "civil liberty" that would serve the government in its 
“furtherance of the common weal.”% Bentham proposed “utility” as the 
measure of our negative freedom." Mill argued for his harm princi- 
ple,” and even Berlin, who made Hobbesian views popular, lacked 


2 Td. at 143. 

? See Mill, supra note 26, at 104 (“[Ojwing to the absence of any 
recognised general principles, liberty is often granted where it should be 
withheld, as well as withheld where it should be granted."). 

™ See JEREMY BENTHAM, A FRAGMENT ON GOVERNMENT 93 (J.H. Burns 
& H.L.A. Hart eds., Cambridge Univ. Press, 1988) (1777). 

7 JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED 160 
(Wilfrid E. Rumble ed., 1995) (1832). 

76 1d. at 223. 

7 Id. at 224. 

98 Id. 

? BERLIN, supra note 67, at 11. 

$0 AUSTIN, supra note 75, at 224. 

*! BENTHAM, supra note 74, at 99. 

5 See Mill, supra note 26, at 13 (“[T]he only purpose for which power can 
be rightfully exercised over any member of a civilized community, against his 
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Hobbes's fortitude, suggesting that liberty depends on how many 
possibilities are open, how easy they are to achieve, how important and 
how widely shared they are, and so forth.* 


VI. POSITIVE LIBERTY 


Berlin distinguished his preferred “negative” liberty from “positive” 
liberty. The distinction is instructive, though not exactly in the sense that 
Berlin used it. If “negative liberty" means not being interfered with in 
doing what one wants, "positive liberty” should mean being able to do 
what one wants, or being made able to do so. Negative liberty is 
“freedom from" constraint. Positive liberty is “freedom to" realize one's 
goals.* In saying that the extent of my negative freedom depends in 
part on “how many possibilities are open to me," Berlin obscured the 
difference by attaching the benefits of positive liberty to his negative 
ideal. But Berlin feared constraint more than he valued opportunity. 
Perhaps in restraining human passions the state might maintain a new 
orthodoxy, and through the "specious disguise" of liberation impose its 
own “brutal tyranny.” 

Positive liberty is negative liberty writ large, and neither is liberty at 
all, in the original republican sense of the word. “Negative” liberty is 
license to avoid restraint. “Positive” liberty is license and ability to fulfill 
one’s desires. Berlin suggested that human desire may often run to 
imposing some collective will on recalcitrant individuals." However, in 
the absence of constraint, negative liberty might have similar results." 


will, is to prevent harm to others.”). 

3 See BERLIN, supra note 67, at 15 n.1. 

* See id. at 16. 

85 Id. at 15 n.1. The extent of freedom also depends on 

(b) how easy or difficult each of these possibilities is to actualize; (c) 

how important in my plan of life, given my character and circumstanc- 

es, these possibilities are when compared with each other; (d) how far 

they are closed and opened by deliberate human acts; [and] (e) what 

value not merely the agent, by the general sentiment of the society in 

which he lives, puts on the various possibilities. 

86 1d. at 16. 

87 See id. at 17. 

38 Berlin admits as much. See id. at 19 (stating that “as in the case of the 
‘positively’ free self, . . . [the ‘negatively’ free self] may be inflated into some 
super-personal entity — a state, a class, a nation, or the march of history itself, 
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Reducing liberty to the positive or negative ability to do what one wants 
does not resolve what to do when people's wants conflict. Berlin 
criticizes Spinoza, Locke, Montesquieu, and Kant for believing the 
subject of a commonwealth free, “because the common interests must 
include his own." Instead, he insists, in agreement with Bentham, that 
“liberty to do evil" is liberty too and deserves public protection. “ “Every 
law is an infraction of liberty.’ "9? 

Berlin's sense of “positive” liberty borrows something from 
Constant's “liberty of the ancients,” in that it concerns who is to 
determine the limits of the law,” and implies democratic rule.” Using 
a public-regarding procedure to limit private initiatives violates Berlin's 
negative conception of liberty because it implies controlling what people 
may do, for their own good,” and so violates Mill’s dictum that “*[t]he 
only freedom which deserves the name is that of pursuing our own good 
in our own way.” 

When everyone pursues his or her own good in his or her own way 
there will be collisions that need to be resolved. Berlin criticizes the 
conception that a free state should be governed by laws that rational 
persons would accept.” In other words, he rejects Cicero's republican 
aim of constructing institutions that will harmonize citizens' interests in 
order to give everyone a worthwhile life.” But it is hard to see where 
else to draw the boundary between citizens' desires. As Berlin noted, 
Spinoza has suggested that “‘[t]he subject of a true commonwealth is no 
slave, because the common interests must include his own.” This is 
not the sentiment of a “Jacobin” or a “communist,” as Berlin would have 
it, but the common sense observation that we all have an interest in 


regarded as a more 'real' subject of attributes than the empirical self.”). 

% Id. at 32. 

9? Id. at 33 (quoting Jeremy Bentham). 

?! See id. at 7 (asserting that positive liberty “is involved in the answer to 
the question ‘What, or who, is the source of control or interference, that can 
determine someone to do, or be, one thing rather than another?’”). 

?? See id. at 14. 

% Id. at 17. 

% Id. at 11 (quoting Mill). 

% See id. at 30. 

°° See CICERO, supra note 11, at III. vi.26 ("Ergo unum debet esse omnibus 
propositum, ut eadem sit utilitas unius cuiusque et universorum; quam si ad se 
quisque rapiet, dissolvetur omnis humana consortio."). 

? BERLIN, supra note 67, at 32 (quoting Spinoza). 
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protections against each other, through which no individual citizens will 
be preferred above the rest. 

Setting out to harmonize private interests for the public good does not 
imply that there is “only one correct way of life.”% It is an unavoidable 
task. “Negative liberty" leads to conflicts between private interests. 
*Positive liberty" does too. Yet decisions must be made. A responsible 
theory of liberty will explain how to make them. One solution might be 
a despotism of the best and wisest, as in Mozart's Temple of Sarastro in 
The Magic Flute? But the “best and wisest" have interests of their 
own. The republican formula has been to seek systems of popular 
sovereignty that will harness the reason of all citizens in search of a just 
result. 

“The fathers of liberalism,” Mill and Constant, sought the greatest 
amount of government non-interference that would be consistent with the 
basic requirements of social life.! But even Mill's notion of a liberty 
limited only by the danger of doing harm to others requires a definition 
of harm. The French revolution illustrates the dangers of unfettered 
majorities, but its worst excesses bypassed the sovereign people.'? 
Isaiah Berlin himself concedes that political “positive” rights may protect 
the liberals’ “ultimate value” of “individual — ‘negative’ — liberty."!9? 

The liberal fear of democracy derives in large part from a belief that 
“human goals are many, not all of them commensurable, and in perpetual 
rivalry with one another." This may be true, but it should not rule 
out the search for synthesis. The ideal of freedom to live as one wishes, 
and the pluralism of values connected with it, need not lead to the war 
of all against all. "Liberty" to be oppressed by one's neighbor is no 
liberty at all. Hobbes cheapened the language when he redefined "liberty" 
as unfettered action. Liberals make a profound mistake when they adopt 
his vocabulary. 


% 7d. at 36. “In this way the rationalist argument, with its assumption of the 
single true solution, has led from an ethical doctrine of individual responsibility 
and individual self-perfection, to an authoritarian state obedient to the directives 
of an élite of Platonic guardians." Jd. at 37. 

% See id. at 39. 

1 Cf. Madison, supra note 16. 

10! This is the view, at least of Isaiah Berlin. BERLIN, supra note 67, at 46. 

'% For Berlin's strictures on government by the people, quoting Mill and 
Constant, see id. at 48. 

103 Td, at 50. 

10% 1d. at 56. 
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VII. NATURAL LAW 


Law supplies the traditional boundary between liberty and license. 
This was the view of Cicero,'% Livy,’ Harrington," Sidney,” 
Montesquieu,” and Adams.! Even John Locke fully accepted that 
there can be no liberty without law," properly understood not as 
limitation, but as “the direction of a free and intelligent Agent to his 
proper Interest," which “prescribes no farther than is for the general Good 
of those under that Law."!'? 

This sanguine conception of law preceded the sullen positivism of 
Hobbes and John Austin, and accompanies the Stoic tradition of natural 
law that inspired the natural rights theories of modern Europe and 
America." It assumes law to be “right reason, ... commanding 
honesty, and forbidding iniquity, ... [and] founded in eternal mor- 
als... .?!'* “Law,” in this sense, must be the product of reason, which 
governments serve through the establishment and implementation of just 
and equal laws. “The great question . . . is, [w]hat combination of powers 
in society, or what form of government, will compel the formation of 
good and equal laws, an impartial execution, and faithful interpretation 
of them, so that the citizens may constantly enjoy the benefit of them, 
and be sure of their continuance."!? 

Liberals distinguished themselves from republicans by refusing to 
answer this question. Their claim of natural rights against kings and 
governments requires the existence of truth about justice and human 
nature. But the liberal technique of accommodation with power limited 
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liberals' ability to question arbitrary decisions. Their triumphs in England 
relied on the natural “reason” of judge-made law, and recent history in 
the United States repeats this pattern. 


VIII. POSITIVE LAW 


Prominent liberal lawyers once minimized the connection between 
law and justice or morality, including law's role as the arbiter between 
liberty and license. Their commitment to the rule of law as a fence 
against oppression led some liberals to deny the incorporation of moral 
standards into law, fearing ambiguity and unwanted administrative 
discretion." The utilitarians Jeremy Bentham and John Austin sought 
to establish a sharp distinction between law “as it is" and law “as it ought 
to be," notwithstanding the traditional view of law (found in Black- 
stone) that human enactments contrary to justice are void and not law at 
all. 118 

Self-identified liberals such as H.L.A. Hart accepted (as they had to) 
that courts may be asked to incorporate morality into their decisions, but 
still praised “positivism” as having “ “delivered . . . law from the dead 
body of morality. . . .'"!'? Although liberals such as Hart admitted that 
laws confer rights, they also claimed that rules can confer rights without 
being moral.” These arguments aimed at separating moral or natural 
rights from law, viewing bad decisions by judges about rights as bad law, 
but law nonetheless.'*! Social policies may influence judges, but are not 
themselves “law” to positivists, who suppose that maintaining this 
distinction makes law easier to criticize and reform.!?? 

Restricting the conception of what constitutes a “legal rule" so as to 
exclude “policy” or “morality” protects the determinacy of law and a core 
of settled meaning through which rules can control the judiciary.'? 
Liberal positivism developed to protect the rule of law against judicial 
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usurpation and maintain the conviction that rules have authority.'” As 
positivists understand it, the spiritual message of liberalism lies in 
opposing bad laws openly, not in making bad laws good through judicial 
chicanery.'* Direct appeals or references to morality by judges assume 
a greater union of social aims and judgment than liberals either expect or 
endorse."$ This does not mean that they deny the existence of moral 
truths, but rather that these truths should be used to judge the law. In 
positivist theory such truths are never part of the law itself. 

Legal positivism represents a seriously altered liberalism in its effort 
to curb judicial activism. English liberalism began as a battle by English 
judges to enforce natural justice against the kings. Judicially-interpreted 
bills of rights constitute the liberals’ first great triumph and most lasting 
legacy. Positivism arose when liberals began to question the authority of 
judges, as they had questioned kings and parliaments before. Where 
judges once had "found" the law, now liberals wished them to follow it, 
which meant that legal decisions must be determinable by reference to 
facts alone, facts concerning the intentions of authorities who promulgat- 
ed the laws involved.!% 

This approach raised new problems for liberal theory. While early 
liberals placed their faith in judges, rights, and the rule of law, positivist 
liberals with their “sources thesis" squarely face questions of legitimacy 
and the basis of legislative authority.” So long as “law” meant “right 
reason," liberals could endorse the rule of law without further explanation 
and avoid questions of political legitimacy. But as soon as law comes to 
be seen as obedience to some particular person's authority, that authority 
needs justification. The rule of law ceases to be a universal moral 
imperative and applies only to certain societies, meeting certain determi- 
nate criteria. This leaves liberals unable to escape the issues their 
progenitors first disavowed republicanism to avoid, and particularly the 
question, which system of legislation will most likely get law right. °? 
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Once liberals set out to construct their own theory of political 
authority, questions of truth and soundness emerge that contemporary 
liberals usually hope to avoid.?! For example, democracy, long taken 
for granted by many liberal theorists as desirable, must be justified in 
terms of its instrumental value in realizing good government.'** Liberals 
need a political theory of their own. If law has no inherent moral value, 
and yet judges must obey the law, there must be some authority behind 
the law to make its directives binding. 


IX. POLITICAL LIBERALISM 


Republicanism and liberalism first diverged when some “liberals” 
(formerly republicans) accepted the shackles of autocratic power. 
Liberalism asserted the value of being left alone, even at the price of 
accepting an “enlightened” despot. This liberal policy of avoiding conflict 
seemed very appealing in an era when public controversies cost many 
subjects their lives. Liberalism began as a retreat into the private sphere 
and developed as the private sphere expanded, incorporating more and 
more formerly public functions. So, liberalism started as a flight from 
politics, embracing a new definition of liberty as the ability to do what 
one wants, in one’s own way. But this definition has political implica- 
tions, and gradually a new political science of liberalism emerged, 
reflecting liberalism’s new conception of “liberty.” 

To claim rights against authority implies that rights somehow exist 
independently of the powers that promulgate or enforce them. It implies 
truth about justice. Liberals cannot support skeptical or relativist views 
without undermining the foundations of their own philosophy. Yet, at the 
same time, they seek maximum private autonomy in all areas, including 
the autonomy to make mistakes without shame or criticism. This often 
means avoiding questions of truth, which imply the possibility of error 
and the burden of disapproval. Political liberalism faces its greatest 
difficulty in maintaining the value of autonomy while avoiding the 
implicit denigration of private views that are wrong. 

John Rawls developed the best known and most compelling recent 
argument for a liberal theory of politics.!* His first solution to the 
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liberal difficulty about truth was to assert the primacy of the "right" over 
the "good," where the right concerns basic rules of public interaction, and 
the good concerns private judgments about one's own life. Agreement 
about the right avoids controversies about the good.'** But people 
disagree about public rules of justice, divided by their differing religious, 
philosophical, and moral doctrines. Rawls accepts most such disagreement 
as “reasonable” and seeks to construct a similarly “reasonable” form of 
politics that reaches consensus by avoiding controversy." 

This liberal commitment to avoiding conflict distinguishes political 
liberalism from its republican antecedents in two important ways, both of 
which are rooted in the new liberal conception of liberty as the ability to 
do what one wants. First, contemporary liberals assume the inevitable 
pluralism of religious, philosophical, and moral ideas.'**-Second, they 
eschew all arguments about the validity of these doctrines, preferring to 
act only in areas where all can agree. Liberal politics does not seek the 
general good, but rather a scheme of public cooperation that respects each 
individual's antecedent moral and philosophical affiliations.'*” 

Political liberalism views politics as the vehicle through which 
individuals propose and accept fair terms of cooperation!* to advance 
their own ends, including their private conceptions of the public 
good.!* Liberal politics is not epistemological or in any way concerned 
with truth." Centuries of conflict about religious, philosophical, and 
moral beliefs have created a liberal sensibility that assumes the practical 
impossibility of reaching reasonable and workable political agreement 
about truth. Liberals now separate reason from the truth, taking 
“reasonable” to refer to a willingness to get along," and supposing that 
references to “truth” may preclude agreement.'* 

Liberal publicists sometimes seem simply to avoid the forbidden 
word, while acting in every other respect as if certain propositions were 
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“true” or “probably true," but the fundamentally liberal view- 
point goes further, recognizing a wide range of views as reasonable, even 
when mistaken." Holding a political conception as true is exclusive, 
even sectarian, to the committed liberal and likely to foster political 
division.” 

The liberal return to politics reveals how liberal conceptions of 
human nature have diverged from their republican (and early liberal) 
antecedents. Republicans view all humans as possessing reason and a 
certain degree of humility, capable of being swayed by argument and 
deferring to reasonable deliberation, even when not fully convinced.'* 
Early liberals, such as John Stuart Mill, agreed but feared this natural 
tendency towards consensus as leading to error and oppression.'^ 
Contemporary liberals, mostly in the United States, have developed a new 
view of citizens as inevitably and irredeemably divided by conflicting and 
incommensurable opinions about truth and morality.150 

Liberals consider the psychic pain of being wrong too great to allow 
politics to prefer true doctrines over others which are widely 
believed.'** The liberal search for political consensus depends on 
avoiding controversy, while republicans embrace it. A reasonable liberal 
respects wrong views. A reasonable republican is open to persuasion that 
his or her own views may themselves be wrong. Liberals want to apply 
their principle of uncritical acceptance to philosophy itself.'*? Republi- 
cans tolerate wrong views, but encourage the search for truth when truth 
affects the common welfare of society. 

The liberal conception of persons as self-directed individuals requires 
a new conception of political society, which forbids the creation of 
community through politics.’ Since political liberalism avoids divisive 
issues, which may threaten social harmony,'™ political liberals must 
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keep the scope of political discussion as narrow as possible. “Com- 
mon ground," therefore, replaces the common good as a basis of social 
cooperation. ^ 

This is not to say that political liberalism rejects the ideal of social 
cooperation. On the contrary, it is only in seeking a basis for such 
cooperation that liberalism becomes “political” in the first place. 
Contemporary liberalism has also largely abandoned the fear of democra- 
cy that separated liberalism from republicanism in the early nineteenth 
century, and liberals now usually encourage the widespread political 
participation of a vigorous and informed citizen body.U* But liberals 
reject the idea that social cooperation and common projects provide any 
essential element in human well-being,’ or that citizens can find 
agreement about issues of fundamental importance. 


X. PUBLIC REASON 


The liberal return to politics revives the area of public reason that 
characterized republican legal discourse. Republican statecraft made truth 
about justice and common good the measure of legal validity, as verified 
through balanced mechanisms of popular sovereignty and public debate. 
Contemporary liberals now generally accept democracy without argument, 
and with it the concept of public reason, advanced in pursuit of the public 
good.'* But liberals still tend to limit the arena in which public reasons 
may be advanced, restricting. their province to the "constitutional 
essentials of society.” 

Political liberals limit acceptable public debate to a very narrow range 
of public reasons, excluding appeals to controversial truths that not all 
citizens yet accept.’ Liberals argue that philosophical and moral 
diversity are permanent features of public culture that foreclose the 
exercise of political power unless all citizens may reasonably be expected 
to endorse the proposed intervention in the light of their own constitution- 
al beliefs and ideals. This liberal principle of political legitimacy!9 
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requires citizens to govern themselves in ways that each thinks the others 
might reasonably be expected to accept. ^^ It repeats the old republican 
formula, modified only by the liberals’ new sense of “reasonable” debate. 
Liberals would forbid appeals to the whole truth of a question, even when 
it might be readily available.'$ 

This more sophisticated liberal view rejects the questionable doctrine 
that people should simply vote their private preferences and interests. But 
it also rejects the republican commitment to voting what is right and true 
or just and good. Instead, liberals would restrict public reason to those 
constitutional essentials that others would “reasonably” accept.'® 
Rawls’s famous liberal theory of justice suggests that such essentials will 
best be found by imagining oneself in an “original position," where 
no one knows which philosophy or position in society each will hold in 
the real world.’® 

American liberals often take the Supreme Court of the United States 
as their central exemplar of public reason in a democracy. ? If the 
United States Constitution is “a principled expression in higher law of the 
political ideal of a people to govern itself in a certain way," then the 
Supreme Court must take responsibility for making the Constitution just. 
Liberals ascertain the idea of right and just constitutions and basic laws 
by looking directly to the most reasonable political conception of justice 
and not to the result of any actual political process." By applying its 
own public reason, the Court prevents private factions in the legislature 
from running the government in their own self-interest." Once again, 
liberalism must return to the republican criteria that stand behind it to 
determine what the Constitution means and how it should be interpreted. 


XI. THE REPUBLICAN REVIVAL 


The crucial assumption of liberalism, as understood by its modern 
defenders, is that citizens will never relinquish their different and 
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permanently incommensurable conceptions of the good.'” This denigra- 
tion of reasoned argument as a source of consensus!" has led a self- 
styled “republican revival” to reassert the value of reason in politics.'” 
According to this argument, many clauses of the United States Constitu- 
tion exist largely to prevent private interests from exercising undue 
influence on public policy." The United States Constitution’s republi- 
can roots seem to offer a basis for transcending society’s diversity in 
pursuit of the common good, developed through a public process of 
collective self-determination.'”’ 

This conception of republican impartiality among contemporary 
lawyers rests largely on the writings of J.G.A. Pocock and Gordon 
Wood.'”* It reflects an ethos of “civic virtue" among certain recent 
critics of pluralism that stands beside the republican tradition, though 
somewhat outside it.'” Proponents of constitutional “civil republican- 
ism" criticize liberal pluralism as inviting interest-group politics and the 
exercise of raw political power.'* To treat the political process as just 
another form of market offends neo-republican legal scholars, who invite 
courts to prevent "naked preferences" from capturing the political 
process. !?! 

Cass Sunstein and Frank Michelman played a large role in bringing 
the word "republican" back into American constitutional discourse. Both 
saw republicanism as a vehicle for supporting judicial intervention against 
flawed political or legislative decision-making. Sunstein encouraged 
courts to disallow legislation that does not serve public values.!*? 
Judges should "ensure that government decisions are the product not of 
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preexisting private interests but of broad and open-ended public delibera- 
tion." 9 Michelman suggests that the United States Supreme Court 
should constitute its own (as he terms it) "paideia," deciding cases in 
support of the common cultural inheritance,“ rather than positive law 
or precedent. Such decisions are "republican" in Michelman’s view, 
to the extent that they concern themselves with “civic virtue and general 
good.”**6 

Proponents of the republican revival present their republican 
vocabulary as a “deviationist doctrine” that provides a “counter-ideolo- 
gy"'*' to traditional liberal constitutional ideas.* This is true to the 
extent that a republican commitment to the common good contradicts 
modern liberalism's new conception of liberty as freedom to do what one 
wants. But neo-republican reliance on the judiciary closely mirrors liberal 
tradition. Even the republican challenge to interest-group pluralism!? 
simply repeats liberalism's original reaction against democratic tyranny. 

Traditional republicanism supposed that carefully structured public 
deliberation would reveal (or at least come closer than any other process 
to revealing) the truth about issues of public importance." Out of 
deference to modern individualist sensibilities, contemporary republicans 
have sought to retain republican procedures of normative justification, 
while shedding their objectivist foundations.'” For example, Frank 
Michelman concedes the republican premise of popular sovereignty or 
*self-government"?? and embraces the possibility of reaching agree- 
ment through dialogue or "discourse," ? but presents these both as 
“associational” and socially contingent techniques.?* He displaces 
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republican deliberation from the people to the courts, where face-to-face 
deliberation more easily takes place. 

Legal rights, above or beyond politics, do not give neo-republicans 
much trouble.5 Of course they endorse law and rights as unavoidably 
part of contemporary American legal discourse, but these “objectivist 
moments" reflect a deeper, "inclusive" dialogue of social reconcilia- 
tion.!% So, neo-republicans follow a “deep tradition" or “first principle” 
of “positive freedom," realized as “self-government” through politics.? 
This need not be real self-government or real politics, which may be 
subject to self-interest, but rather, as Michelman suggests, the “virtual 
representation"? of virtuous judges deliberating on behalf of the 
people, because the people cannot deliberate themselves.'^? 

The new republicans depart from tradition in their tendency to treat 
“self-government” as an end in itself," embracing the conception of 
freedom criticized by Constant as the liberty “of the ancients.”2! This 
need not mean voting, however, as in the Greek democracies, but rather 
“dialogue,” as practiced by judges and “the reasoning class.""? Neo- 
republicans see liberty as "socially situated self-direction.% This is 
neither liberal nor republican, in the traditional sense, but represents a 
new conception of “liberty” as social solidarity. According to this theory, 
Supreme Court justices owe deference to no other authority beyond 
themselves, but they owe each other a duty of dialogue on behalf of the 
people.24 l 

Neo-republican theories constitute less of a challenge than a 
supplement to modern liberal constitutionalism."5 What contemporary 
republicans challenge is the “pluralist” tendency of some liberals to deny 
the possibility of moral persuasion.” Where political liberalism rested 
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on the perception that people will never agree about fundamental public 
issues, "republican" liberals hope to take all perspectives into account in 
constructing social consensus." Recognizing an “indissoluble plurality 
of perspectives," republicans still hope to construct a common good 
through which citizens may maintain their equality.208 

Cass Sunstein, one of the first theorists of this quasi- republican" 
revival, quickly embraced "liberal republicanism" as his chosen program 
for the future.” This represents the natural culmination of modern 
liberalism's turn to democratic politics. Sunstein presents his republican 
principles as important liberal methods of controlling and limiting 
governmental power," explaining most rights as either the precondi- 
tions or the outcome of an undistorted deliberative process.?'! 
Sunstein's "liberal republicanism" understands the private sphere as 
constituted by public decisions, but treats this unsurprising insight as a 
reason for the preservation, not obliteration, of liberal constraints on 
government.?” 

“Liberal republicans” retain the old republican conviction that 
sometimes choices must be made between competing conceptions of the 
good life)? Republicans recognize that some perspectives are better 
than others.?'* So, in the end, must liberals, if they are to establish 
universal rights and standards for preventing harm to others. The 
republican revival first developed in American law schools to provide a 
rationale for judicial activism after President Reagan's reelection in 1984. 
But the fundamental republican insight that neo-republicans embraced 
remains convincing and effective: that people can agree about law and 
justice if they set out to deliberate in a spirit of humility and shared 
commitment to the common good. 


XII. REPUBLICANISM, LIBERALISM, AND THE LAW 


Republicans and liberals both seek liberty through the protection of 
the law. Republican laws arise in tum through service to the common 
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good, discovered by popular sovereignty under a mixed and balanced 
constitution. Liberals first differed from republicans in their disregard for 
the sources of law, so long as citizens were left alone. This led eventually 
to new conceptions of liberty, first as freedom from government, then as 
the ability to do what one wants. 

Repeating this brief history reveals the reason why republicans and 
liberals diverged, but also why they have come together again towards the 
end of the twentieth century. The ability to do what one wants needs 
some restriction. Those who follow Hobbes in seeing liberty as the 
complete absence of restraint still need to explain when unfettered 
"liberty" should exist and when it should be suppressed. My "liberty" (in 
this sense) to hurt you infringes your liberty not to be hurt. Liberals must 
offer rules for when Hobbesian "liberty" should be respected and when 
it should not. 

In the era of kings and despots, liberals avoided the name “republi- 
can" and the cry of popular sovereignty for fear of the consequences. 
Liberals feared public power and the majority's ability to dispossess and 
degrade their neighbors, as happened during the French and English 
revolutions. So early liberals embraced law as the proper line between 
liberty and license, and took judges or the common law tradition as the 
best source of authority, rather than any public deliberative process. 

The liberal technique of avoiding controversial issues grew out of the 
wars of religion in Europe. Proponents of freedom in politics found it 
easier to advance their position when they exhibited flexibility about 
religion. Similarly, advocates of religious and other freedoms found their 
lives easier when they took no position on politics. Religious affiliations 
developed an ethnic or tribal significance and many people found it easier 
to be reasonable in practice when they overlooked or set aside religion. 
Religious doctrines often stood as totems, symbolic of affiliation, but not 
of real belief. When this was true, toleration became easier, and religion 
lost its political significance. 

This is the model liberals apply when they speak of "different and 
irreconcilable conceptions of the good. The implication is that 
people, left to think freely, will develop opinions that they will absolutely 
refuse to discuss, and which can only be modified "by the autocratic use 
of state power."?' Such opinions do exist, but they usually reflect the 
traditions in which we are raised.?" Liberals promote toleration and 


?5 RAWLS, POLITICAL LIBERALISM, supra note 133, at 303. 
216 Jd. at 304. 
? Rawls admits as much. See id. at 314. 


539 


540 


Cicero and Modern Law 


28 KENTUCKY LAW JOURNAL [VOL. 86 


accommodation of “reasonable” differences. However, most intractable 
differences are not “reasonable,” which is precisely what makes them so 
difficult to reconcile. 

To the extent that republicans and liberals necessarily disagree, it is 
over this point of human nature. How can people create a worthwhile 
society in the face of natural self-interest, faction, misperception, 
stubbornness, and ignorance? Early liberals wanted everyone free as much 
as possible to pursue private projects. Later liberals wanted everyone 


- supported as much as possible to realize private projects. Recent liberals 


even admit the value of certain public projects. But all liberals have 
sought to avoid the public search for truth about contentious issues. 
Liberals think that people will cooperate best by avoiding issues of 
substance. Republicans think that people will cooperate best when called 
upon to act together, in pursuit of the common good. 

This difference between republicans and liberals appears clearly from 
the standpoint of Rawls’s “original position” in which no one knows his 
or her position in society or moral and philosophical beliefs.?'* Liberals 
suppose that in such a position people would choose a conception of 
justice that respects everyone's beliefs equally, however erroneous.””” 
Republicans suggest that not knowing which beliefs each would hold, 
people in the original position would prefer that correct or useful beliefs 
should prevail, and would select a system of justice that favors truth over 
falsehood, by promoting rational deliberation. 

The problem, of course, with saying that truth should prevail is that 
misinformed or self-interested leaders: have often imposed error and 
oppression under the banner of truth and justice. This is why republican 
doctrine has always specified the political structures most likely to serve 
justice and the common good. There can be no republic under a king or 
without balanced government and a democratic branch in the constitution. 
Early liberals who jettisoned the republican form of government were left 
to make unsupported assertions about rights, which unchecked powers 
sometimes endorsed (perhaps in the face of revolution) but never 
respected. 

The liberals’ proposal of maximum autonomy, limited only by harm 
to others, quickly faced two major difficulties: first, the question of what 
constitutes a “harm,” and second, the problem of the common or public 
good. Under a liberal theory, “harm” defines the limits of autonomy and 
the proper province of law and politics. Are harms to the common good 
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cognizable as harms under a liberal theory of justice? If they are, then 
liberalism simply repeats the republican formula without the support of 
a republican form of government. This seems to have been the position 
of early liberals such as Locke in England and Constant in France. If not, 
then one very important aspect of human well-being has been overlooked, 
vitiating the entire theory. 

John Stuart Mill and his followers took a somewhat different position, 
fearing social solidarity as a source of oppression. Unlike many modern 
liberals, these Englishmen (rightly) viewed stable free societies as 
naturally tending towards consensus. The difficulty for government in 
such situations is to nurture and protect private expressions of autonomy 
against overwhelming public opinion. Stable societies develop practices 
and traditions that outlive their usefulness. Mill thought that dissent 
should be encouraged in order to prevent distorting monopolies in the 
marketplace of ideas. 

Mill’s conception of the marketplace of ideas reintroduced the social 
element that was central to the older republican tradition. Ideas are found, 
developed and refined through social interaction. This forces liberals to 
develop theories of public deliberation. What structures of law and 
society will supply individuals with the largest or best supply of ideas? 
If liberal liberty means in part “the right to be subjected only to laws,” 
which laws will best support individual autonomy and useful public 
debate? Liberals need a theory of legislation to support the various laws 
and rights they have freely (and variously) proposed and supported. 

For liberals, as for republicans, laws should draw the line beyond 
which public officials must leave private autonomy intact. Finding and 
applying such laws equally to all citizens, irrespective of prominence or 
position, constitutes the central responsibility of the state. Recently some 
liberals have adopted Sir Robert Filmer's conception of liberty as the 
ability “to do what [one] lists, but these new semantics do not 
obviate the need to draw the boundaries of this individual “liberty” or 
private “license” (to use John Locke's vocabulary). Positive bills of rights 
detail protections against the state, but not usually for citizens against 
each other. In any case, proposed lists need some basis of authority. 
Whose list should apply? 

Verifying rights had little importance in an era when all rights 
depended on benevolent despots. One accepted the rights that were 
granted and sought to hold monarchs to their word. This tactical 
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arrangement gave way as other possible sources of law emerged to 
challenge hereditary sovereignty. The better the legislator, the better the 
rule of law. Locke and others proposed “consent” as the measure of legal 
validity. But whose consent and for what purpose? Liberalism always 
feared the tyranny of the majority as much and perhaps more than the 
tyranny of kings. So as autocrats weakened, liberals turned back to the 
political issues their doctrine first emerged to avoid, and above all the 
question of legitimate authority and the proper sources of law. 

Republicanism is the parent of liberalism in two senses: first, because 
liberalism grew out of republicanism when republicans lost their political 
will after the French revolution; second, because only republicanism can 
justify specific liberal rights and the boundaries drawn by law. Positive 
law needs a source of moral authority, which republicans supply in their 
commitment to the common good, and a technique of legislation, which 
republicans offer in their mixed and balanced democracy. The incomplete 
and half-understood "republican revival" in American law schools reflects 
contemporary liberals’ dissatisfaction with the absence of moral founda- 
tions and sense of common purpose in contemporary judicial decision- 
making. Liberals need theories of justice and politics to support their 
commitment to law. 

Perhaps there is still some room for a distinction between liberals and 
republicans in contemporary legal theory, or at least for a group of 
“liberal republicans” within the wider republican consensus. If there is 
any difference, it amounts to this: liberal republicans seek to make 
political and legal decisions in ways that avoid overruling any individu- 
al's private conception of the public good. Liberal republicans would 
keep the scope of public deliberation as narrow as possible, to avoid 
conflicts with factional beliefs or affiliations, while traditional republicans 
promote common interests, in which every citizen can have a part. 

Republicanism, liberalism, and the rule of law share a long and 
tangled common history. For many years liberalism was simply republi- 
canism that dared not speak its name, until in the end the name was 
forgotten, and with it the meaning of the “republican” guarantees in the 
United States Constitution. Now once again, as liberalism overcomes the 
constraints that first brought it forth, issues of democracy, rights, and 
justice are addressed together, and many old solutions emerge, already 
embedded in the constitutional structures of Western democracy. To seek 
or speak of liberty without the common good is arrant nonsense. Liberals 
who once made this mistake have become republicans again, without 
realizing it. There can be no rule of law without republican government, 
and no liberty without the law. 
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Republicanism and liberalism are depicted here, under some ideal-typing of the 
traditions, as philosophies of liberty —negative liberty —that take opposite sides on three 
broad issues: 


1) whether the law is necessarily a partial assault on people's liberty—an assault that 
may be for the good overali—or something that is constitutive, at least in part, of 
whatever liberty citizens enjoy; 

2) whether or not citizens and politicians can and should be expected—perhaps under 
institutionally designed pressures—to be public-spirited; and 

3) whether the ideal of liberty invites state intervention of the sort that is designed to 
empower individuals or whether it is essentially tied to a minimalist image of government. 


Republicanism sees liberty as the social status of a citizen who is recognised and 
empowered, equally with others, before a suitable rule of law; it sees liberty as a status 
that is secure only so far as the republic is peopled and run by individuals who display 
civic virtue, whether spontaneously or under well designed institutional pressures; and, 
finally, it sees the dispensation of liberty as something that may in principle require a 
large state presence in areas like education, medicine, and social security. Liberalism, at 
least in its pure form, presents liberty as a condition ideally enjoyed, out of society, when 
there is no one else around; it holds that, given the possibility of invisible hand 
mechanisms, citizens and politicians need not be public-spirited for liberty to thrive; and it 
interprets the demands of liberty in a way that supports a minimalist assumption about 
how government ought to behave. 


Liberalism is a nineteenth and twentieth century tradition of thinking about politics, 
with a variety of antecedents in earlier times. Republicanism is a tradition that goes 
back much further and that came to the end of its active influence early in the last 
century, about the time when liberalism was emerging as a powerful force. So at 
least I shall assume, relying on the authority of a recent school of historical 
scholarship (Pocock 1975, Pagden 1987, Oldfield 1990, Bock et al 1990). 
According to the view I accept, republicanism had its origins in classical Rome, 
being associated in particular with the name of Cicero. It was resurrected in the 
Renaissance, featuring powerfully in the constitutional thinking of Machiavelli, and 
it played an important role in the self-conception of the northern Italian republics: 
the first, modern European polities. It provided a language which dominated the 
politics of the modern west and had a particular salience in the Dutch republic, in 
the English civil war, and in the period leading up to: the American and French 
revolutions. The big names of this more modern republican tradition include 
Harrington, Montesquieu, and perhaps de Tocqueville, but the tradition often 
received its most trenchant applications in texts like the eighteenth century English 
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volume published as Cato’s Letters (Trenchard and Gordon 1971) and the Federalist 
Papers. 

To continue the presentation of the view I follow, liberalism emerged early in 
the nineteenth century as the political philosophy particularly suited, so its defenders 
claimed, for the modern, commercial and increasingly democratic world. It displayed 
great continuities, as we shall see, with the republican tradition but those possessed 
of this new vision were often anxious to downplay these linkages. They cast 
republicanism as a philosophy designed for small self-governing communities, and 
nostalgically obsessed with notions of civic virtue and participation; often they 
associated it with romantic versions of the doctrine developed by Rousseau and by 
followers of the German counter-Enlightenment (Larmore 1987). They presented 
their own theory, by contrast, as a rational, Enlightened vision in which it was 
possible for the mass populations of modern societies to enjoy individual prosperity 
and happiness, provided governments let them get on and pursue, without restraint, 
their natural trading instincts: provided government, in the slogan of laisser-faire, let 
them be. The early heroes of this liberal tradition were figures like Adam Smith in 
Britain and Benjamin Constant in France—figures who displayed a number of 
republican traits (Winch 1978, Holmes 1984)—but as the nineteenth century wore 
on, the tradition had recruited the vast majority of western intellectuals to its ranks; 
there were divisions in those ranks—‘modern’ liberals like J.S.Mill and T.H Green 
supported a richer state apparatus than “classical” liberals, for example—but the 


commonalities were also salient. 


So much for scene-setting. My task in this paper is to try to set out the 
intellectual alternatives represented by republicanism and liberalism: in particular, to 
set out the alternatives in a manner which indicates where they would come apart as 
the organising principles for a contemporary society and state. 

But there is a problem facing anyone who tries to describe the intellectual profile 
of a tradition like liberalism or republicanism. This is that traditions of this kind do 
not come with their intellectual profile already well defined. The traditions are 
identified and unified, individuals are selected as representatives and exemplars of the 
traditions, on a variety of intellectually incidental bases (Haakonssen 1988 ). One 
basis may be the figures acknowledged as heroes or anti-heroes, another texts taken 
as authoritative or heretical, yet another the events depicted as glorious or tragic, and 
so on across a range of possibilities. And such grounds may be given more 
importance than the content of the claims adopted. So how are we to set about 
assigning intellectual identities—firm and contrasting identities—to republicanism 
and liberalism? 

What I propose to do in this paper is to take a range of questions that have 
importance in both the liberal and republican traditions, to identify saliently 
contrasting answers that these questions have received, and to map the answers in 
intuitively the most compelling way onto the two traditions. On issue X I 
distinguish answers A and B, on issue Y answers C and D, and so on, and in each 
instance I associate the answers with liberalism and republicanism respectively. I try 
to assign the answers in a way that is broadly faithful to the traditions and in a 
manner that maximises the overall intellectual coherence of each tradition. But I 
freely acknowledge that for any answer assigned—for any position like A that I 
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associate with one of the traditions—there will probably be figures commonly 
identified with the tradition who have explicitly rejected it. This is hardly surprising, 
given the loose way in which individuals are identified with traditions. What it 
means is that my enterprise is as much a project of constructing liberalism and 
republicanism as it is an attempt to expound them. If you like, it is a project of 
offering intellectual ideal types to go with the two traditions. 

There are three families of topics, three themes, around which I will organise my 
presentation of liberalism and republicanism and I will devote a separate section to 
each. The themes are liberty and law; democracy and government; and life in the 
good polity. Under each theme I will identify some important questions, distinguish 
the saliently different answers that those questions have received, and link the 
answers respectively with liberalism and republicanism. 


Liberty and Law 


Contemporary discussions of liberty have been systematically shaped by Isaiah 
Berlin's distinction between negative and positive liberty, a distinction which 
generalises Benjamin Constant's earlier distinction between modern and ancient 
liberty (Berlin 1958, Constant 1988). Roughly, to be negatively free—free in the 
modern sense—is to be free from the interference of others to pursue those activities 
which, in the appropriate culture, you are capable of pursuing without the help of 
others: to think what you like, say what you think, move where you will, associate 
with anyone who will have you, and so on through the traditional liberties (Pettit 
19892). To be positively free requires more than this: it may require freedom to 
participate in the collective self-determination of your community, as in Constant's 
image of ancient freedom; freedom from the internal obstacles of weakness, 
compulsion and ignorance as well as from the external obstacles presented by the 
interference of others; and even the achievement of a certain moral perfection 
(Baldwin 1984, Taylor 1979). 

It is agreed on all sides that liberals are concerned with liberty and that, with a 
few late nineteenth century exceptions like T.H. Green, they are concerned with 


negative liberty in particular. Liberalism is, first and foremost, the doctrine 


according to which the state should assume such a form that negative liberty is 
maximally advanced—whether maximally promoted or exemplified (Pettit 1991)— 
within a society. Liberalism in that sense may put an intrinsic value on negative 
liberty or it may value it for associated benefits: for the happiness its realisation 
produces, for example, as in the utilitarian view. Again liberalism in that sense may 
take a libertarian/classical liberal form, acknowledging no political value besides 
negative liberty,.or it may see liberty as one desideratum among many, as in more 
left-of-centre versions of the doctrine. 

The established liberal view, formulated early in the last century by Constant 
(1988), is that republicans, and ancient theorists more generally, favoured a positive 
conception of liberty over the modern, negative conception. This is the view taken 
by Berlin (1958) and it is not questioned even by the great narrator of the republican 
tradition, John Pocock (1975). But this representation, I believe, is mistaken. 
Liberalism is a characteristically Enlightenment philosophy, designed to identify a 
goal which a neutral state, a state that can be hailed by affiliates of different 
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religious and other sects, should advance (Larmore 1987). When liberals say that 
republicans favour a positive conception of liberty over their own negative 
conception, they read back into an earlier tradition the sort of view that is found 
among counter-Enlightenment, Romantic opponents like Rousseau and Herder and 
Hegel (Pettit 1993c). But, as Quentin Skinner (1984, 1990a, 1990b, 1991) has 
argued, there is little evidence of such a view in the historical, republican tradition. 
On the contrary, the main figures in that tradition also show themselves to be 
mainly concerned with negative liberty: with liberty in the sense in which the 
crucial thing is to be free from the interference of others. 

The negative note is there already in the originating, Roman conception of 
libertas. Hanna Pitkin (1988, 534—5) sums up the refrain of other writers. “The 
Roman plebs struggled not for democracy but for protection, not for public power 
but for private security. Of course they sought public, institutionalised guarantees of 
that security. But libertas ... was “passive”, “defensive”, “predominantly negative”. 
Skinner's work on Machiavelli bears out the same theme. For Machiavelli, he 
argues, *most men "simply want not to be ruled"; they want to be able "to live as 
free men" (vivere liberi) pursuing their own ends as far as possible without 
insecurity or unnecessary interference. They want, in particular, to be free (liber) to 
marry as they choose; to bring up their families without having to fear for their 
honour or their own welfare; and to be in a position "freely (liberamente) to possess 
their own property”. This is what it means “to enjoy personal liberty” (la liberta)’ 
(Skinner 1991, 38). We see the same emphasis, finally, in a late republican text like 
Cato's Letters: 

True and impartial Liberty is therefore the Right of every Man to pursue the 

natural, reasonable, and religious Dictates of his own Mind; to think what he 

will, and act as he thinks, provided he acts not to the Prejudice of another; to 

spend his own Money himself, and lay out the Produce of his Labour his own 

Way; and to labour for his own Pleasure and Profit (Trenchard and Gordon 

1971, vol. 2, 248). 
Two Conceptions of Negative Liberty 
But if the republican ideal of liberty is negative and focuses on non-interference, 
what is the difference between this ideal and the liberal one? On any negative 
conception of liberty individuals are free to the extent that they are free from the 
interference of others. But what is it to be free from interference? Two salient 
possibilities are open. One would say that to be free from interference is simply to 
lack interference: that is, to enjoy its absence. The other would say that the absence 
of interference is not enough; what is also necessary is that the agent be protected 
against interference, that she be given guarantees which help to ensure against 
interference. One would say that the important thing is not to suffer interference, 
whatever the basis on which you escape it, in the actual world; the other would say 
that the important thing is to enjoy such protection that you are not particularly 
susceptible to interference in the actual world or in any of those counterfactual 
worlds where others conceive hostile intentions: you are as secure against 
interference as you can be made, consistently at least with others enjoying the same 
security. 

If we are to be broadly faithful to the republican and liberal traditions, then I 
believe that we must assign the first conception of liberty to the liberal tradition, 
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the second to the republican. The liberal tradition emphasises the quantity of non- 
interference as the measure of freedom, tbe republican focuses on the quality: in 
particular, on the quality of protection whereby the non-interference is secured (sec 
Pettit 1989b, 1993b, 1993c; Braithwaite and Pettit 1990). The contrast between the 
two traditions comes out in an early exchange between Thomas Hobbes and the 
seventeenth century English republican, James Harrington. Hobbes was no liberal, 
of course, but, as is generally acknowledged, his views on liberty were very 
influential on English political thought, in particular on thought of a liberal stamp 
(Berlin 1958). 

Hobbes's was probably the first to hold that all that matters for liberty is the 
quantity of non-interference, not its quality or security. He argued that someone 
living under a despotism in Constantinople may enjoy the same degree of freedom 
as a citizen of republican Lucca who enjoys the protection of the law equally with 
other citizens. The resident of Constantinople will enjoy the same freedom if he is 
lucky enough, or clever and fawning enough, to avoid interference to the same 
extent as his legally protected counterpart. "Whether a Commonwealth be 
Monarchicall, or Popular, the Freedome is still the same' (Hobbes 1968, 266). 
Harrington (1977, 170) greets Hobbes's comment with derision: *to say that a 
Lucchese hath no more liberty or immunity from the laws of Lucca than a Turk 
hath from those of Constantinople, and to say that a Lucchese hath no more liberty 
or immunity by the laws of Lucca than a Turk hath by those of Constantinople, are 
pretty different speeches’. Harrington's point, as I see it, is that the sort of liberty 
which concerns him and other republicans is secure liberty or liberty-by-the-law. In 
this respect, clearly, the citizen of Lucca does better than his counterpart in despotic 
Constantinople. 


Two Views on Law and Liberty 
The difference between the conception of liberty that I ascribe to liberals and the 
conception that I impute to republicans comes out in their differing views of the 
role of law in relation to liberty. Both traditions are associated with a faith in the 
rule of law (Ten forthcoming). In the republican tradition this goes right back to the 
Romans; the idea is that a rule of law offers a prospect of security not available 
under the rule of the all-powerful individual, for example under the king or despot: 
hence the republican opposition to monarchy. In the liberal tradition the faith in the 
rule of law does not have such an anti-monarchical aspect; rather it serves to express 
the great trust put by many liberals in the common law tradition. But though both 
traditions are associated with this faith in the rule of law, there is a striking contrast 
between the ways in which they conceptualise the relation between law and liberty. 
If a thinker is concerned with the quantity-centred conception of negative liberty, 
then he will see the law as itself a form of invasion of people's liberty, albeit an 
invasion that may be justified by the greater assaults which it prevents. Since the 
law is a form of interference—at the least it has a coercive effect on people—it 
exemplifies the very sort of act that is inimical to freedom; if it increases freedom 
overall, that is because of its compensating, positive effect in inhibiting the 
interference of others. The relation between law and liberty, then, is a purely 
extrinsic one. Liberty is defined in such a way that in itself the law is not 
particularly fitted for the promotion of liberty—on the contrary, it is itself an 
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assault on liberty—and if it serves to increase the liberty enjoyed in a society, that 
is for contingent reasons of circumstance: it serves to inhibit other interferers. 

If someone adopts the quality-centred conception of negative liberty, he will take 
a very different view of the relation between law and liberty. In order to be inimical 
to freedom in this sense an act would have to undermine an existing source of 
resilience in the enjoyment of non-interference: an existing resilience-support. It is 
possible for the law to be so badly designed that it has this undermining effect on 
people as a whole—it may undermine a protective civic culture—and it is possible 
even for a well designed law to have this effect on odd individuals: on individuals 
who would enjoy special sources of resilient non-interference—they may be ` 
especially powerful or persuasive—in the absence of the law. But it should be clear 
that if someone thinks of liberty as resilient non-interference, then he will not take 
either of these possibilities to be inevitable. On the contrary, he will be inclined to 
say that the well conceived rule of law is entirely positive in its effect on the liberty 
of most people; it establishes or helps to establish the level of resilient non- 
interference—the level of freedom—that they enjoy, and it does this without 
initially diminishing that which it eventually promotes. The rule of law is 
inherently fitted, and not just fitted by the accident of circumstance, for the 
promotion of liberty. The rule of law is a crucial element in the standard way of 
bringing liberty into existence; it is not just a factor that impacts both negatively 
and positively on the level of liberty that people enjoy. 

If this is right, then we must expect adherents of the two conceptions of negative 
liberty to be prone to make different sorts of comments on law and liberty. It should 
be no surprise, then, that liberal adherents of the quantity-centred conception of 
liberty—particularly those in traditional, English-speaking liberal circles— 
emphasise the fact that law is itself an invasion of liberty. Berlin (1958, 8) finds the 
notion that law as such is an invasion of liberty in “the classical English political 
philosophers' and refers us in particular to Hobbes and Bentham: 

“A free man’, said Hobbes, “is he that ... is not hindered to do what he hath 
the will to do’. Law is always a ‘fetter’, even if it protects you from being 
bound in chains that are heavier than those of the law, say, arbitrary 
despotism or chaos. Bentham says much the same. 

Maurice Cranston (1967, 48) goes further than Berlin, suggesting that for the 
English liberal, the constraints of the state, and therefore the constraints of the law, 
are the main threat to liberty. “By “freedom” he means freedom from the constraints 
of the state’. Anthony Arblaster (1984, 58) maintains the theme, in commenting on 
the nineteenth century tradition: “freedom, for liberals, continues to mean, above all, 
freedom from control, compulsion, restriction, and interference by the state’. True, 
there is a certain ambivalence among some writers associated with the English 
liberal tradition: most notably Locke (1960, 348) for whom “that ill deserves the 
name of confinement which hedges us in only from bogs and precipes'.! But this 


Bentham is perhaps the most insistent, in general, that all law is itself an invasion of liberty, albeit a 
justified invasion. But even he slips on at least one occasion into a more resilience-centred way of 
speaking: “personal liberty is security against a certain species of injury which affects the person; whilst, as 
to political liberty, it is another branch of security—security against the injustice of the members of the 
Government (Bentham 1843, 302). In this loose fidelity to the republican way of expressing things he is 
joined by other liberals. Thus Lord Acton (1985, 7): *By liberty I mean the assurance that every man shall 
be protected in doing what he believes his duty against the influence of authority and majorities, custom 
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ambivalence is easily put down to the survival among liberals of older and, as I see 
it, republican themes. 

It may be readily agreed that the classical liberal tradition—the English tradition 
up to the mid-nineteenth century—works with the quantity-centred notion of liberty. 
And the same may be happily conceded for the latter-day heirs of classical 
liberalism: those libertarians for whom negative liberty is the only political value. 
But what of left-of-centre liberals like John Rawls and his ilk? Do they also work 
with such a conception of liberty? I believe that they do. They reject the path taken 
by the revisionary liberals of the late nineteenth century, like T.H. Green, who went 
for a positive concept of liberty. They focus on the so-called basic liberties 
associated with non-interference, understanding these in the traditional way (Rawls 
1971, 61) The main goal of the state, in their view, is to promote these liberties 
equally for all and they think of the state as itself infringing liberty in pursuit of 
this goal: “liberty can be restricted only for the sake of liberty” (Rawls 1971, 302). 
The point at which they break with libertarians is not in conceiving of liberty 
differently, but in adding other goals for the state to further side by side with, or in 
second place to, liberty. 

So much for the liberal view of the role of law in relation to liberty? What now 
of the republican? Although the issue about law and liberty is not much addressed in 
republican texts, it is implicitly resolved in the most distinctive refrain about liberty 
that is to be found in the republican tradition. This refrain is the equation of liberty 
with full citizenship in a suitable society: in a society that exemplifies the rule of 
law. ‘At Rome and with regard to Romans’, one commentator notes, ‘full libertas is 
coterminous with civitas” (Wirszubski 1968, 3). And, as another adds, “the main 
feature of civitas is the rule of the law’ (Viroli 1990, 149). The Roman connection 
was so salient to medieval adherents of civic humanism that one of them, Giovanni 
da Viterbo, speculated that the term civitas, citizenship, derived from civium 
libertas, the freedom of the citizens (Skinner 1990a, 134). Freedom on this usage 
becomes equivalent to the freedom of the city; it amounts to what came to be 
described in English as franchise. “Freedom can mean simply "citizenship" ... This 
meaning is fossilised in the surviving English use of franchise to mean the power of 
` voting, conceived as the essential mark of full citizenship’ (Lewis 1967, 125). 

If liberty is equivalent to citizenship, as under this refrain, then since citizenship 
is not reduced by the rule of law, neither is liberty. On the contrary: since 
citizenship is constituted by the rule of law, together perhaps with other cultural 
preconditions, so too is liberty. The connection that republicanism makes between 
liberty and citizenship means that law as such cannot be seen as an invasion of 
liberty. Law helps to constitute liberty, not just to serve it in an instrumental way. 

The one who did most to introduce republican ideas to modern Europe was 
Machiavelli. He is often taken to have advocated a positive notion of liberty as 
participation in a process of collective self-determination but this reading is now 
widely rejected in favour of one that supports the equation of liberty with citizenship 
and that gives law a constructive role in relation to liberty. One commentator 


and opinion'. If the ambivalence in question survives among contemporary liberals, perhaps the best 
candidate is Hayek. See his discussion of how general laws do not fully display ths ‘evil nature of 
coercion’ (Hayek 1960,143). 
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suggests that in this regard Machiavelli may have made a break with the older 
republican emphasis, though that itself is probably an exaggeration. ‘Liberta here 
does not mean active participation in the government of the state as it did in the 
republican or communal tradition, but rather, as it will come to do more and more 
commonly in subsequent centuries, the passive enjoyment of a condition in which 
the security of single individuals is guaranteed by the law” (Guarini 1990, 28). "The 
security of single individuals”: the phrase is particularly welcome, since it describes 
exactly the resilience-centred conception of what it is to be free. 

Quentin Skinner raises explicitly the question of Machiavelli's views on the 
relation between law and liberty. Unsurprisingly, he finds that Machiavelli took a 
very different attitude from that which is found among later liberals, including 
contemporary figures like Rawls: 

Among contemporary theorists, the coercive apparatus of the law is 
generally pictured as an obvious affront to individual freedom. The power of 
the law to constrain us is only held to be justified if, in diminishing the 
extent of our natural liberty, it serves at the same time to assure more 
effectively our capacity to exercise the freedom that remains to us ... For 
Machiavelli, by contrast, the law is in part justified because it ensures a 
degree of personal freedom which, in its absence, would altogether collapse 
(Skinner 1991, 58). 

The perceived connection between liberty or citizenship on the one hand and law 
on the other explains the reaction of incredulity with which Harrington greets 
Hobbes's comment that a resident of despotic Constantinople may be as free as a 
citizen of republican Lucca. And the same sense of connection continues down 
through the republican tradition. We find it, for example, in Montesquieu (1977, 
200) when he writes: 'Liberty is the right of doing whatever the laws permit'. The 
proposition receives a metaphysical twist under the influence of Rousseau and other 
Romantic thinkers, a twist which was responsible for bringing it into disrepute, at 
least among nineteenth century English liberals (Wokler 1988). But we do not need 
to look into these later developments. 


Two Antonyms of 'Liberty' 
I have argued that both liberalism and republicanism deploy a negative concept of 
liberty but that this concept is understood in a quantity-centred fashion among 
liberals and in a quality-centred or security-centred manner among republicans. I have 
also suggested that this difference shows up in a difference of view on the 
relationship between law and liberty: that whereas liberals see law as related to 
liberty in the manner of an extrinsic instrument, being an invasion of liberty that 
promotes the aggregate enjoyment of the good, republicans see the relationship in a 
more constitutive light: law, properly constituted, goes to make people free, giving 
them a security of non-interference that is otherwise unavailable. In concluding this 
discussion it may be useful to ask why, if I am right, the republican conception of . 
negative liberty should ever have given way to the liberal. I believe that the answer 
has to do, at least in part, with a shift that occurred in the antonym of the words 
‘liberty’ and ‘freedom’. 

The quantity-centred conception is a conception of liberty under which the 
antonym is any form of restraint or interference. If unfreedom consists in being 
restrained, then freedom involves not being restrained: it involves non-interference, 
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pure and simple. The quality-centred conception of liberty, on the other hand, is a 
conception under which the antonym is slavery or subjection or, more generally, 
any condition in which a person is vulnerable to the will of another. If unfreedom 
consists in being vulnerable in this way, then freedom involves not being 
vulnerable: it involves secure non-interference. In order to enjoy such freedom it is 
necessary not to be anyone's slave or subject and, more than that, it is necessary, as 
the Romans realised, to be the very opposite of a slave: to be a liber who is equally 
protected with the best, not just a servus sine domino, a slave without a master 
(Wirszubski 1968). 

It is understandable why, in the republican tradition, the antonym of liberty 
should have been slavery or subjection or vulnerability. There is a great deal of 
evidence now that the notion of liberty evolved in the classical and medieval worlds 
as a concept by means of which to mark off non-slaves and non-serfs (Patterson 
1991, Pitkin 1988). The particular aim of republican theorists was to identify the 
characteristics of a society in virtue of which its citizens—its citizens as distinct 
from residents who do not enjoy citizenship—are distinguished from those who are 
the victims of despotic rule, corrupt officialdom, external control, and the like. They 
used the concept of liberty to serve this purpose of demarcation and so it is no 
surprise that they should have conceived of liberty as the social status antithetical to 
slavery or subjection. 

Skinner (1991, 38) notes that according to Machiavelli the benefit of liberta is 
*what enables people to recognise and rejoice in the fact "that they have been born as 
free men (liberi) and not as slaves””. And Jeffrey Isaac (1988, 367) comments that in 
Harrington’s work ‘there operates a distinction between 
industry/liberty/commonwealth and luxury/servitude/monarchy’. The contrast is 
clearly still in place in Cato’s Letters: ‘Liberty is, to live upon one’s own Terms; 
Slavery is, to live at the mere Mercy of another; and a Life of Slavery is, to those 
who can bear it, a continual State of Uncertainty and Wretchedness, often an 
Apprehension of Violence, often the lingering Dread of a violent Death’ (Trenchard 
and Gordon, vol. 2, 249-50).2 

As it is intelligible why republican theorists should have taken vulnerability to 
be the antonym of liberty, so it is understandable why liberal thinkers in the late 
eighteenth and the nineteenth centuries should have begun to think of liberty as 


something primarily opposed, not to subjection, but to restraint. Liberal thinkers in * 


that period, especially liberal thinkers in Britain, were concerned to argue that the 
interference of the state was undesirable: that it hampered commerce and trade and, 
ultimately, the well-being of all. Liberals were the prophets of the laisser faire 
economics advocated in Adam Smith's Wealth of Nations and they were, in effect, 
the advocates of the rising commercial classes. The language of liberty offered them 
a rhetoric with which to combat the pretensions of the state—it was probably the 
only rhetoric that could have served their purposes adequately—and in adopting that 
language, they reforged the existing conception of negative liberty. When they 


The theme also figures in Burke, as Chandran Kukathas has shown me. Burke (1970, 77) denounces the 
idea that Dissenters might be left the liberty to practise their religion, without that liberty being protected 
in law, as *a contradiction in terms, Liberty under a connivance! Connivance is a relaxation from slavery, 
not a definition of liberty'. The idea is reminiscent of the Roman distinction between the liber and the 
servus sine domino. 
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proclaimed the glories of liberty, they were not heaping scorn, as republicans did, on 
conditions of slavery or subjection or vulnerability. The other side of their devotion 
to liberty was an antipathy, not to such traditional ills, but to restraint, in particular 
to restraint imposed by the state: “all restraint', qua restraint, is an evil”, as John 
Stuart Mill expressed the new orthodoxy (Mill 1972, Chap. 5). 


Democracy and Government 


Not many will quarrel with the contrasts that I have mapped so far onto the liberal- 
republican axis: the contrasts in the way in which negative liberty is conceived, in 
the connection made between liberty and law, and in the antonyms opposed to 
liberty. The contrasts that I now go on to associate with the two philosophies do 
not map onto the different approaches in the same uncontroversial measure. Here 
there is more of the constructive ideal-typing that I foreshadowed in the introduction. 

There are two broad aspects to politics, one bearing on the political process, the 
process whereby government is constituted and conducted, the other bearing on the 
political product, as it were: bearing on what it is that government is supposed to 
do. In regard to political process, both liberals and republicans tend to be democrats 
and, we may assume, universal democrats; if either group has been associated with a 
restriction of franchise in the past, that is a function of local culture. But that 
commitment leaves room for a number of further choices and in this section I will 
identify two where it may be useful to mark a liberal-republican divide. I will not 
comment here on matters to do with the product of politics but I do touch on such 
issues in next section. 


Two Ideals for Voters 

Every democrat believes in the importance of the vote but there is a striking 
division in the accounts that are given as to why voting is important. One 
pragmatic view is that voting is important so far as it serves, as a lottery would do, 
to ensure that no dynasty continues in power indefinitely. But I have in mind a 
division in more principled accounts of the importance of voting. There are two 
broadly contrasting accounts: the preference view of voting, as I shall call it, and the 
judgment view of voting (Cohen 1986; Coleman and Frerejohn 1986; Brennan and 
Pettit 1990). 

The preference view of voting casts electors in the role of consumers and casts 
the politicians and parties who present themselves at the hustings in the role of 
suppliers or salespersons. The idea is that each party offers a package of collective 
goods—a set of public policies—and that in voting for one party over another, what 
each voter is doing is effectively purchasing that package. Of course no voter is 
assured of getting the package for which she votes, since the success of a package is 
determined by the aggregate of votes. But still, so this picture goes, the performance 
of the individual voter should be modelled on the consumer who chooses which 
product to buy. In each case, it is suggested, the person has an overall set of 
preferences, an overall ranking of options, and in each case she behaves in the way 
that manifests her strongest preference. 

Why is it a good thing that people should vote, if voting consists in this sort of 
expression of preference? One story might be that what is really ideal is that people 
should each be able to choose between any options that confront them—that they 
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should not be dictated to by others—and that voting in the sense described is the 
best available alternative in cases where the collectivity determines what each 
individual will get. But a more common story vindicates preference-voting on more 
or less utilitarian grounds. 

Assume that each individual is better than others at telling her own preferences 
and at knowing what is likely to increase her preference-satisfaction; and assume that 
preference-satisfaction amounts to happiness (but see Broome 1991). Assume that 
when she votes her preference, according to the model under discussion, she votes 
for the package that promises to make her happier than alternatives: that promises a 
higher level of preference-satisfaction (but see Brennan and Lomasky 1993). And 
assume, finally, that the voting system is well designed to pick up the preferences 
of voters: it delivers, so far as possible, the aggregate social ordering that best 
answers to individual orderings (but see Arrow 1963). None of these assumptions is 
uncontroversial, as I have signalled, but I let them pass here. The important point is 
that if the assumptions hold, then we can argue that the system under which each 
individual votes her preference is the system which is most reliable for producing 
overall preference-satisfaction and overall happiness. 

The preference story as to why it is good that people should vote contrasts with 
what I describe as the judgment account. Under the judgment picture of things, 
voters are not consumers of political packages but, if the commercial metaphor is to 
be maintained, quality-controllers. They do not go to the polls to record their 
personal preference between the alternatives on offer, in the way in which we might 
record our individual preferences between the different holiday destinations that our 
family might visit. They go to the polls to record their judgment as to which 
alternative is best for the society overall, by whatever criteria they think appropriate. 
They behave, not like potential holiday-makers expressing their different tastes, but 
like the members of an appointments committee who try to reach a conscientious 
view on the merits of the candidates. 

Where the main argument for the preference model of voting is that it would best 
promote the utilitarian goal of overall preference-satisfaction, there are two different 
arguments that are used to support the judgment model. One is that if the 
population generally gets involved in debating and registering their views as to what 
makes for betterness in political policies, and as to which policy-package is actually 
best, then there is an increased chance that the package that is best, by the best 
supported criteria, will actually get chosen. And the other is that if the population 
generally gets involved in this activity, then this will increase the quality of 
participation and community in the society; it will recruit people to a public 
concern in a manner that is intrinsically and instrumentally beneficial. l 

John Stuart Mill is the writer who most effectively defends the judgment ideal 
and who is most explicit on its connection with the republican tradition. He 
recognises the different ways in which people may vote or be expected to vote. ‘A 
great number of the electors will have two sets of preferences— those on private and 
those on public grounds' (Mill 1964, 305). He is uncompromising in his view of 
how the voter should behave: 
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His vote is not a thing in which he has an option; it has no more to do with 
his personal wishes than the verdict of a juryman. It is strictly a matter of 
duty; he is bound to give it according to his best and most conscientious 
opinion of the public good. 
And he is clear that the vote should liberate the citizen, recruiting him to a noble 
task. "Whoever has any other idea of it is unfit to have the suffrage; its effect on 
him is to pervert, not to elevate the mind" (Miil 1964, 299). 

How do liberalism and republicanism compare on the voting question? Many 
liberals have taken a different line, as John Stuart Mill illustrates, but the attitude 
generally endorsed in their ranks, particularly among so-called libertarians, has been 
that associated with the preference picture (see Pateman 1970; Schumpeter 1966). 
The liberal attachment to the market, going back to the historical association with 
the cause of trade, has made the image of the voter as consumer a very beguiling 
one. By contrast, the dominant theme in republican writing is that voting is 
important because in voting people are recruited to the business of government, 
forming and expressing their considered view as to what is for the public good; they 
act as quality-controllers, in economic terms, not as consumers. 

This republican emphasis has often been tied to the assumption that the society 
in question will be small enough to enable individuals not just to vote but to take 
an active part in government or parliamentary business; it has been tied to a belief 
in the possibility of direct, participatory politics (Pateman 1970). But that 
association with participatory politics is probably misleading. There is no reason 
why citizens should not play the part of judgmental voters, voters who try to 
internalise the public good and form their view as to what it requires, even if the 
sheer size of the society means that they cannot all aspire to a place in parliament: 
even if they have to rely on a system of political representation. 


Two Ideals for Politicians 

A second issue that comes up with the political process has to do not with the 
behaviour of ordinary voters but with the behaviour of politicians themselves. 
Consider politicians as they deal with lobby-groups or as they deal with one 
another, individually or via party groups, in parliament. How are we to conceive of 
their behaviour, when their behaviour is ideal? The ideal behaviour of the voter is to 
express her overall preference, on the liberal model, and to express her final 
judgment, on the republican model. What is the ideal sort of behaviour for the 
politician? 

Again there are two salient views. One is that what politicians should be doing, 
and indeed what democratic politicians mostly do, is to enter into a sort of 
bargaining process with those who lobby them or with those whom they confront 
in parliament. When two or more parties bargain with one another they take their 
own opinions and preferences as given—these are not up for debate in the course of 
the exchange—and they pursue their preference-satisfaction at the least cost that 
others can extract from them; they make the minimal concessions which are 
necessary in order to get others to behave in a beneficial way. In a word, they horse- 
trade. 

Why might it be thought desirable that politicians should bargain with one 
another and with lobby-groups in this way? Here is a familiar, rather Panglossian 
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story: once again, a story of a utilitarian stamp. In bargaining with one another, 
politicians will be representing the preferences of their different constituents—they 
will not be re-elected if they do not internalise these—and they will each be doing 
the best that can be done by those preferences, consistently with what is done by the 
preferences of the constituents of other politicians. In bargaining with lobby-groups, 
on the other hand, they will give ear to those groups, and weight to the preferences 
they represent, in proportion to the number of electors associated with the groups; 
and so they will behave, overall, in a way that serves well the distribution of 
preferences in the society: they will not give undue stress to the preferences of a 
small minority or inadequate stress to the preferences of a large lobby. In these 
ways, so it is suggested, the bargaining activities of politicians are turned to the 
overall good. They represent sorts of activities that we have reason to want 
politicians to display, at least if we care for the overall satisfaction of people's 
preferences. 

The alternative picture of how politicians should ideally behave relates to the 
bargaining image much as the judgment model of voting relates to the preference 
model. It suggests that far from bargaining with one another, politicians should 
rather be concerned to deliberate and debate. Their aim should be, not to get the best 
that can be achieved for their pre-given goals, but to seek to identify in a deliberative 
exchange of information and argument the requirements of the public good in any 
area and the measures that promise to promote it. They should aim at responding to 
one another and to the different lobby-groups they confront as one scientist might 
respond to the attempts of another to persuade her that she is mistaken about 
something. They should meet those with whom they deal in the business of politics 
as partners in the forum of conversation and argument. 

It should be clear why this deliberative picture of the ideal behaviour of 
politicians should appeal. Assume that there is a fact of the matter, at least within 
certain constraints, as to whether this or that policy is better for a society. It would 
seem then that the proper course for a politician who is trying to decide which 
policy to support should be to take heed of the things that others say, not in 
proportion to the numbers they represent, but in proportion to the weight of 
evidence and argument adduced in support of their claims. 

As the preference and judgment ideals of voter behaviour map onto liberalism 
and republicanism, respectively, so the bargaining and deliberative ideals of 
politician behaviour correlate in the same manner with those doctrines. The 
republican tradition has always stressed the importance of deliberation in political 
decision making, as has been frequently remarked recently (Sunstein 1988). The 
liberal tradition has been more ambivalent: many liberals have certainly favoured the 
deliberative model but there is a long and deep-running tendency in liberal ranks to 
embrace the bargaining picture. One reason that the bargaining picture may have 
appealed is that, as the preference model of voting casts that activity in a quasi- 
commercial mould, so the bargaining model gives a coinmercial gloss to the 
activities of politicians. 

Two Sources of Normative Confidence 
It is one thing to hail a particular pattern of activity as ideal, in the way in which 
liberalism and republicanism hail different patterns of voter and politician behaviour. 
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It is another thing to argue that those patterns of behaviour are feasible: that, 
consistently with what we know of human nature, we can expect voters and 
politicians, in appropriate contexts, to display the behaviour. How do the rival 
patterns compare on this score? It turns out that this issue takes us towards yet 
another divide between liberalism and republicanism. 

We have already remarked that there is a definite commercial metaphor at work in 
the liberal representation of voting as the expression of preference and of politician 
behaviour as bargaining. One reason why the liberal tradition may have been 
attracted to these representations is, on the one side, that the behaviour ascribed 
seems to be reliably driven by self-interest; and, on the other, that the behaviour 
promises, in aggregate, to deliver the good of the community in the invisible hand 
fashion of the market. The invisible hand is a device whereby people's choices are 
so orchestrated that, even if each makes her choice for a distinct, usually self- 
interested reason, still the aggregate effect is for the overall good. Each voter may 
express her overall preference just because of wanting what will satisfy her 
preferences most, not for utilitarian reasons; and each politician may make certain 
bargaining overtures and concessions, not for utilitarian reasons, but in order to 
maximise her chance of re-election. But still, these patterns of behaviour are 
conducive, so it is alleged, to the production of the utilitarian goal. 

All of this is to say that considerations of feasibility may have played a large 
part in motivating, within liberal ranks, the preference ideal of voting and the 
bargaining ideal of politician behaviour. It appears, at first glance, as if we are 
Offered the best of all possible worlds. The behaviour described is apparently that 
which rational egoists may be expected to produce, so that we need have no worries 
about inducing civic virtue in people. And at the same time it promises to generate 
an overall pattern to delight any utilitarian assessor of social welfare. 

But if considerations of feasibility have had some part to play in attracting 
liberals to their ideal image of voters and politicians, it must be remarked that these 
grounds for attraction have been seriously undermined in recent years. The public 
choice school of thought, born of a use of economic method in studying the 
feasibility of liberal-political structures, has served to show that we cannot be 
optimistic, in the invisible hand fashion, about the behaviour of politicians; the 
constraints on politicians are too lax, and the opportunities for sectarian and selfish 
pursuits too many, to give us any faith that a utilitarian maximum will be 
promoted (Mueller 1979, McLean 1987). More recently, and even more 
dramatically, extensions of public choice lines of thought have shown that if we 
model voters in the familiar economic way, then we cannot expect them to vote 
their preferences; the chance of a voter's influencing the outcome is so small that we 
should rather expect the rational egoist in the polling booth to seek the satisfaction 
of more immediate preferences: to vent her feelings, mean or magnanimous; to 
strike a posture that gives her some pride or pleasure; to identify with the side likely 
to win or to identify with the underdog; and so on through a bewildering range of 
possibilities (Brennan and Lomasky 1993, Brennan and Pettit 1990). 

Is there a republican tradition of thinking about the feasibility of the images it 
wishes onto voters and politicians? Surprisingly enough, given the current 
association of this theme with the more recent discipline of economics, there is a 
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strong tradition of feasibility thinking in republican circles. Republicans think of 
the behaviour of citizens in voting their judgments, and the behaviour of politicians 
in exercising and acting on deliberation, as instances of civic virtue: as instances of 
the disposition to promote the public good or to promote, at least, what is seen as 
the public good. And one of the grand themes in the republican tradition is the 
exploration of ways in which we may expect to be able to make people virtuous in 
this sense (Oldfield 1990). 

It is sometimes said that republicans rely on the spontaneous, almost saintly 
virtue of individual citizens and politicians. But this is quite unfaithful to the 
tradition. Republican virtue does not necessarily mean the disposition to pursue the 
public good for upright reasons: for reasons of love for the public good. It is enough 
for republican virtue that a person reliably pursues the public good, whatever the 
ultimate reasons for that dedication. Machiavelli recognised that uprightness was not 
generally available and that what we have seen in most republics is merely reliable 
beneficence, beneficence secured by the pressures of law and opinion. ‘By the force 
of law”, as Quentin Skinner (1991, 54) writes in commentary, ‘the people were 
liberated from the natural consequences of their own corruzione and transformed in 
effect into virtuosi citizens”. Again, it is clear in someone like Montesquieu that 
what he cherished was reliable beneficence, however procured, not just reliable 
beneficence of the upright sort. Tocqueville writes of Montesquieu on virtue. “We 
must not take Montesquieu's idea in a narrow sense ... When this triumph of man 
over temptation results from the weakness of the temptation or the consideration of 
personal interest, it does not constitute virtue in the eyes of the moralist, but it does 
enter into Montesquieu's conception, for he was speaking of the effect much more 
than the cause' (Aron 1968, 201). 

What is the republican tradition of thinking about the prerequisites of civic 
virtue? What sorts of things are traditionally held to make civic virtue feasible: in 
particular, to make it feasible that voters should form and act on their judgments, 
and politicians form and act on their deliberations? The tradition identifies a rich 
variety of devices, devices of a kind that have become part of our folk politics, for 
the promotion of civic virtue. It has been the source of familiar ideas on limited 
tenure in public office, on the impeachability of officials, on the answerability of 
officials to forums of public debate and review, on the separation of executive and 
judicial authority, and on the bicameral division of legislative power. But there is 
one theme that stands out in the tradition and I would like to draw particular 
attention to this. 

The theme is that as people may be expected to have a special self-interest in 
their own economic welfare—this is the self-interest on which economists and 
liberals focus—so they have a special self-interest in their reputational welfare: a 
special self-interest in being well thought of by their fellows. Adam Smith, 
republican that he is in many of his affections, gives typical and ardent expression 
to the motivational axiom involved. *Nature, when she formed man for society, 
endowed him with an original desire to please, and an original aversion to offend his 
brethren. She taught him to feel pleasure in their favourable, and pain in their 
unfavourable regard. She rendered their approbation most flattering and most 


557 


558 


Cicero and Modern Law 


PHILIP PETTIT 177 


agreeable to him for its own sake; and their disapprobation most mortifying and 
most offensive' (Smith 1982, 115). 

Much of the republican way of thinking about feasibility is driven by this sort 
of axiom. The idea is that if we can design social institutions so that civic virtue is 
necessary for the enjoyment of honour and regard then, special temptations apart, we 
may expect people to respond to that incentive; we may expect them to cleave to the 
paths of honour, if not for honour's sake, at least for the sake of their good name. 
Perhaps most will keep to those paths out of habit or out of spontaneous virtue but 
some may require the extra reputational motivation and, with those who don't, the 
extra motivation will provide at least a boosting role.? 

It may be useful to give an example of how this incentive might work. Consider 
the jury. It is important for the franchise of citizens that jurors be conscientious, and 
be known to be conscientious, in assessing the impact of evidence on guilt: in 
discharging their publicly assigned duty. But conscientiousness may not be 
motivating for all jurors; they may lack the spontaneous virtue to pursue it. 
Conscientiousness takes time and trouble and while everyone is better off if every 
juror is conscientious than if none is, everyone is better off in self-interested terms 
if she can be the one juror who gets away with being less than conscientious. Hence 
it is important for a republican dispensation that we be able to put sanctions in 
place that will promote conscientiousness among jurors. So how is 
conscientiousness assured among members of a jury? 

A number of factors are relevant. First, it is common knowledge among the 
jurors that conscientiousness is the only approved and acceptable type of conduct, 
for it should be manifest to all that each of them is vulnerable to manipulation by 
others if jurors are not generally conscientious; besides, the requirement of 
conscientiousness is highlighted as they are sworn in and as they are given their 
instructions by the judge. Second, it is common knowledge among the jurors that if 
anyone is not conscientious then this is likely to be noticed by others and to attract 
a degree of alienation; it is common knowledge, after all, that j jurors can ask each 
other questions and that this interrogation can reveal whether someone is being 
casual or biased in their judgment. Finally, it is also the case under the jury 
arrangement that conscientiousness ought not to be economically irrational: 
members of the jury are vetted so that they do not have a special interest in the 
outcome and their deliberations are covered by a veil of secrecy, so that they ought 
not to be exposed to intimidation (but see Thompson 1986). 

These three conditions being fulfilled, we may reasonably expect that jurors will 
police one another into the display of conscientiousness, even if they are not 
spontaneously virtuous in this respect. The vetting and confidentiality measures 
ideally ensure that they are not strongly motivated away from conscientiousness. 
And the other aspects of the arrangement mean that this fertile motivational ground 
is seeded with incentives to adopt a conscientious profile, doing one's best to 
determine whether the evidence puts guilt beyond reasonable doubt. The juror who 
fails to be conscientious is liable to look silly or unsavoury, as her cavalier or 


I assume here that the republican device will not tend to make knaves of those who are not knaves to 
begin with. On the importance of its not doing so, see Ayres and Braithwaite 1992; on the possibility of 
its not doing so see Pettit (1993a, chapt. 6), and Pettit (forthcoming). 


Cicero and Modern Law 


178 Liberalism and Republicanism 


prejudiced attitudes are revealed. With nothing else to care about, this may be 
sufficient to elicit the desired sort of conscientiousness in even the most hardened 
soul. 

This may be sufficient, I say. But of course there is no guarantee that it will be. 
There are a variety of ways in which the jury arrangement may fail to work. The 
jury may be stacked, despite the best vetting procedures, with those who have a 
special interest in the outcome; or the effect of the desire for acceptance, in particular 
the acceptance of the other jurors, may be neutralised despite efforts at 
confidentiality by outside intimidation. Again, the jury may be vitiated by an 
unwillingness to pursue mutual interrogation as to the reasons for any judgment 
made and by the absence of a belief that those who are not being conscientious will 
be exposed. Or, more basically still, the arrangement may be undermined by the 
appearance of divisions in society which make some members of the jury willing to 
present themselves as ‘shameless’ to others. A society can become so divided that 
committee members care only for the acceptance of those in their own particular 
subgroup, be the grouping one of colour, creed, gender, or whatever. 

But even if the honour incentive can be made to work in the jury case, might we 
expect it to work in the promotion of judgmental voting and deliberative politics? 
There is a long tradition of argument that if we get people to deliberate publicly 
with one another about some matter, then we can rely on a concern for their 
reputation with others to lead them not to argue in an overtly self-serving or stupid 
manner; this tradition has received particularly trenchant expression in Habermas's 
work (see Elster 1986, Pettit 1982). If institutional circumstances are such as to 
make voters responsive in this way to one another's questioning—say, under an 
open system of voting (Brennan and Pettit 1990)—and if they are such as to make 
politicians systematically responsive in like manner, then there is some hope that 
we can plan for the civic virtue required. The matter calls for further exploration. 

One final thought, before leaving these issues. I said that the liberal tradition 
was attracted by the invisible hand idea introduced by Adam Smith: the idea that 
although they are each self-interested, people may discipline one another into 
behaving in a socially desirable fashion. Consumers, each disposed to seek the 
lowest price, discipline producers into trying to undercut competitors; electors, each 
disposed to vote her own personal preference, discipline politicians into seeking to 
promote overall preference-satisfaction; and so on, allegedly, elsewhere. The idea 
that drives a lot of republican thinking may be described, in parallel, as an 
intangible hand (Pettit 1993a, Brennan and Pettit forthcoming). 

In the invisible hand arrangement, people do things that have the non-intentional 
result that others are motivated to behave in an aggregatively beneficial manner; 
consumers take their custom elsewhere, in the traditional example, and sanction 
producers into matching one another's prices, down to the level of the competitive 
price. In the intangible hand arrangement, people equally discipline one another into 
behaving appropriately—behaving in a way that will win régard and honour—and 
equally the disciplining is non-intentional on their part. But here the sanctioning is 
non-intentional, not because they do things which non-intentionally have a 
sanctioning effect, but because the sanctioning is mediated by a wholly non- 
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intentional response: not the doing of anything but the formation, in particular the 
perceived or assumed formation, of suitably rewarding or suitably punitive attitudes. 

There is a fairly deep-running reason why the republican tradition should favour 
the intangible hand. Suppose that someone is sanctioned in situations 1, 2 and 3 in 
such a way that she behaves properly. What are we to expect of her in situation 4, 
where she may hope to escape without immediate penalty for improper behaviour? If 
the sanctioning system is an invisible hand, then we must expect her to avail herself 
of the opportunity and behave in a self-interested way; at the least, we must think 
this is quite possible. If the sanctioning system is an intangible hand, the same 
resuit does not follow. Why? Jon Elster (1983, 66) implicitly gives us the answer. 
"The general axiom in this domain is that nothing is so unimpressive as behaviour 
designed to impress.' If there is any chance at all of the person's being discovered to 
have behaved badly in the situation in question, and if she is genuinely concerned 
with being well thought of, then she would do well not to run the risk, however 
small, of being caught out. For if she is caught out availing herself of such an 
opportunity, then she shows herself to be an honour-hunter in the cases where she 
does behave well; and that is to lose out on the benefit of her positive efforts 
elsewhere: it is to suffer a loss of enormous proportions. 

This feature of the intangible hand connects with the republican emphasis on 
liberty as security of non-interference. If what I want is secure or resilient non- 
interference, then I will be better served by a regime under which others are 
disciplined by an intangible hand than I will be by an arrangement where the only 
sanctions on them are those of the invisible hand. Under the intangible hand 
arrangement, I can be fairly sure that even if someone had the opportunity, or even 
if someone was seized by a hostile whim, still they may baulk at interfering with 
me or baulk at not doing me justice in the performance of a public office. Under the 
invisible hand dispensation, by contrast, I would not have this sort of security. I 
might feel confident about how things will go in this or that encounter, while 
having to recognise that I am vulnerable to any opportunity that the other may get 


for interfering in some way with me and then covering up her tracks. 


Life in the Good Polity 


We have identified a range of contrasts, a range of oppositions, around which it is 
plausible to organise the dichotomy between liberalism and republicanism. 
Liberalism goes for a quantity-centred conception of liberty, a conception to which 
restraint is the antonym, and sees the law as instrumentally serving the cause of 
such liberty: law is itself a form of restraint but overall it does more good in this 
regard than harm. Republicanism prefers a security-centred or quality-centred 
conception, a conception opposed to servitude rather than restraint, and casts the law 
in a constitutive role vis-a-vis liberty, not merely an instrumental one: the rule of 
law helps to confer on citizens that secure status in which their liberty consists. 
Liberalism would like to see voters as self-interested consumers who calculate 
the rival attractions of different electoral packages and it would like to cast 
politicians as figures who bargain their way towards the maximal satisfaction of the 
more or less sectional interests they represent. It constitutes an economistic, 
invisible-hand ideal of how the polity should work. Republicanism envisages voters 
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as quality-controllers who make a judgment on how well different electoral packages 
are likely to serve the common good, and it looks for politicians who deliberate the 
competing merits of different policies, relying on debate and argument to identify 
those that are likely to serve the public. It represents a very different ideal of the 
polity: an ideal that relies for its feasibility on the possibility of mobilising 
people's concern for honour and regard in order to get them to behave appropriately; 
where the liberal ideal crucially depends on the possibility of an invisible-hand 
ordering of affairs, this depends on the availability of what I described as intangible- 
hand arrangements. 

We come, finally, to a third area in which there are contrasts that can be 
organised around the dichotomy of liberalism and republicanism. Every political 
philosophy projects a certain ideal of what it is for a community to enjoy a desirable 
form of political life, what it is for individuals to be fortunate in the political 
dispensation under which they live. Unsurprisingly, in view of the other contrasts 
that we have described, liberalism and republicanism are associated with competing 
images of this ideal. 


A Social Versus a Non-Social Ideal 

The first and perhaps most obvious difference between the two philosophies, as they 
have been characterised so far, is that liberalism hails a distinctively isolationist, and 
republicanism a distinctively communal, ideal. This comes out in the fact that the 
quantity-centred notion of liberty is one that is perfectly realised out of society, 
whereas the quality-centred one requires participation in a communal life. 

Under the quantity-centred notion of liberty, to be perfectly free is to lack the 
interference of others in your life and affairs: to live without restraint. But how 
better to enjoy this condition of non-interference than by isolation from others: than 
by living the solitary life, perhaps in a universe without other inhabitants? If there 
are no others around to interfere with you, then you are going to enjoy the very 
consummation of the quantitative ideal. Things are quite different with the quality- 
centred conception of liberty. This conception presupposes that there are others 
about and it identifies liberty with the status of being suitably protected against the 
sort of interference that they exercise. To be perfectly free under this conception is, 
of necessity, to belong to a society; it is to belong to a certain sort of society—a 
free society, a society suitably organised around a rule of law-—and it is to have the 
status of full citizenship in that society. 

The image of perfect freedom, under the republican approach, is that of enjoying 
the freedom of the city: the status of being fully enfranchised, fully incorporated 
within the body politic. The image of perfect freedom, under the liberal approach, is 
that of enjoying the freedom of the heath, the freedom that comes in fullest measure 
when one is let entirely alone, out of society. This image of the freedom of the 
heath summons up the picture of a pre-social state of nature and this is no 
coincidence. It is striking that whereas republican thought has little or no place for 
state-of-nature thinking—or for the associated representation of society as the 
product of contract—this sort of thinking has had an important influence on liberals; 
it figures prominently in the English pre-history of liberalism, among thinkers like 
Hobbes and Locke, and a variant has played an important part in the work of liberal 
writers like John Rawls (1971) and David Gauthier (1986). 


561 


562 


Cicero and Modern Law 


PHILIP PETTIT 181 


The difference between the liberal and republican ideals of freedom, the fact that 
the one is isolationist in character, the other communal, ties up closely with the 
different status of law in the two philosophies. Under the liberal approach, the state 
and the law are justified to the extent that they leave people as near as they can hope 
to get, while living in society, to that ideal which they could perfectly enjoy only in 
the condition of the solitary individual. Under the republican approach, the state and 
the law are justified, not by the degree of people's approximation to an essentially 
non-social ideal, but by the extent to which they are so constituted that people 
flourish socially: they attain the status of full citizens. 

There is a second, equality-related aspect to the social versus non-social contrast 
between the liberal and republican ideals. It is perfectly possible, in principle, for 
me to continue to enjoy a given level of liberal freedom—-of non-interference— 
while others about me enjoy higher and higher levels; my degree of freedom is not 
directly sensitive to the degrees of freedom enjoyed by others. But things are very 
different with republican freedom. If others become more and more secure in the 
non-interference they enjoy, that almost certainly means that I become more and 
more vulnerable to them; certainly this will be the case, under most plausible ways 
of empowering the others. And so I cannot remain as free as I was prior to the 
improvement in the lot of others. The difference between the two ideals in this 
respect means that while the quantity of liberal freedom can be increased as the 
degree of equality falls, quantity and equality are closely connected under the 
republican approach.^ The X-Y curve is a real possibility; the X'- Y' curve is not. 


Liberal Ideal Republican Ideal 


X | 
Equality Equality 


Quantity Quantity 


There is also a third aspect to the social versus non-social contrast between the 
two ideals. Suppose that I live in a society where there are no salient divisions 
among the population in respect of how they are likely to be treated by the 
authorities, or at least none that favour me. If I see that others are not adequately 
protected in such a society, if I believe that their legitimate complaints are not 
properly pursued, or if I suspect that they are even victimised, then while I may 
recognise that I enjoy non-interference myself-—that I enjoy liberty in the liberal 
sense—I cannot hold that I enjoy the resilient non-interference involved in 
republican freedom. How others fare at the hands of the authorities is the best 
evidence I have of how I stand myself. And the evidence in the case imagined 


4 One result is that liberals tend to hail equal liberty, rather than liberty plain and simple, as their ideal; they 


have to be explicit about the equality. 
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displays quite clearly that I only enjoy a very tenuous hold on non-interference: I 
live at the mercy of the authorities. The general lesson is that I cannot know that I 
enjoy republican freedom in a society where others clearly do not enjoy it. I cannot 
enjoy the consciousness of the free subject in a society where others are obviously 
not free. 

But though liberalism and republicanism contrast on the social versus non-social 
dimension, there is an important commonality between the approaches that we 
ought to mark. This is that both philosophies are opposed to the so-called 
communitarian theory which has lately come to prominence among political 
thinkers (see Kymlicka 1990 and Holmes 1989 for critiques). Communitarians deny 
the possibility of the neutral state or constitution, the state that is justified without 
reference to any particular conception of the good life. The line is that such a state 
will end up satisfying no one or will surreptitiously favour one conception of the 
good life above others. The ultimate communitarian lesson is hard to gauge, and 
. defenders of the approach are often shy about pointing practical lessons, but the 

apparent upshot is that there can be no satisfactory mapping between a pluralist 
society and a single state or constitution. That lesson is bleak indeed, since it does 
not hold out much hope for the modern world that most of us inhabit. 

Liberalism favours the idea of putting such a state in place that the adherents of 
different conceptions of the good life can all lively happily under it (Larmore 1987). 
Indeed this feature is sometimes treated as definitional of liberalism. But it should be 
clear from all we have said that this is misleading, since republicanism is equally 
well disposed to the idea of a neutrally justified state. Consider any conception of 
the good life that can be pursued and realised, however partially, in a pluralist 
society. For almost any such conception, it appears that if a person is to be able to 
pursue it then she must have the independence from others, the relative lack of 
vulnerability to their wishes as to what she should do, that is provided by the 
enjoyment of liberty in the republican sense: of franchise. In John Rawls’s term, 
franchise looks to be a primary good for members of a pluralist society: a good such 
that whatever else they desire, they must desire this as a prerequisite for the 

“satisfaction of their other desires (Rawls’s 1971). Franchise may not be a goal that 
appeals in non-pluralist societies—say, in societies organised around a single 
religious outlook—but it would seem to be attractive for anyone attached, or even 
just reconciled, to pluralist community. 


A Subjective Versus a Non-Subjective Ideal 

We have been discussing a first contrast between liberalism and republicanism on 
the matter of life in the good polity; liberalism holds out a non-social ideal for life 
in the good polity, republicanism envisages an ideal of a communal stamp. A 
second contrast comes of the fact that while the liberal ideal has no particular 
subjective resonance, the republican ideal connects intimately with people's attitudes 
and feelings. 

The republican ideal of liberty is a condition that can be diminished, not just by 
the actions of others, but by the attitudes towards others that are forced on an agent, 
in particular by attitudes of fear or deference. 'Security of life and property, sanctity 
of hearth and home, inviolability of civic rights were the chief elements of Roman 
libertas ... People who lived under oppression in danger of their lives came 
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gradually to conceive libertas as meaning, primarily, order, security, and 
confidence'(Wirszubski 1968, 159). This feature of republican liberty does not 
receive emphasis in all thinkers within the tradition but it regularly surfaces there. 
Perhaps the one who emphasised it most was the Baron de Montesquieu. “The 
political liberty of the subject is a tranquillity of mind, arising from the opinion 
each has of his safety. In order to have this liberty it is requisite the government be 
so constituted as one man need not be afraid of another' (Montesquieu 1977, 202). 
As the social dimension of republican liberty is caught in the English word 
‘franchise’, so too with the subjective. For, etymologically, to enjoy franchise is to 
be able to behave like the Franks in early medieval Europe; it is to be able to be 
frank with all, to be able to deal with them without fear or deference. 

The liberal tradition undermined this connection between freedom and feeling. 
The notion that freedom might be invaded just so far as someone has to live in fear 
or deference is foreign to the nineteenth century liberal ways of thinking which came 
to dominate political theory. It is a frequent complaint among those who identify 
with this development that it is confused to think that freedom is lost just in virtue 
of certain attitudes being forced on people. ‘The difference between being free and 
feeling free is clear enough, but not always noted" (Weinstein 1965, 156). There is a 
clear divide drawn between being free and having such a status that one is not cowed 
by others. While there is a recognition that we all desire that sort of standing, the 
desire is separated off from the desire for liberty (Shklar 1989). As Berlin (1958, 43) 
says: ‘it is not with liberty, in either the "negative" or the “positive” senses of the 
wotd, that this desire for status and recognition can easily be identified." 

The fact that negative liberty consists in the secure possession of non- 
interference, under the republican conception, explains why someone's freedom can 
be diminished, not just if others interfere, but also if certain attitudes towards others 
are forced upon the person: in particular, attitudes of fear or deference. Suppose 
someone is in a position relative to others where she has rational grounds for fearing 
their interference or currying their favour. Under the quantity-centred conception of 
liberty she will not be lacking in liberty on just that account: after all, she may not 
be subject to any interference on the part of those others. On the quality-centred 
conception, however, she will be lacking in liberty. The fact that the fear and the 
deference are forced upon her means, in all likelihood, that the individual is not 
actually protected against those others in the manner required for the enjoyment of 
resilient non-interference. Thus being subjected to those attitudes already signals a 
deprivation of liberty. 

It is not just an interesting implication of republican liberty that it involves 


_ being in a position to enjoy the subjective good associated with living without fear 


or deference. Arguably, the subjective aspect of the republican ideal.is part of what 
makes it attractive. The ideal provides a sort of psychological satisfaction which it 
is hard to imagine anyone spurning. The satisfaction involves a sense of occupying 
a province where you can make decisions autonomously, without having to consider 
whether this will annoy others and make them more likely to interfere; and a sense 
of status, as the fact of this security becomes a matter of common awareness, with 
everyone recognising that you enjoy the good, everyone recognising that everyone 
recognises this, and so on (see Pettit 1993a, 1993b). 
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Two Different Policy-Making Stances 

We have described two ways in which the liberal and republican ideals of the good 
polity contrast: the liberal ideal of life in the good polity is non-social and non- 
subjective where the republican ideal is communal in character and has a rich 
psychological aspect. There is one final contrast that I would like to mention before 
concluding. This bears on the policy-making significance of the two philosophies, 
as I have constructed them here. In particular it bears on their significance for the 
question of how active the state ought to be in the organisation of social life. 
Should the state take an active part, setting up institutions of social security, 
arranging for universal medical care and legal aid, and ensuring that everyone 
receives a certain level of education? Or should the state assume a minimal profile? 
Should it recognise only the duties of ensuring external security and internal order— 
the duties of the night-watchman state—and should it be prepared to involve itself in 
the provision of social welfare only so far as internal order requires this? 

Distinctive liberal commitments, in particular the commitments of someone 
who recognises no value other than negative liberty—the classical liberal or 
libertarian—are generated in three stages by the liberal conception of freedom. The 
first stage is the recognition that under the quantity-centred conception of freedom 
any legislation and, more generally, any intervention by the state always impacts 
negatively on people's freedom. At the least, any intervention by the state will 
require taxation and a degree of fiscal interference. The second stage is the 
observation that if the state does intervene in some area, say with a view to 
protecting some individuals from interference, then that is justified only so far as the 
amount of interference associated with the state's initiative is outbalanced by the 
amount of interference which it inhibits. If freedom is determined by quantity of 
non-interference, and if every state initiative involves some interference, then the 
arithmetic of freedom requires that the state should intervene only when the 
interference it prevents is greater than the interference it displays. The third stage in 
the generation of liberal commitments comes with spelling out what this 
observation should mean in practice. The obvious way to spell it out would be to 
require that the state should intervene if and only if reasonable estimates of 
probability show that the level of interference in the society as a whole is likely to 
be decreased by the intervention. But since the interference associated with any state 
initiative is certain to occur, and the interference which it may help to reduce is only 
a matter of probability, this requirement easily strengthens into a presumption 
against state initiative: a presumption that the state should not intervene in any area 
until the case for intervening is more or less overwhelming. 

This minimalist presumption sums up the distinctively liberal— certainly the 
classical liberal or libertarian—commitments in regard to state activity. Many left- 
of-centre liberals will recognise other, balancing commitments, of course, but these 
will be associated with distinct values like equality or utility, not with liberty as 
such: not with the core liberal value. Things are different when liberty is understood 
in the republican, quality-centred way. It turns out that as the liberal conception of 
liberty generates the minimalist presumption about state activity, so the republican 
conception generates quite a different set of commitments. 
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'The process of generation can also be mapped in three stages. The first stage is 
the recognition that if freedom is measured by the quality of protection against 
interference which is provided under the law, and more generally under the culture, 
then a protective intervention by the state does not necessarily take from anyone's 
freedom; it will take from that freedom only at the point where the state's powers 
grow so strong that the rule of law is jeopardised and the guardians of freedom 
become themselves a threat. The second stage is the observation that if the state is 
to concern itself with the cause of freedom, as republicans think it should, then the 
question for political theory is how the state can increase the protection that it 
provides for its citizens, how it can improve the guarantees with which it tries to 
surround them. The third stage in the generation of republican commitments comes 
with the attempt to answer this question. Traditionally, republicans have concerned 
themselves mainly with how to stop the protective state becoming itself a threat to 
freedom, the focus being placed on the best checks and balances to introduce in 
public life. But if republicans are serious about the cause of franchise, then there is 
every reason why they should also look to where the state can improve the defences 
that it provides for its citizens against possibilities of interference. This would 
require an investigation of the various initiatives in criminal justice, in educational 
and medical provision, and in the provision of social security, whereby the value of 
citizenship can be increased. It represents a significant research program for political 
theory (see Pettit 1989b, 1991; Braithwaite and Pettit 1990). 

The contrast between the liberal and republican perspectives can be nicely 
illustrated by reference to a fanciful example. Consider the situation where there is 
only one local employer and many employees, so that the bargaining power on the 
two sides is significantly different. In such a situation we may expect that the 
employer would certainly call out the law against any employee who interfered or 
tried to interfere with her but we may not expect that of any employee with whom 
the employer interfered or tried to interfere: we might well think that the employee 
would choose to ignore such acts for fear of losing her job on calling out the law 
against the employer. In such a situation the employer and an employee may enjoy 
equal non-interference but they would not enjoy it with equal security. How might 
we increase security against interference in such a case, ensuring something like 
equal franchise on the two sides? One way would be by introducing a form of social 
insurance that would make the prospect of losing a job less than wholly intolerable. 
So should we think of introducing this? 

The liberal is likely to argue that we should back off from any scheme of the 
kind proposed, if liberty is his only concern. His grounds will be that the scheme 
would require taxation—itself an assault on liberal freedom—and that it is not likely 
that the employer will interfere with the employee: after all, it is scarcely going to 
be in the employer's economic interest to interfere with employees. But the 
republican will not be particularly moved by any of these arguments, at least if he 
assumes that the level of taxation required is not going to have very serious flow-on 
effects. He is likely to think that under the situation described, the employee is not 
sufficiently empowered relative to the employer to be able to enjoy equal franchise 
and that the demands of franchise, however interpreted, suggest the need for the 
introduction of a social insurance system. Although he starts out from a negative 
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concept of liberty, as the liberal does, the angle that the republican develops in his 
particular conception of negative liberty means that he is likely to have quite a 
different response to the situation described. 

Might the republican really want the sort of scheme described to be put in place, 
even if there is little expectation of the employer's interfering with the employee, as 
indeed the liberal presumes? The question is important. If the assumption that 
interference is likely is at the source of the republican's recommendation, then there 
may be no great difference between him and the liberal. The liberal might also want 
to put the scheme in place, if he thought that it was necessary to guard against 
expected interference. 

But the republican will have reason to want that scheme, or something of the 
sort, to be established, even if he does not think it is particularly likely that the 
employer will interfere with the employee. In the absence of such an arrangement, 
the employee will be insecure against the employer, regardless of whether the 
employer is actually disposed to interfere with her. The employee will live at the 
mercy of the employer, in the sense that if the employer was visited by a whim to 
interfere, then she could do so with impunity. The fact that the employee is at the 
mercy of the employer in this sense would presumably be common knowledge and 
it is striking that in the absence of the sort of arrangement envisaged, the employee 
would not be able to enjoy the subjective aspect of franchise. She would not be able 
to stand eye to eye with her employer. She would be in a position that made it 
rational for her to be fearful or at least deferential. 

The example is meant to be illustrative. I hope it will show how, across a range 
of policy questions, the republican is likely to go a different way from the liberal, or 
at least from the liberal whose only concern is liberty: from the classical liberal or 
libertarian. Concerned with the quality of protection, the quality of liberty, which 
individuals enjoy, the republican is hardly going to be satisfied with the hands-off 
policies that such pure liberals prefer. He is more likely to go in the direction of 
those left-of-centre liberals who introduce the claims of equality or the concerns of 
the worst-off to supplement the demands of the quantity-centred conception of 
negative liberty; he will side with them in being prepared to consider a more than 
minimal role for the state. Notice, of course, that the republican may differ from 
such liberals on precisely what sorts of initiatives and institutions the state should 
foster. I have not said anything on exactly what is going to be required for advancing 
the quality-centred, republican conception of liberty and it would be inappropriate to 
anticipate too exactly the results of investigating that matter. 

So much for the last set of contrasts that can be reasonably associated with the 
dichotomy between liberalism and republicanism. The liberal ideal of life in the 
good polity is non-social and non-subjective and it invites a minimalist picture of 
what the state should be doing. The republican ideal has a social and a subjective 
character and it suggests that the state should actively explore areas where it may 
profitably intervene in the life of the community. ` ` 

There remains one question. The only area where I have tried to explore the 
detailed significance of implementing the republican ideal of freedom, the ideal of 
franchise, is in the organisation of the criminal justice system: this, in Braithwaite 
and Pettit (1990; see also Pettit with Braithwaite 1993). It may be surprising, then, 
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that I have not tried to map any contrast between the main positions in criminal 
justice onto the liberal-republican axis. Why is this? 

The reason is twofold. First, liberals have not systematically tried to elaborate a 
distinctively liberal set of responses to the full range of questions that arise in 
criminal justice: questions to do with what should be criminalised—this, 
exceptionally, is a central liberal concern—with what procedures should bind the 
police and the prosecution, with what arrangements should prevail in adjudication 
and with what sentences should be available to the courts. The variety of positions 
developed in the literature map only loosely onto central libera! commitments. 
Second, one of the main lines in Braithwaite and Pettit (1990) is that the republican 
theory of criminal justice developed in that book should appeal across the range of 
available political philosophies: that it is superior to all salient alternatives by 
criteria that most philosophies, and certainly all liberal theories, will recognise. 
This theory of criminal justice fits nicely with the general republican stance 
described here but I do not think that it stands in sharp opposition to any 
characteristically liberal position. It is a theory which even those who reject the 
general republican stance should be persuaded to explore.5 
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Greco-Roman Rhetoric: 
The Canon and its History 


Michael Frost 


A subject, which has exhausted the genius of Aristotle, Cicero, and Quinctilian [sic], 

can neither require nor admit much additional illustration. To select, combine, and 
apply their precepts, is the only duty left for their followers of all succeeding times, 

and to obtain a perfect familiarity with their instructions is to arrive at the mastery of 
the art. 


John Quincy Adams, Boylston Professor of Rhetoric and Oratory, 
Harvard University 


In 400 B.C. if an ordinary Greek citizen of the educated class had a legal dispute with 
another citizen, he usually appeared and argued his own case before other Greek 
citizens and did so without the advice or help of a lawyer. Even so, he analyzed and 
argued his case with a near-professional competence and thoroughness. In preparing 
his case, he first determined the proper forum for his argument and identified the 
applicable law. He then determined which facts were most important, which legal 
arguments were meritorious, and which arguments his adversary might use against 
him. When choosing his strategies for the trial, he also decided how he would start, 
how he would tell the story of the case, organize his arguments, rebut his opponent, 
and close his case. Before actually presenting his arguments, he would carefully 
evaluate the emotional content of the case and the reputation of the judges. And, 
finally, he would assess how his own character and credibility might affect the judges’ 
responses to his legal arguments. In effect, he was analyzing and preparing his case in 
a lawyer-like fashion. 

In making these preparations, he was not depending solely on native 
intelligence or good instincts. If he was insecure about his ability to create effective 
arguments or if the case was a particularly important one, he might seek help from a 
logographoi, or ‘forensic ghost-writers.”? These were professional writers who 
composed speeches for litigants to deliver before the court. A litigant might also be 
assisted in court by a synegoros, or ‘with-speaker,’ who could offer help, substantive 
or otherwise, during the proceedings." 

With or without assistance, almost anyone preparing a legal case during this 
period was probably relying on a lengthy, highly structured, formal education in the 
classical art of rhetoric. Rhetoric, which was central to the classical curriculum, 
featured the most comprehensive, adaptable, and practical analysis of legal discourse 
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ever created. In fact, the art of rhetoric was originally created as a flexible technique 
for training advocates to present cases in Greek and Roman law courts.’ Moreover, for 
nearly 1,000 years, the study of rhetoric was at the core of both Greek and Roman 
education and, in one form or another, has been part of most formal education since 
that time. 

However, in the years since its creation in 450 B.C., classical rhetoric has 
continuously transformed itself in response to dozens of social, political, educational, 
religious, and philosophical forces. In the course of these transformations, rhetoric has 
lost its close identification with legal discourse. Instead of being regarded as the most 
coherent and experience-based discussion of legal reasoning, analytical methods, and 
argumentative strategy ever devised, the term rhetoric is now usually associated with 
meaningless political exaggeration or mere stylistic embellishment. Although this 
association is unfair and reductive, it is predictable. Throughout its history rhetoric has 
always suffered from misunderstandings concerning its meaning, value, scope, and 
purpose. 

But because classical rhetoric is an adaptable and, above all, a practical 
discipline, it always manages to survive and reestablish its original identity as an 
extremely effective tool for analyzing and creating legal discourse. In fact, with some 
adaptations for modern stylistic taste and legal procedures, Greco-Roman rhetorical 
principles can be applied to modern legal discourse as readily as they have been to 
legal discourse in any other period. 

However, to understand how classical principles apply to modern legal 
discourse, it is first necessary to understand their original principles and how, by virtue 
of several important historical transformations, these principles are connected to 
modern rhetorical theories and practice. Fortunately, for the past three decades, 
interest in classical rhetoric has been growing, and with it an interest in its application 
to contemporary legal discourse. 


A. The Rhetoricians 


While countless Greek and Roman rhetoricians studied and wrote about legal 
rhetoric,” the most important ones are Aristotle, Marcus Tullius Cicero, Marcus Fabius 
Quintilianus and the anonymous author ofthe Rhetorica ad Herennium. A few others 
made substantial contributions on specialized topics, most notably the rhetorician 
Hermagoras of Temnos, who is widely credited with creating a technique for 
classifying various kinds of legal arguments. But the treatises of Aristotle, Cicero and 
Quintilian form the intellectual core of classical forensic rhetoric and it is their work 
that is most often relied on when discussing the topic. 

Of the three, Aristotle (384-322 B.C.) is the most famous and the most 
influential. In addition to being a philosopher, scientist, metaphysician, logician and 
teacher, he also wrote Rhetoric, a rhetoric manual that heavily influenced all those 
who followed him.” Cicero and Quintilian are his Roman successors. 

Marcus Tullius Cicero (109-43 B.C.) was a politician, legal orator, scholar, 
Roman consul and author, whose collection of rhetorical works includes De Inventione 
(On Invention), Brutus, De Optimum Genere Oratore (The Best Kind of Orator), 
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Orator, De Partitione Oratoria (Of the Classification of Rhetoric), Topica and, most 
famously, De Oratore (On the Orator).'° De Oratore is a multi-volume comprehensive 
examination of rhetoric and its place in the world of practical affairs. 

Marcus Fabius Quintilianus (35-95 A.D.), a great admirer of both Aristotle 
and Cicero, was a legal orator but, above all, he was a teacher. In his twelve-book 
Institutio Oratoria (Training of an Orator) he describes not only Roman educational 
principles, but also principles of legal rhetoric."' 


B. Origins and Early Development 


Much of the historical and current interest in classical rhetoric springs from its origins 
as a pedagogical tool. The Roman rhetorical education system, which survived in 
substantially the same form for more than 400 years, was based on an art of rhetoric 
first formulated in the fifth century B.C. by Corax of Syracuse and developed more 
fully by Aristotle, Cicero, and Quintilian.'? The study of rhetoric was central to the 
Roman education system from the first century B.C. until the fall of the Empire in 410 
A.D." Before that, rhetorical education had also been a key component in Greek 
education from at least 450 B.C.'^ Thus, the formal study of rhetoric, especially as 
reflected in Aristotle's Rhetoric, ? Cicero's De Oratore, and Quintilian's Institutio 
Oratoria," had a virtually continuous 1,000 year history in the Greco-Roman world. 

Although all Roman citizens did not complete the full course of study, many 
completed a substantial part of the ten-to twelve-year rhetoric course which “carried 
boys from beginning alphabet exercises at six or seven through a dozen years of 
interactive classroom activities designed to produce an adult capable of public 
improvisation under any circumstances.''* Designed for use by all members of the 
educated classes, the rhetoric course included, among other things, detailed 
instructions for discovering and presenting legal arguments in almost any context and 
to almost any audience. A student's rhetorical education prepared him to meet all his 
public speaking obligations, especially his legal obligations. 

From its very inception in ancient Syracuse, forensic or judicial discourse has 
been one of the primary rhetorical topics: 


Certain political and social changes taking place at the time prompted [Corax] to 
establish some system of rhetoric. When Thrasybulus, the tyrant of Syracuse, was 
deposed and a form of democracy established, the newly enfranchised citizens 
flooded the courts with litigations to recover property that had been confiscated 
during the reign of the despot. The “art” that Corax formulated was designed to help 
ordinary men plead their claims in court. Since, understandably enough, no 
documentary evidence was available to prove their claims they had to rely on 
inferential reasoning and on the general topic of probability ... to establish their 
proprietary rights. Perhaps the chief contribution that Corax made to the art of 
rhetoric was the formula he proposed for the parts of a judicial speech — proem, 
narration, arguments (both confirmation and refutation), and peroration — the 
arrangement that becomes a staple of all later rhetorical theory.”° 
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PRINCIPLES OF GRECO-ROMAN FORENSIC RHETORIC: THE 
CANON 


While their analysis of the controlling principles of legal discourse was not absolutely 
uniform, even a brief (and necessarily simplified) summary reveals that most Greek 
and Roman rhetoricians nevertheless agreed about legal rhetoric's fundamental 
features. They divided legal rhetoric into five parts: invention, arrangement, style, 
memory, and delivery." Memory and delivery are primarily useful in oral, as opposed 
to written, advocacy. 

Understandably, classical rhetoricians focused first on systematic methods for 
discovering or ‘inventing’ all the available legal arguments in a given case." To aid in 
the factual analysis of the case, they compiled detailed checklists and inventories of 
common types of legally significant facts.” Following this they listed and analyzed 
dozens of commonly used lines of argument called topoi or topics of invention. Their 
classification system was based on the ‘characteristic ways in which the human mind 
reasons or thinks. ... [They were a] codification of the various ways in which the 
human mind probes a subject to discover something significant or cogent that can be 
said about that subject.’** As they discussed arguments from definition, precedent, 
ambiguity, legislative intent, etc., they provided numerous illustrations drawn from 
real and hypothetical cases. They also described rebuttal techniques, logical fallacies, 
common refutations, and weaknesses frequently associated with particular types of 
argument. 

Atthe invention stage of the rhetorical process, they simply wanted to ensure 
that important facts and arguments were not overlooked. Nevertheless, comprehensive 
as their analysis was, Greco-Roman rhetoricians never regarded their suggestions as 
anything more than starting points for discovering the available arguments in a given 
case. Based on their own practical experience, they were acutely aware, and repeatedly 
reminded their readers, that advocates must be creative, resourceful, and flexible in 
devising arguments.” 

The second stage of the rhetorical process concerned the arrangement or 
organization of arguments.” Building on Corax’s teachings regarding the standard 
organization of legal argument and their own observations regarding the practice of 
experienced advocates, they divided legal arguments into five parts: introduction 
(exordium), statement of the case (narratio), argument summary (partitio), argument 
(confirmatio), and conclusion (peroratio). Their treatises offered detailed explanations 
regarding the function of each part and the relationships among the parts. They also 
provided examples drawn from their own and others' experience and discussed 
strategies for effective presentation. 

Classical rhetoricians devoted as much, if not more, attention to rhetorical 
style as they did to the discovery and organization of arguments. Their conviction that 
style is inseparable from the substance of argument is epitomized by Cicero's 
observation that distinction of style is impossible to achieve without worthy ideas. 
Conversely, ideas remain lifeless without stylistic distinction." They distinguished 
three different levels of style — the plain style, the middle style, and the grand style — 
and identified where each was appropriate.” They frequently treated figures of speech 
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and figures of thought as almost interchangeable. In their view, style was a technical 
means of reinforcing or embellishing important argumentative points. They even 
singled out specific rhetorical devices, such as antithesis and parallelism, as especially 
suitable to legal discourse when emotional as well as logical impact is desirable. They 
had a special regard for metaphors because of their subtle, natural emotional impact. 
` They thought that metaphors were not only emotionally engaging, but that they also 
offered a unique wholeness to intellectual insights without any loss of logical integrity. 

Although their analysis was systematic and in some ways dogmatic regarding 
which types of arguments, organization, and style were suitable to legal discourse, 
they were also aware of the emotive, nonrational and sometimes imponderable factors 
at play in a given case. To accommodate for these factors, they analyzed legal 
arguments from three points of view: arguments based on logic (logos), arguments 
based on emotion (pathos), and arguments based on the credibility of the advocate 
(ethos). Using numerous examples drawn from their own and others’ experience, 
they discussed the principal features and effects of each type of argument. Even 
though they discussed these types of argument under separate heads, they stressed that 
all three types were closely interconnected with one another. They agreed that any 
well-framed and successful argument depended on its internal logic, the emotional 
content of the case, and the credibility of the advocate. 

With characteristic thoroughness they analyzed judicial audiences as 
systematically as they did all other parts of the rhetorical process. Underlying all their 
observations regarding effective argumentation was their consistent emphasis on the 
importance of evaluating and playing on the sympathies of the judicial audience. 
Grounded as it was in basic human psychology, their assessment included advice on 
which types of arguments would have the greatest impact on a judge, how to avoid 
boring or confusing a judge, and how to appeal to a judge's sense of justice, self- 
interest, class, or emotions. Above all, they stressed that advocates must be flexible 
and sensitive to changes in the judge's moods or needs. 

In effect, an advocate must “understand both the principles of argument and 
the basis of character and emotion: this, of course, is to say that he must be both a 
logician and a psychologist. As Quintilian observed, an advocate has three aims: 
“(H]e must instruct, move, and charm. ..."?! 

As even this brief summary shows, the classical approach to legal rhetoric is 
both deep and wide-ranging. Mastery or even extended exposure to this approach 
enabled ordinary Greek and Roman citizens to competently represent themselves in a 
legal dispute. 

For nearly 1,000 years, Greek and Roman rhetoricians refined and extended 
their examination of legal discourse. The analytical techniques, classification systems, 
psychological assumptions, stylistic concerns, terminology, and purposes they 
described or created are both comprehensive and coherent. They are also the starting 
point of all subsequent approaches to analysis and creation of legal discourse.” 

Despite these many virtues, however, classical rhetoric has undergone 
numerous changes throughout its history. At times, its authors have been forgotten and 
its precepts distorted. Sometimes its very future has been in doubt. 
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MEDIEVAL RHETORIC 


The virtually unbroken 1,000-year continuity of the Greco-Roman rhetorical tradition 
began to disintegrate with the collapse ofthe Roman empire in 410 A.D. Even though 
classical rhetoric remained an important component in educational systems throughout 
the medieval period (426-1416 A.D.), analysis and production of legal discourse 
played a much less important role than it had under the Greek or Roman legal 
systems:? 


[Classical rhetoric] ... almost succumbed to the collapse of its native environment as 
the cities of the (Roman] empire were destroyed or abandoned in the face of 
barbarian attack beginning in the early fifth century. With the end of orderly civic life 
there disappeared not only state support of education but most of the reasons for 
rhetorical education in its traditional form." 


Suffering from the same fragmentation and loss of coherence experienced by 
other Roman institutions and disciplines, classical rhetoric lost its intimate connections 
with the law and with other civic entities. It began to undergo a series of 
transformations caused in part by the loss or only partial survival of the major 
rhetorical texts: 


Medieval rhetoric is fragmented, first, in the obvious sense that many of the major 
rhetorical texts either disappeared or survived only in damaged form. Cicero's Orator 
and Brutus vanished altogether, and ... De Oratore was known [only] to a few 
scholars ... Quintilian's /nstitutes came down to the Middle Ages in a badly mutilated 
version. ...°° 


From the viewpoint of legal rhetoric, the greatest loss during this period was 
the loss of a coherent and all-encompassing approach to legal discourse. In addition, 
the conceptual framework and terminology of legal rhetoric acquired new meanings as 
it was transformed or modified by strong religious, ideological, linguistic; 
geographical, and technological forces. 

Naturally enough, because the Church was the main repository of medieval 
learning, all rhetoric, including legal or forensic rhetoric, acquired ecclesiastical 
overtones and lost many of its original secular and civic uses: ‘[Medieval] [r]hetoric 
informed methods for resolving conflicting assertions in canon law, theology, and 
philosophy. This facet of its medieval development is seen in the shift of rhetorical 
terms and concepts from questions of law to questions of faith." Despite this shift of 
emphasis, there is still a persistent but highly selective interest in legal rhetoric 
throughout the period. In fact, only *in the early twelfth century did law cease to be a 
subdivision of rhetoric: then the study of law became a subject in its own right, and we 
witness the rise of law schools ... as part of universities.’ 

Most medieval writers focus more on logic and argument than on other 
aspects of rhetoric because in hearings before an ‘ecclesiastical official, ... both the 
official and the petitioner needed some knowledge of law ... and of argumentation.'? 
Although medieval writers occasionally mention other Greco-Roman rhetorical works, 
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classical rhetoric survived mainly in two basic but imminently practical and teachable 
texts: Cicero's De Inventione and the anonymous Rhetorica ad Herennium. Because 
both of these texts focus primarily on legal rhetoric, medieval encyclopedists, 
preachers, poets, manual writers, and other leading literary figures unavoidably, and 
perhaps unconsciously, preserved the analytical and organizational principles of legal 
argument even while they put them to new uses in ecclesiastical courts. 

In the works of fifth-century encyclopedists like Cassiodorus"! and Isidore of 
Seville, some parts of classical legal rhetoric survived, especially those concerning 
issue identification and analysis (commonly referred to as stasis theory) and rhetorical 
argument. Cassiodorus’ Institutiones Divinarum et Humanarum Lectionum, or 
Introduction to Divine and Human Readings, was a 'basic reference work and 
educational handbook for centuries and was to be found in almost every medieval 
library.'? Citing Cicero's De Inventione and De Oratore, Cassiodorus’ discussion of 
rhetoric is ‘chiefly devoted to summaries of stasis theory and rhetorical argumentation. 
Thus its logical side is emphasized." ^ 

Another encyclopedist, Isidore of Seville: 


was the author of a vast work entitled Origines or Etymologiae, which served as an 
encyclopedia throughout the following centuries. ... [Its] longer chapters are on stasis 
theory, the syllogism, and the figures of speech and thought. A chapter on law ... is 
inserted between the discussion of the syllogism and that of style and is important in 
suggesting that rhetorical invention was useful in the courts of the time.“ 


Not only did medieval rhetoricians regard legal rhetoric as useful in the 
ecclesiastical courtroom, they also thought it was important in the classroom, 
especially as an analytical tool. Rulers such as Charlemagne saw the value of 
rhetorical education. In fact, Charlemagne invited prominent rhetoricians to help effect 
his mandate on verbal education, De Litteris Colendis, by providing “instruction in 
grammar and rhetoric so that each individual in the realm could attain his own full 
capacity of verbal skills and thus be able to read the holy writ with full 
understanding." ^* Thus, analytical techniques that were once used to identify and 
create legal arguments were adapted for use in the reading of religious texts. 

Legal rhetoric's practical applications are also evident in the medieval 
disciplines of letter-writing and sermon-writing. In twelfth-century Italy, for example, 
the rhetorical art of letter-writing was a university-taught and highly conventionalized 
discipline. Most diplomatic and legal correspondence was modeled after the exordium, 
narratio, partitio, confirmatio, and peroratio structure of classical legal argument: 


In the twelfth century, dictamen, like law, was taught in the University of Bologna. 
Dictamen (from Latin dictare, to write a letter) is a derivative of classical rhetoric, 
reflecting especially the figures of speech and the parts ofthe oration, which were adapted 
into a standard five-part epistolary structure: the salutatio, or greeting, the captatio 
benevolentiae, or exordium, which secured the good will ofthe recipient; the narratio; the 
petitio, or specific request, demand, or announcement; and a relatively simple conclusio. 
The dictamen was strongly influenced by the conventions of diplomatic and legal 
correspondence, both civil and ecclesiastical, in medieval courts.’ 
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And, in thirteenth-century England, legal rhetoric was adapted to suit the 
needs of preachers who, like the Italian letter-writers, modified the format and 
terminology of legal rhetoric as they became more logical and systematic in writing 
their sermons: 


In the early thirteenth century handbooks of thematic preaching began to appear, 
perhaps first in England with the manuals of Alexander of Ashby and Thomas 
Chabham of Salisbury. These works adapt the parts of the [judicial] oration as 
described in the Rhetorica ad Herennium to the needs of preachers. They reflect an 
interest in form and technique of sermons, rather than just the contents, and 
foreshadow the ‘thematic’ preaching which became popular at the University of Paris 
and elsewhere in a few years. By 'thematic preaching' ... is meant a systematic, 
logical form of preaching, as opposed to the informality and lack of structure of the 
homily or of the simple preaching of Saint Francis. * 


Both of these adaptations also signal a change in rhetorical emphasis from 
oral to written eloquence. Although both Cicero and Quintilian recognized the 
importance of writing as an essential first step in the creation of effective argument, 
their ultimate goal was always face-to-face oral presentation of their points to a 
judicial (or legislative or ceremonial) audience.“ However, as the written word began 
to assume more and more importance, the sense of audience changed: ‘Rhetoric was 
reduced from a two-way to a one-way system. The energies that would otherwise go to 
elaborating a reciprocal relationship turns inwards, away from a concern with a living 
context, individuals or institutions susceptible to change, to an intellectual structure. '?? 

As these examples illustrate, legal rhetoric survived throughout the medieval 
period because it provided a flexible, teachable, and useful analytical framework and 
because of its many practical applications. Even so, it was removed from its moorings 
in a larger rhetorical scheme and from widespread use in secular and civic life.” 
Selected parts of legal rhetorical conventions are emphasized, but its sense of 
wholeness was eroded. This pattern of selectivity and fragmentation pervades the 
medieval period and continues, with variations, into the Renaissance and the modern 
periods. 


RENAISSANCE RHETORIC 


Sparked by the rediscovery of the complete rhetorical treatises of Quintilian, Cicero, 
and Aristotle, classical rhetoric had a substantial resurgence in the Renaissance.” The 
recovery of these works, especially those of Cicero and Quintilian, liberated legal 
rhetoric from the narrow and compartmentalized forms that evolved in the medieval 
period, and reintroduced it into the broad and creative context of civic life.* Once 
again rhetoric ‘occupied a privileged position in the school curriculum, being reserved 
to the higher classes, forming the climax of a pupil's education.’ Its ascendance is 
exemplified by the practice in English grammar schools and universities, where 
rhetoric became one of the primary academic disciplines in a widespread and 
standardized educational system." At the university level, ‘[w]here logic [had] held 
the main place [in medieval educational systems], rhetoric and grammar ... now shared 
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it with logic. ...? Even kings took the standard rhetoric course. Like any ordinary 
schoolboy or university student of the period, King Edward VI wrote Latin 
compositions using the classical approach: ‘First he collected all his main arguments 
(inventio), also listing similes and examples which he intended to use; then he divided 
the material up in the form of the five parts of speech (dispositio); lastly he wrote the 
whole thing out, neatly using up all his quotations. '?" 

Not only were the classical texts recovered and used in schools, but rlietoric 
was reintegrated into civic life, albeit with more emphasis on its practical uses in civic 
and social matters than on the forensic or judicial uses that were emphasized during 
the Greco-Roman or medieval period.” In fact, the stress on practicality is perhaps the 
most distinctive feature of the Renaissance rediscovery of classical rhetoric. In Italy, 
George of Trebizond cited the trad-itional definition of rhetoric as “the civil science by 
which we speak in civil questions with the assent, as much as possible, of the listeners' 
—a mosaic of passages from Rhetorica ad Herennium, De Inventione, and later texts — 
the concept of civil questions, which survives in medieval rhetoric without any real 
understanding of its meaning, is now interpreted as referring to rhetoric's role in 
society and especially the vita activa.” 

And, in England, Francis Bacon“ noted that ‘profoundness of wisdom will 
help a man to name or admiration, ... [but] it is eloquence that prevaileth in an active 
life." As an experienced advocate and legislator, Bacon was both a theoretician and 
practitioner of rhetorical eloquence. In his De Augmentis Scientiarum (an analysis and 
criticism of both Aristotle and Cicero), Bacon echoed classical observations regarding 
legal argument when he expounded on (among other rhetorical matters) the classic 
conflict between the letter and the intent of the law and listed forty-seven different 
arguments on the subject. 

Throughout England, classical rhetoric was frequently linked with both the 
study and the practice of law: 


[S]ixteenth-century lawyers learned some rhetoric at the universities (which 
increasing numbers of them attended before beginning their legal studies at an Inn of 
Chancery or Inn of Court), and some seem likely to have begun some kind of study 
of rhetoric first in an Inn of Chancery and then in an Inn of Court; others, we know, 
deepened their command of rhetoric by private study. 


Sir Edward Coke, one of England’s most famous jurists and the author of 
Institutes of the Laws of England, ‘had in his library Aristotle’s and Quintilian’s 
rhetorics ... some Cicero, and a book of elocution ...' Thomas Wilson, an eminent 
sixteenth-century scholar, wrote Arte of Rhetorique which was an ‘extremely 
influential’ synthesis of law and rhetoric ‘for young noblemen who did not have time 
and patience to master rhetoric from the Latin textbooks.’ George Puttenham, a 
lawyer himself and from a family of lawyers, frequently refers to Cicero and to 
Quintilian in his The Arte of English Poesie which contains numerous ‘anecdotes 
relating to the law courts and lawyers ... The legal anecdotes, perhaps a dozen in 
number, in general illustrate the effects of rhetoric ...'9 

Even though rhetoric had a large sphere of influence during the Renaissance 
period, much of that influence was turned in the direction of literature, not the law. 
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Most importantly for later perceptions of rhetoric, the expressive function of rhetoric 
received much greater attention than it had in the medieval period: “The writings of the 
ancients were read in the original Greek and Latin and were appreciated first of all for 
their beauty of expression and then for their relevance to contemporary life.’ 
Renaissance rhetoricians regarded the classical canon as a source of both eloquence 
and wisdom.Ó' Consequently, while rhetoric’s practical applications in civic life were 
always recognized, its analysis and suggestions regarding stylistic excellence received 
greater and greater attention. In its most extreme forms, “Renaissance rhetoricians in 
reasserting the human role in judging all things retained the stylistic machinery of 
earlier eras, [but] found courtliness an adequate replacement for assured [religious or 
philosophical] Truth.'$ 

Their concern with style reflected an increased interest in how the emotional 
effects of style and eloquence persuade audiences to the writer's point of view. They 
also concentrated on the aesthetic and poetic dimensions of classical figures and tropes 
because they were convinced that 'the ultimate power of rhetoric in written 
communication [resided] in the figures and tropes, the last stage of elaboration of 
persuasive composition.” Drawing heavily on the legal rhetoric techniques of 
Quintilian and of the Rhetorica ad Herennium, Renaissance rhetoricians analyzed the 
persuasive value of figures and tropes.” They were convinced that rhetorical figures 
represented ‘not just forms of language but states of feeling ...’”' In fact, they regarded 
rhetorical figures as ‘deriving originally from life.’ For example, they observed that 
“[i]n anger human beings will cry out, appeal to some stander-by, to God, or to part of 
the scenery to bear witness to their sufferings: this gesture came to be known as 
apostrophe or exclamatio. Like classical rhetoricians, they knew that the 
‘effectiveness of rhetoric derived ... from its power over the emotions. 74 And, like all 
rhetoricians, they “offer a classification of verbal devices. Particular structures are 
identified, named, their function discussed, and rules given concerning their use and 
abuse.'? 

Unfortunately, subsequent critics and commentators, including modern 
commentators, have misunderstood the purpose and underlying rationale for 
Renaissance interest in verbal devices. Instead of focusing on their persuasive powers, 
these commentators focused on how the rhetorical figures and devices were abused 
and characterized them as frivolous, tedious, and mechanistic. These 
misunderstandings, as much as any other criticisms of rhetoric, account for rhetoric's 
present-day associations with florid, stilted exaggerations in language. 


ENGLISH NEOCLASSICAL RHETORIC 


Rhetorical style was also important to seventeenth and eighteenth-century English 
rhetoricians, but they focused as much of their attention on oral delivery style and 
*elocution' as they did on written style. Rhetorical training in grammar schools still 
focused on studying Latin and writing theses based on Greco-Roman rhetoric, thereby 
fostering a receptive climate for the works of Cicero and Quintilian. But, at the 
university level, the focus turned to the oral delivery of rhetorical compositions 
because a ‘major function of British universities ... was the training of the clergy. 
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Attention to preaching was thus very appropriate in courses on rhetoric.’”’ In effect, 
this emphasis on oral delivery reestablished an important part of classical rhetorical 
training. But instead of concentrating on civic, legislative, or legal rhetoric, the 
Neoclassical focus was on religious rhetoric. 

In addition, with the advent of a growing interest in empirical science and in 
formal logic, rhetorical reasoning, dependent as it is on emotional arguments and 
probabilities rather than on objective, scientific, or mathematical certainties, caused 
neoclassical critics to question its intellectual validity. John Locke, a one-time lecturer 
on rhetoric at Oxford, criticized traditional rhetoric in 4n Essay Concerning Human 
Understanding as “an art of deceit and errour' and “wanted to exclude figures of 
speech and other rhetorical devices from serious discourse. 

The topics of invention, a staple of Greco-Roman legal analysis, were 
dismissed by other critics as useless in discovering the “truth or in demonstrating it, 
and the five traditional parts of [legal] rhetoric are a form of deception." Legal 
rhetoric was also neglected because changes in the legal system and in law practice 
limited the opportunities for legal oratory. In his essay, Of Eloquence, the Scottish 
philosopher David Hume claimed that legal rhetoric's diminished relevance was due to 
modern legal procedures and rules of evidence which restricted opportunities for legal 
oratory.80 

Two eighteenth-century rhetoricians, George Campbell and Hugh Blair, 
wrote influential and widely read rhetorical treatises in which the authors 
acknowledged their indebtedness to classical rhetoric but which, in fact, departed 
significantly from classical precepts. Campbell's The Philosophy of Rhetoric was an 
attempt to *think out a new theory of rhetoric on the basis of the work of the British 
Empiricist philosophers, and especially the work of David Hume.'?! He wanted to 
“explore human nature and find therein the principles which underlie and explain the 
art of rhetoric." ? While acknowledging classical rhetoric’s importance and conceding 
that the rhetorical principles of ‘Aristotle, Cicero, and Quintilian have been for the 
most part only translated by later critics, or put into a modish dress and new 
arrangement, Campbell nevertheless thought that Hume's philosophical and 
psychological works provided critical insights into the art of persuasion that were 
unknown to and therefore unexamined by the classical authors. He concentrated 
much of his attention on these insights to supplement his classical sources. 

Hugh Blair, a contemporary of Campbell's and a professor of Rhetoric and 
Belles Lettres at the University of Edinburgh, focused his attention on rhetorical style 
rather than on philosophy or psychology. He has been described as the British 
Quintilian and it is his work, more than Campbell’s, that has affected modern 
perceptions of rhetoric. He too based his work on classical rhetoric. Although he 
discusses all the classical principles in The Lectures on Rhetoric and Belles Lettres, he 
is most influential for his observations on rhetorical taste, criticism, sublimity, and 
beauty, that is, on style. Because of his belief that close examination of great 
literature is essential to understanding and producing oratorical excellence, much of 
his work is devoted to comparing the literary merits of various classical and modern 
works. He provided a very influential model ‘for using literature to teach writing.'? 
Despite both men's indebtedness to classical sources, neither Campbell nor Blair 
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devotes substantial attention to legal rhetoric. In this, they typify the Neoclassical 
neglect of the subject. 


CLASSICAL RHETORIC IN NINETEENTH-CENTURY AMERICA 


Initially, seventeenth and eighteenth-century Americans' interests in rhetoric simply 
reflected the British interests." The empiricist-inspired works of George Campbell and 
the belletristic works of Hugh Blair were as popular and widespread in America as 
they were in Britain. But, like a few of their English counterparts, some American 
educators focused their attention on traditional classical rhetoric. For example: 


John Quincy Adams, the first holder of the Boylston Professorship of Rhetoric and 
Oratory at Harvard [observed], ‘A subject which has exhausted the genius of 
Aristotle, Cicero, and Quintilian, ... can neither require nor admit much additional 
illustration. To select, combine, and apply their precepts, is the only duty left for their 
followers of all succeeding times, and to obtain a perfect familiarity with their 
instructions is to arrive at the mastery of the art. 


Grounded as it was in the classical tradition, Adams' Lectures on Rhetoric and 
Oratory offered a unique opportunity in America's formative years for a legal rhetoric based 
ina civic and legislative context resembling that of the classical period. But ‘Adams’ rhetoric 
had little impact even in his own time. Initially published in 1810, it did not see another printing 
for 150 years ... [primarily because it] was associated with an [Aristotelian] epistemology that 
was being assaulted on all fronts in America and abroad in the nineteenth century.** 

So, instead of using Adams” Greco-Roman model, American rhetoricians and 
educators modelled themselves after Campbell or Blair. They divided themselves into 
two camps: “One group emphasized Campbell, presenting rhetoric as a scientific body 
of principles, grounded in human nature. The other saw rhetoric as an art, deriving its 
impulse from Blair's belletristic position.**” 

Even while these principles were being taught, classical rhetoric was losing 
its central place in the curriculum of American colleges and was being relegated to 
speech departments, rhetoric departments, and English departments: *[R]hetorical 
theory became an aspect of belles lettres and English composition. In the course ofthe 
century the Boylston Professorship, despite the founder's intention, was converted first 
into a chair in belles lettres and ultimately into a professorship of poetry.’” 

These changes at Harvard and at most nineteenth-century American colleges 
and universities were linked not only to changes in rhetorical philosophy but also to a 
rapid growth in college populations. As the student populations increased, colleges 
adopted curricular and classroom strategies (most notably the system by which 
students select or elect certain specialized courses) to accommodate the increased 
numbers.” Educators gravitated toward more efficient teaching methods and away 
from the time-consuming approaches that characterized traditional rhetorical training. 
The fragmentation that periodically overwhelmed classical rhetoric once again divided 
what was originally a comprehensive and coherent whole into a number of discrete and 
essentially unconnected departments and disciplines. 
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Another significant and related change at the university level was an 
increased emphasis, based on Hugh Blair's work, on written, as opposed to oral, 
discourse. At Harvard, for instance, “the composition class [was] the sole course 
required of all students in an otherwise elective curriculum.” Legal rhetoric was 
likewise affected by this increased emphasis on writing: 


[T]he forensic system [at Harvard] continued the old tradition of debate in the final 
years of the curriculum, but it was a written adaptation of the oral debate. During the 
1870s, students attended lectures and recitation on rhetoric in the last three years 
(freshmen took elocution), but the catalogue also specifically prescribed *themes 
once every four weeks' for sophomores, *once every three weeks' for juniors, and 
“four forensics’ for seniors ... At least at their inception, the requirements were thus a 
kind of written continuation of the ancient tradition of rhetoricals.™ 


While there was an increased interest in written rhetoric, this new approach 
did not retain close connections with those classical principles that provide a clear 
sense of audience, a clear method for discovering what to say, and a clear sense of 
how emotion, style, and personal credibility contribute to effective argument. Instead, 
it was based in part on George Campbell’s empiricist theories and in part on the 
demands of the business and scientific communities who were interested in efficient 
ways to manage or organize pre-existing technological or scientific information.” This 
rhetoric, commonly referred to as ‘Current-Traditional’ rhetoric, emerged during the 
last two decades of the nineteenth century.% Under this quasi-scientific system: 


the writer’s duty is to rid himself of the trappings of culture that distort his 
perceptions. He is to be objective, detached, in observing experience. The purpose of 
writing is to report, not to interpret, what is inductively discovered ... Invention 
(discovery of arguments or subject matter) is not necessary: after all, the scientist 
does not invent meaning, he discovers it through the correct use of his method.” 


Current-traditional rhetoric is also characterized by an emphasis on the forms 
of discourse, discussions of usage, grammar and style as reflected in concepts of unity, 
coherence, and emphasis. Coupled with this focus on ‘superficial correctness"? was an 
almost exclusive emphasis on expository writing.” Consequently, very little attention 
was given to argument generally or to legal argument in particular. 


CLASSICAL RHETORIC IN TWENTIETH-CENTURY AMERICA 


Current-traditional rhetoric predominated in the American educational system until the 
late 1930s and the early 1940s. Then, prompted by student demand for practical 
training for business purposes, Speech and English departments began combining 
speaking, writing, listening, and reading skills in ways that restored ‘basic rhetorical 
principles into composition classrooms.'!% In effect, they were restoring classical 
coherence and completeness to the teaching of rhetoric. Soon, they returned to the 
classical texts for inspiration and guidance. 
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Despite this return to the classical texts, most modern rhetoricians 
concentrate on a single topic like ‘invention’ or the discovery of arguments." 
Sometimes they attempt to apply all the classical principles to modern topics. 
Occasionally, classical rhetoric is used as a starting point for a “new” rhetorical theory 
loosely based on classical principles. 

Kenneth Burke, for example, seeks to discover a ‘generating principle’ for 
discovering the available arguments using a method that differs from but echoes the 
classical topics of invention. Burke's “dramatistic” principle uses five ‘master terms’: 
Act, Scene, Agent, Agency, Purpose. By systematically employing these terms, a 
writer or advocate will discover “what is being done (the Act); under what 
circumstances or in what situation (Scene) the act takes place; what sort of person 
(Agent) does it; by what means (Agency) he does it, and for what end or Purpose." ? 
Burke's *master terms' are fewer in number, but serve a similar purpose to Cicero's 
list in De Inventione which examines a topic in terms of name, nature, manner of life, 
fortune, habit, feeling, interests, purposes, achievements, accidents, and speeches 
made. '” | 

In almost all cases, modern rhetoricians are primarily interested in applying 
classical rhetorical techniques to meet the many practical requirements of modern 
discourse. Their applications depend on their theoretical point of view or purpose. 
Thus: 


[t]o the composition [or law] teacher, rhetoric is an ‘art’ of writing which focuses the 
student's attention on the strategic nature of communication. To the literary [or legal] 
scholar, it is a critical ‘apparatus’ that covers all the techniques by which a writer 
establishes rapport with the reader. To the philosopher of language [or the law], it is a 
*study' of misunderstanding and its remedies. To the self-described rhetorician [or 
legal advocate], it is a ‘method’ of argumentation which looks to an 

audience to discover the means of persuasion. "4 


Only rarely, however, do modern rhetoricians or scholars devote much 
attention to how classical rhetoric applies to modern judicial or legal discourse. One 
exception is Chaim Perelman, a widely respected, legally trained Belgian philosopher, 
whose The Idea of Justice and the Problem of Argument analyzes judicial uses of legal 
precedent in order to illuminate connections between classical and modern methods of 
legal argument.!% Perelman's The Idea of Justice and his The New Rhetoric: A 
Treatise on Argumentation 1% emphasize, in ways that are reminiscent of the classical 
techniques of legal argument, modes of ‘nonformal logic which [can] “induce or 
increase the mind’s adherence to theses presented for its assent." Perelman’s work, 
however, is a notable departure from a widespread disregard for the links between 
classical rhetoric and modern legal discourse. 

Despite this neglect, a growing number of modern lawyers, judges, and legal 
academics have begun employing classical rhetorical principles in their analyses of 
legal discourse. For example, Robert F. Hanley refers to the classical concepts of ethos 
(an advocate’s credibility) and pathos (the emotional aspects of a legal argument) 
when recommending various courtroom argumentative strategies. 1% In his treatise on 
legal logic, Judge Ruggero Aldisert examines modern legal arguments using the 
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classical rhetorical concept of enthymetic proofs (an enthymeme is a syllogism in 
which the major premise is only probable, or in which one term is omitted). Judge 
Richard Posner's book on law and literature contains a section on judicial “style as 
persuasion' in which he states that *it is an open question whether the style of judicial 
opinions is better studied from the standpoint of linguistics and rhetoric or from that of 
literary criticism. ...'' Anthony G. Amsterdam and Randy Hertz” analysis of the 
rhetorical structure of closing arguments includes quotes from Aristotle, Cicero, and 
Quintilian.''' More recently, Steven Jamar shows how Aristotle’s principles of 
*enthymematic' proof applies to modern lega! discourse and also briefly discusses the 
topics of invention.! Most ambitious of all is Michael R. Smith's Advanced Legal 
Writing: Theories and Strategies in Persuasive Writing. ^ Throughout his book, 
Smith relies on the classical concepts of logos, ethos, and pathos to analyze various 
persuasion techniques and matters of style. In doing so, he repeatedly cites his 
classical sources. 

Most of these commentators are interested in how classical rhetoric can help 
advocates discover or explain the internal logic and persuasive value of legal 
argument. Understandably, given their limited purposes, they rarely call much 
attention to the larger context from which these classical principles were drawn. That 
is, they apply the classical principles without referring to the overall classical system, 
in part because such references are unnecessary. As seasoned lawyers and judges, they 
can rely on their own experience for much of the information and advice that is 
contained in the classical sources. 

But inexperienced lawyers and law students do not have that background to 
draw on and can certainly benefit from a greater familiarity with the comprehensive, 
coherent, and experience-tested classical system, which offers detailed advice for 
handling a legal case from the initial issue and fact determinations to the final 
courtroom techniques and strategies. As this chapter demonstrates, rhetoric has always 
been an educational tool geared to meet the practical demands of the legal profession. 
For 2,500 years it has survived and adapted to those demands and can certainly do so 
again. 


Notes 


1, 1JohnQuincy Adams, Lectures on Rhetoric and Oratory 28-29 (Russell and Russell, Inc. 
1962) (1810). 

2. J.A. Crook, Legal Advocacy in the Roman World 30-31 (1995) Crook notes that at ‘Athens 
the litigant in principle appears and argues in person. What we find the Athenian doing, in 
fact, is delivering by heart a speech written for him, for a fee, by a rhetorical expert. 
Dennis Peter Maio, on the other hand, is skeptical about how frequently speech writers 
were employed: “The conventional view, that “it was a common practice [for a litigant] in 
the fourth century to get a speech written by a speech writer [for delivery at trial]" hardly 
seems sound ... Although speech writing was evidently well-paid, we are therefore, not 
surprised to note that it was not widely-practiced ... the speech writer played a part only in 
extraordinary litigation.’ Dennis Peter Maio, ‘Politeia and Adjudication in Fourth-Century 
B.C. Athens,' 28 American Journal of Jurisprudence 16 (1983). 


588 


So 90 


tl. 
12. 


13. 


14. 


15. 


Cicero and Modern Law 
Introduction to Classical Legal Rhetoric: A Lost Heritage 


Aristotle, The Art of Rhetoric 5 (H.C. Lawson-Tancred trans. 1991) In his discussion of 
the rise in professionalism in rhetorical theory, Lawson-Tancred notes the new-found 
prominence of logographoi: “The emergence around this time of the logographoi is of 
great significance ... Now for the first time there was a class of men whose primary 
occupation ... was the production of effective speeches ... [F]rom this time onwards a 
secondary industry develops which seeks to supply professional and amateur speakers with 
the technical underpinning essential for consistent success.’ 

Crook, Legal Advocacy in the Roman World at 32-33, ‘The litigant was obliged ... to 
appear in person, but there was nothing to prevent him being supported and assisted by a 
cloud of friends and well-wishers, to cheer, testify or plead on his behalf. ...' 

Corax of Syracuse is generally credited with inventing rhetoric in the fifth century B.C. 
None of Corax's handbooks on rhetoric have survived although '[t]here are references in 
Plato, Aristotle, Cicero and Quintilian to the part that Corax ... played in formulating 
rhetorical theory.’ Edward P.J. Corbett, Classical Rhetoric for the Modern Student 595 (2d 
ed. 1971). See also George A. Kennedy, Classical Rhetoric and its Christian and Secular 
Tradition from Ancient to Modern Times 8 (1980) (observing that “Corax and Tisias ... are 
traditionally described as “inventors” of rhetoric’). 

*During the 1960s, enthusiasm mounted for a reexamination of the full rhetorical tradition 
of classical times for what it could offer to the teaching of English composition.' Jean 
Dietz Moss, ‘The Revival of Practical Reasoning,’ in Rhetoric and Praxis: The 
Contribution of Classical Rhetoric to Practical Reasoning 1, 8 (Jean Dietz Moss ed., 
1986). Most generalizations about “recent” developments in a 2450-year-old intellectual 
discipline are necessarily broad. The resurgence of interest in classical rhetoric in the 
1960s must be viewed in terms of dozens if not hundreds of similar resurgences that dot 
rhetoric's history. Moreover, previous resurgences often spanned centuries, not mere 
decades. 

Marcus Tullius Cicero, Brutus (G.L. Hendrickson, trans. 2001 ed.) For a contemporary 
account, see Cicero's Brutus, which contains an exhaustive description of rhetoricians and 
orators of the Greco-Roman period . Also see generally George Kennedy, A New History 
of Classical Rhetoric (1994). 

Anonymous, Rhetorica ad Herennium (H. Caplan trans. 1954). 

Aristotle, The Rhetoric of Aristotle (Lane Cooper trans. 1932). 

Marcus Tullius Cicero, De Inventione (H.M. Hubbell trans. 1949), De Optimo Genere 
Oratorum (H.M. Hubbell trans. 1949), Orator (H.M. Hubbel! trans. 1939), De Partitione 
Oratoria H. Rackham trans. 1921), Topica (H.M. Hubbell trans. 1949), De Oratore 
(E.W. Sutton and H. Rackham trans. 1942). 

Marcus Fabius Quintilianus, Institutio Oratoria (H.E. Butler trans. 1954). 

5 Cicero, Brutus at 49 (G.L. Hendrickson and H.M. Hubbell trans. 1939). *Thus Aristotle 
says that in Sicily, after the expulsion of tyrants, when after a long interval restitution of 
private property was sought by legal means, Corax and Tisias the Sicilians ... first put 
together some theoretical precepts; that before them, while many had taken pains to speak 
with care and with order arrangement, no one had followed a definite method or art.’ Also 
see Corbett, at 595. 

See James J. Murphy, “Roman Writing Instruction as Described by Quintilian,' in 4 Short 
History of Writing Instruction from Ancient Greece to Twentieth-Century America 19,20 
(James J. Murphy ed. 1990). 

See Edward P.J. Corbett, Classical Rhetoric for the Modern Student 596 (1971 2™ ed.) 
See generally Murphy, ‘Roman Writing Instruction’ at 38. 

Aristotle, The Rhetoric of Aristotle (Lane Cooper trans. 1932). 
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Marcus Tullius Cicero, De Oratore (E.W. Sutton and H. Rackham trans. 1942). 

Marius Fabius Quintilianus, /nstitutio Oratoria (H.E. Butler trans. 1954). 

Murphy, ‘Roman Writing Instruction’ at 19-20. 

*The ancients taught all voting citizens, who, without lawyers or federal forms to 

complete, had to argue for the restoration of their property in open court. Both new 

democracy and a new technology — writing — made the individual responsible for 

mastering the rhetorical habits we now so sorely miss, from "thinking on your feet" to 

“good delivery". Citizens in Greece also had to be critical thinkers, ready for service on 

juries that numbered five hundred or as members of the executive council, elected 

monthly.' Susan Miller, “Classical Practice and Contemporary Basics,” in The Rhetorical 

Tradition and Modern Writing 52-53 (James J. Murphy ed. 1982). 

Corbett, Classical Rhetoric for the Modern Student at 595 (emphasis added). 

See Cicero, Rhetorica ad Herennium 9 (H. Caplan trans. 1954). See also Corbett, 

Classical Rhetoric for the Modern Student at 600 (noting that authorship ofthe Rhetorica 

ad Herennium is questionable). '[ Written probably between 86 and 82 B.C., ... [it is] the 

earliest extant Latin work on rhetoric and the earliest treatment of prose style in Latin. ... 

Although virtually unknown in the ancient world, the 4d Herennium enjoyed wide 

currency in the Middle Ages and the Renaissance." 

See Chapter Two for an extended discussion of how classical analytical techniques apply 

to modern legal discourse. 

See 2 Cicero, De Inventione at 71 (H.M. Hubbell trans. 1949). “All propositions are 

supported in argument by attributes of persons or of actions. We hold the following to be 

the attributes of persons: name, nature, manner of life, fortune, habit, feeling, interests, 

purposes, achievements, accidents, speeches made.’ 

Kathleen E. Welch, The Contemporary Reception of Classical Rhetoric: Appropriations of 

Ancient Discourse 60-61 (1990) (quoting Edward P.J. Corbett, “The Topoi Revisted, in 

Rhetoric and Praxis: The Contribution of Classical Rhetoric to Practical Reasoning 43, 

47 Jean Dietz Moss ed. 1986). 

For an extended discussion of the topics of invention see Chapter Two. 

For an extended discussion of how classical organizational strategies apply to modern 

legal discourse, see Chapter Three. 

See 4 Cicero, De Oratore at 21(E.W. Sutton and H. Rackham trans. 1942); S. Michael 

Halloran and Merrill D. Whitburn, ‘Ciceronian Rhetoric and the Rise of Science: The 

Plain Style Reconsidered,’ in The Rhetorical Tradition and Modern Writing 61 (James J. 

Murphy ed., 1982). 

For a fuller discussion of the range of emotions classical rhetoricians considered, see S. 

Michael Halloran and Merrill D. Whitburn, *Ciceronian Rhetoric and the Rise of Science: 

The Plain Style Reconsidered,' in The Rhetorical Tradition and Modern Writing at 61: 
In Aristotle's view style is simply a matter of genre; distinguishable styles are 
appropriate for different speaking situations. ... [By contrast] Cicero associates the 
three styles with three effects a speaker must work on the audience: the plain style 
instructs, the middle style delights, and the grand style moves to belief or action. A 
well-wrought speech will use all three to orchestrate the audience's response 
according to the speaker's aim. Plain, middle, and grand styles are levels of 
embellishment and emotional concentration rather than generically distinct modes of 
language. (Emphasis added). 

For an extended discussion of how the classical concepts of pathos and ethos apply to 

modern legal discourse, see Chapter Four. 

Aristotle, The Art of Rhetoric 17 (H.C. Lawson-Tancred trans. 1991). 
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1 Quintilian, Institutio Oratoria at 397. 

Some commentators reject or de-emphasize the notion ofa classical *canon.' For example, 

Thomas P. Miller questions the existence of a unified rhetorical canon: 
We have succeeded in making the [classical] rhetorical tradition something to be 
studied, taught, and tested. Perhaps we ought to ask if it actually exists, or at least if it 
is the only story we need to be telling ourselves about our past. If we can set aside the 
idea of a unified rhetorical tradition of canonical texts, we may be able to take a 
broader perspective that makes rhetorical processes like canonization the object of 
historical study. (emphasis added). Thomas P. Miller, ‘Reinventing Rhetorical 
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